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BEFORE THE SENATE COMMITTEE ON ENERGY AND PUBLIC WORKS
REGARDING THE SCIENTIFIC, LEGAL AND TECHNICAL BASIS FOR THE 
WATERS OF THE UNITED STATES RULE-MAKING

Mr. Chairman and Mr. Ranking Member, thank you for the opportunity to testify on the recent rule-making effort regarding the Waters of the United States.  It is always a privilege to appear before Congress and assist in advancing the public interest.
BACKGROUND
My name is John Peabody, and I am testifying today because of my personal knowledge of, and work with my former Corps of Engineers colleagues related to, the Waters of the United States (WOTUS) Rule-making undertaken by the Environmental Protection Agency (EPA) and the Office of the Assistant Secretary of the Army (OASA/CW, also “Army” or “Army Secretariat”).  I was assigned to the U.S. Army Corps of Engineers (Corps) Headquarters as the Deputy Commanding General for Civil and Emergency Operations (DCG-CEO) from October of 2013 through August, 2015.  In that position, I was responsible for directing the execution of the Corps Civil Works program, including the Corps’ Regulatory program.  I was also responsible for policy recommendations to the Assistant Secretary of the Army for Civil Works (ASA/CW) based on Corps expertise and experience, as well as coordination of policy issues with a broad array of partner federal agencies through a number of interagency mechanisms.  
Although my testimony is based primarily on my knowledge and experience while serving as the DCG-CEO in the Corps, because I left that position and retired from active duty 20 months ago, I am testifying today as a private citizen who does not currently speak for the Army or the Corps of Engineers in any way.  So, I find myself in the unusual position of testifying about an agency, its actions and its positions in which I was a senior leader and about which I have extensive knowledge, but for which I no longer represent.  
My testimony reflects my best recollection of discussions with and advice from numerous senior Corps experts with whom I was privileged to associate during my tenure at the Corps headquarters, and the Corps’ staff recommendations related to the Waters of the United States (WOTUS) Rule-making as I remember it at that time.  My testimony is based on limited access to contemporary records (emails I sent or received), and information from on the record documents that have since become available in the public record, primarily from Congressional investigations and hearings.  This testimony is intended to reflect what I knew at the time of the draft final rule-making, primarily from September 2013 through July of 2015, but includes background knowledge I had acquired throughout my tenure in various positions in the Corps of Engineers.
I spent the last ten of my 35 years in the Army assigned to the Corps.  This included command of three divisions, in sequence the Pacific Ocean Division (2005-2008), Great Lakes and Ohio River Division (2008-2011), Mississippi Valley Division and President of the Mississippi River Commission (2011-2013), then finally as the Deputy Commanding General for Civil and Emergency Operations (2013-2015).  During those ten years I was involved with a number of high profile programs, projects, disaster response efforts, environmental challenges and regulatory issues, during which I acquired a deep respect for the vast responsibilities of the Corps, especially regarding the Corps’ history of delivering water resource solutions to the nation’s most challenging problems.  
US ARMY CORPS OF ENGINEERS CONTEXT
The US. Army Corps of Engineers is the largest and most sophisticated public engineering agency in the world.  The opinions and expertise of its amazingly talented experts, are sought throughout the world, and its techniques are modeled globally.  From the early 1800’s through to the present day, this nation has continuously turned to and relied upon the Army Corps of Engineers to solve its water resource development and management challenges.  These include to clear, snag and improve river channels with structures like locks and dams to enable navigation; reduce flood risks with levees, river matting and channel structures, as well as hundreds of flood risk reduction dams; establish, deepen and maintain coastal and inland ports; manage coastal erosion; conduct cutting edge research and design to develop engineering approaches for myriad challenges, from taming the Mississippi River to preventing Asian carp from invading the Great Lakes; and developing policies and expertise to administer Section 10 permits under the 1899 Rivers and Harbors Act, and later Section 404 of the 1972 Clean Water Act, to permit construction and other activities involving work in Waters of the United States.  
During my time in the Corps, I gained a keen appreciation for the decisive importance of water resource infrastructure to America’s economic vitality, international competitiveness, and environmental health.  In the nineteenth and early twentieth centuries, our nation required a robust infrastructure to enable commerce and blunt the devastating ravages of nature’s force, especially from floods.  The infrastructure dreamed of to manifest the positivist vision of taming nature was largely constructed in the middle portion of the 20th century.  Now that much of it is complete – having accrued massive but essentially unappreciated benefits which are rarely understood by the public because cheap and reliable transportation is enabled, and flood catastrophes prevented – this infrastructure’s incredible benefits are mostly taken for granted except by those pockets of communities and stakeholders that lack and therefore clearly understand the need for such projects.
While the Corps is the subject of both high praise and periodic condemnation, my experience with the vast majority of Corps professionals is that they are exceptionally hard working, selflessly committed, and professionally apolitical.  One of the attributes I most admire about the Corps is this apolitical professionalism.  The Corps will always implement laws, regulations, and policy decisions to the best of its ability in an objective manner.  But before a decision is made, Corps leaders feel duty bound to ensure that policy makers benefit from a clear and complete understanding of the implications and outcomes prospective policy decisions will cause.  As the nation’s premier engineering organization, the Corps works hard to ensure it clearly communicates its best expertise and judgment, so that policy makers fully understand potential impacts, and that the final decision will be factually and scientifically based, legally viable, and can be implemented consistently and effectively across the nation. 
As our nation developed and steadily advanced in making modern life less dangerous, more reliable, and more convenient, the laws, policies and regulations which have enabled federal activities to advance these purposes have also developed.  Increasingly complex laws, regulations and policies have become confusing and challenging to navigate by the average citizen.  Modern American laws and regulations are navigated most effectively by professional civil servants, or professional advocates and trade associations.  
A key aspect of this more complex legal and bureaucratic development arose from the environmental laws passed to correct the disregard, neglect and even abuse of the environment all too common until the late 20th Century.  With this change the Corps added environmental missions to its portfolio of major purposes.  In its civil works and regulatory programs, the Corps operates at the juncture of water, the natural environment, and land, both public and private, much of which is developed.  This reality often brings into focus conflicting viewpoints between the public and disparate federal agencies over the proper application of federal statutes, regulations and policies.  Part of this juncture includes the complex array of laws, regulations and policies implemented by several different federal and state agencies.
CORPS REGULATORY PROGRAM AND THE MODERN BUREAUCRATIC STATE
The public most frequently interacts with the Corps through its recreation program (an outgrowth from the lakes impounded behind Corps dams) and to obtain a regulatory permit.  The more than 1200 Corps’ regulators process well over 99% of all Section 404 Clean Water Actions actions in this country, consisting of tens of thousands of regulatory actions each year.  This makes the Corps’ regulatory staff and legal professionals supporting them uniquely positioned as the nation’s premier experts on the application and nuances of Section 404 of the Clean Water Act within varying conditions across the country.  
The Corps’ permitting rules and process are extremely complex, and can cause great frustration for those unacquainted with the nuances of the requirements.  This frustration can translate into a general mischaracterization of Corps permits as burdensome, cumbersome, and unnecessarily bureaucratic.  While this characterization is the case in some instances, and some permit requests have lingered for many years due to exceptional circumstances, Corps data proves that this is the exception.  In reality over 85% of all applications are processed within 60 days from receipt of a final policy-compliant application to a decision.  

According to the Corps’ Fiscal Year 2016 data, approximately 79,000 permitting actions were processed, of which only 87 were denied.  Most of these permitting actions were covered under the general permit program, which enables streamlined decisions for the majority of applicants, whose requests meets certain common parameters for frequently applied purposes.  Of particular note, nearly 7,000 requests resulted in a determination that no permit was required.  On top of these permitting actions, the Corps also processed about 4,000 jurisdictional determinations.  Corps regulators work very hard with permit applicants to achieve the applicant’s objective while avoiding and minimizing impacts to regulated water bodies, then identifying mitigation solutions to unavoidable impacts.  The regulatory professionals’ goal is to find a solution to every applicant’s request in a way that corresponds to law, regulation, and policy.  

Environmental health and the biodiversity our nation treasures depend on clean and healthy waterways, especially wetlands.  Because human development naturally occurs near and along water bodies, which it is the duty of the Corps to regulate through its Section 10 and 404 permitting programs, the Corps is at the intersection of human and environmental needs, corresponding also with the intersection of multiple competing interests, and the divergent views of various federal, state and local agencies.  I have tremendous respect for the amazingly talented and incredibly dedicated professionals of the Corps who expertly navigate the wide array of laws, policies and regulations that both enable and constrain their work, yet somehow manage to deliver positive results despite innumerable funding and policy challenges, and frequent interagency disagreements which often significantly lengthen decision-making.  
To this complex mix of laws, regulations, policies, and agencies with different authorities and disparate purposes and views, is added a Clean Water Act whose most basic definition – “Waters of the United States” – regarding what constitutes the jurisdictional scope of the Act, has been the subject of decades of intense disagreement.  This disagreement has manifested in legal disputes, dozens of landmark judicial decisions making a rich body of case law, and a pivotal Supreme Court case where the justices themselves could not arrive at a majority opinion on how to define, or clearly and unambiguously assess, what constitutes jurisdictional waters of the United States.  On top of this, scientific understanding related to natural water bodies has also developed and advanced, and the result is a Clean Water Act history characterized by a dynamically changing legal and policy environment whose only constant is conflict and uncertainty.  It is little wonder, then, that the agencies charged with implementing this law have been challenged to do so in a way that is broadly accepted by the public, and are sometimes accused with inconsistent application of the law. 
The energy and fervor a wide variety of interests have expressed both for and against the WOTUS rule, speaks volumes about the challenges of applying Section 404 of the Clean Water Act.  The inherent complexity of waterways in the natural and human-altered environment has generated an entire industry of experts who study and publish technical and legal papers, and others who alternately advocate for expanding or limiting the jurisdictional reach of Section 404.  The passionately held disagreements on this issue play out most often through interactions with Corps regulators across the country, who stoically engage and absorb the regulated public's frustrations, from both sides of this debate.  

Caught in the middle of this debate, what the Corps needs more than anything is clear and objective policy direction that is well founded on facts, science, and clearly articulated laws, regulations and policies.  For it is almost exclusively the Corps which must explain and support the rule to a generally skeptical (and sometimes hostile) public.  It is Corps regulators who must assess permit applications and make regulatory decisions, and whose decisions will be legally challenged in the courts.  

No agency is more motivated to have a WOTUS rule update that is soundly based on the most current science and the proper application of technical and economic data.  The Corps and public would both benefit from a WOTUS rule that is as easy as possible to explain and to apply to widely divergent realities across the nation, given the complexity of water bodies in the natural environment, and numerous relevant statutes and case law.  These qualities in a rule would enable responsible and responsive Corps regulatory decisions for applicants.

WOTUS RULE BACKGROUND
Although I was well aware of the SWANCC and Rapanos decisions and subsequent policy guidance as a division commander in the Corps from 2005 through 2013, my personal involvement with the Waters of the United States rule-making began when I arrived at the Corps Headquarters in October of 2013, just after the draft rule was promulgated for public review in September 2013.  This was near the end of a long process that began with the Supreme Court’s SWANCC and Rapanos decisions in 2001 and 2006, continued through the 2008 joint EPA-Army Rapanos Guidance, followed by the 2011 draft Rapanos Updated Guidance, which later evolved into the 2013 draft rule.  My direct knowledge of the rule-making process is limited to the rule-making for the final draft rule from 2013 through 2015, with most of my personal involvement occurring from the fall of 2014 through to the end of my tenure in August of 2015.
After I arrived at the Corps headquarters, I asked Corps senior staff to brief me on a wide array of national policy issues, including the WOTUS Rule-making, to sharpen my understanding of key issues, and optimize my effectiveness in executing my duties.  To ensure I understood the context for the rule-making as completely as possible, I engaged Corps leaders, legal and regulatory staff, on a periodic basis to brief me on the background that led to the on-going rule-making, especially various aspects of the 2013 proposed rule, including the Connectivity Report, as well as Corps staff involvement with Army, EPA, OMB, and CEQ staff.  By understanding the context of the rule-making, I intended to be position myself to guide and support Corps staff as this process progressed, and to engage and advise the Chief of Engineers, the Assistant Secretary of the Army for Civil Works, and other members of the interagency team, on the rule-making.
WOTUS FINAL DRAFT RULE MAKING PROCESS
According to the Corps senior staff with whom I discussed this issue, prior to the draft final rule effort which began in late September 2014, senior Corps staff, principally regulatory and legal staff, had been substantively involved in drafting the rule with EPA colleagues throughout the post-Rapanos decision period.  In mid-September of 2014, the ASA/CW informed me at one of our weekly meetings that the Administration intended to finalize the CWA WOTUS Rule quickly, with a goal of early January 2015.  To that end, a small group called the “Interagency Strategic Team” (IST) consisting of eight or nine people from EPA, the Army Secretariat staff, and including two or three leaders from the Corps of Engineers, would meet frequently – at least weekly or more often – to establish principles and framework for finalizing the rule, and to craft the final draft rule language based on guidance from policy makers, especially EPA Administrator McCarthy, since EPA was the lead agency for the rule-making.  The ASA/CW, Ms. Darcy, said that her representative at these meetings would be the Army General Counsel (AGC) representative, Mr. Schmauder, and that the Corps was to work with him or her on all concerns.  This was in line with previous guidance form the ASA/CW that all communication on this matter was to be coordinated through her office.  At that time the major issues I was aware of that needed to be worked included addressing and incorporating public comments, addressing updates to the draft Connectivity report, and applying rule language changes based on policy guidance from the Administration.  
Senior Corps staff were concerned with the ability to develop a quality report in the short time specified given the record number of public comments approaching one million (of which approximately 20,000 were ultimately characterized as unique), the reality that the Connectivity report was still undergoing Science Advisory Board review, and the fact that the Corps had no visibility on the status of the Economic Analysis or Technical Support documents which would be required to support the rule.  To meet this aggressive schedule, the Corps brought in to the headquarters several regulatory experts from the field to review and assess the public comments.  
Beginning in November 2014, the Corps was marginalized from substantive participation in the rule-making process.  In general, Corps involvement was limited to providing analysis of various proposed changes or alterations to the final draft rule that was under consideration.  Specifically, in late November or early December 2014 Corps staff made me aware that we were no longer being invited to the rule-making meetings, and therefore our involvement in developing the rule language had ceased.  When I advised Ms. Darcy that Corps personnel were no longer being invited to rule meetings that were still being held, she re-confirmed that this was contrary to her specific direction, and she emphasized that she wanted Corps experts at the meetings.  Although I assumed this would resolve the issue, notwithstanding her direction nothing changed.  I brought this up two or three more times in early 2015, but with no effect.
My review of the limited contemporary record that I was able to access, reinforces my memory about the marginal and insubstantial Corps involvement with the final rule-making process.  The Corps attended a few IST meetings with EPA and Army Secretariat staff in late September to early November 2014, but Corps experts were excluded from routine meetings after November 6th, 2014, with the exception of one conference call on January 7, 2015.  After November, most of our information related to the rule-making came from periodic, often imprecise, but nearly always narrowly specific snippets of information from Mr. Schmauder, the AGC representative, almost exclusively passed via phone discussions held with the Corps Chief Counsel.  I was told in late 2014 that Mr. Schmauder said he was working options directly with EPA Water staff, but we were generally unaware of the substance of those discussions.  The Corps was provided periodic updates of the draft rule text on two or three occasions, and at least once was provided the preamble for review and comment.  
Periodically Mr. Schmauder would convey narrowly specific decisions, or ask for feedback on discrete and narrow proposed language, which was usually difficult to assess out of context with the status of the entire rule’s language at any stage of the drafting process.  On occasion the Corps would be sent information for review and comment, or in a few instances a third party provided updates, from which we would discover some change in the draft final rule that we assessed to be factually, technically, or legally challenging.  Whenever that occurred, Corps staff raised their concerns with Mr. Schmauder.  For example, in at least one instance the Corps headquarters received information on the draft final rule from Corps districts, who had been engaged by their EPA Field counterparts.  EPA staff in the field had received the draft from EPA Headquarters for their review and comment, and had shared that draft with their Corps district counterparts in the field.  Regardless of how information was conveyed, the Corps’ concerns with the factual, scientific, and legal basis for the rule text went unaddressed. 
In particular, the Corps was excluded from several interagency meetings from December 2014 through April 2015 involving Army, CEQ, EPA and OMB senior staff, which we discovered through various indirect means after the fact.  I can recall only three meetings with the ASA/CW related to the rule between November 2014 and June 2015.  In late November 2014 Corps staff briefed her on Corps legal and technical concerns with the draft rule at that time, in preparation for a meeting she was having with the EPA Administrator.  In the March 2015 time frame, Corps staff and leaders briefed the ASA/CW regarding concerns with the draft final rule, especially the impact to jurisdiction that the 4,000 foot “bright line” jurisdictional limit would have.  The last meeting occurred in June after the rule had been posted to the federal register, and was requested by the Chief of Engineers to gather senior Army Secretariat and Corps staff to discuss the concerns I had expressed in the memoranda I had sent to the ASA/CW. 
The Corps did get updates to the draft final rule text twice that I can discern from my review of the record, once in late January 2015 when EPA staff passed along an updated copy directly to the Corps Regulatory Chief, and once in early March 2015 from the AGC.  The first time that the Corps was provided a copy of the revised preamble was in early March, 2015.  The next time we saw the final draft preamble was after it was sent to OMB in early April 2015, which contained some statements we had not previously seen that were factually inaccurate, especially regarding the Corps.  At the very end of the process, a week before the rule was submitted to OMB, the EPA Wetlands Chief met with the Corps Regulatory Chief to discuss Corps concerns with the 4,000 “bright line”, but nothing changed.
	What was of greatest concern to me personally, and to the Corps senior leaders and staff with whom I discussed this issue at that time, was not that the Corps was excluded from most of the process of developing the rule.  The more concerning issue was that the marginalization of the Corps had caused Corps expertise, concerns and related recommendations – founded on serious and significant concerns with the viability of the rule from a factual, scientific, technical and legal basis – to be so completely disregarded.  Whenever we received periodic access to see updated versions of the draft final rule text or preamble, the serious concerns the Corps had repeatedly communicated were left largely unaddressed.  Most importantly from an outcome perspective, Corps concerns and recommendations remained unaddressed in the rule or preamble language throughout the process. 
JOINT RULE-MAKING
Based on my review of the record and my recollections of what transpired, I did not then and do not now consider the Corps to have been a substantive contributor to the final rule, beginning in the fall of 2014.  Starting in November of 2104 the Corps did not regularly or substantially participate in draft rule changes as they were occurring.  The preamble to the final rule states that the rulemaking was a joint endeavor of the EPA and the Corps, that both agencies jointly reached significant findings, and that the agencies came to important conclusions based on their experience and expertise.  These statements and characterizations are untrue.  Several important aspects of the final rule do not reflect the technical and legal analyses provided by the Corps to the drafters of the final rule, which was intended to ensure that the rule would be both legally and technically supportable.  
The Corps was not involved in analyzing the data it shared with EPA, which was then misapplied in the Economic Analysis and the Technical Support Document to develop conclusions which are unsupportable by the underlying data.  In fact, the Corps was not consulted regarding, and had no role in the drafting of those two documents. Additionally, many of the statements in the rule preamble that attempt to explain the rule’s rationale indicate that decisions in the rule-making relied explicitly on “Corps experience and expertise.”  This is misleading because Corps experience and expertise was either not accepted in the rule-making, or information from the Corps was used by EPA without consulting the Corps on its proper application, resulting in its use out of context.  The Corps had no involvement in the actual analysis or documentation.
For these reasons I do not consider the final WOTUS rule-making effort to have involved the Corps as a joint rule-making partner.  Rather, all of the evidence with which I was then aware, and which I recently reviewed in preparation for this testimony, led me then and now to conclude that this was a joint rule-making between EPA and the Army Secretariat, but not the Corps.  In fact, the record shows that the Corps was marginalized from the final draft rule-making process from November of 2014 through to its publication in the federal register.  
Starting in November of 2014, in general the Corps’ involvement in the rule-making was marginal, episodic, and limited to a few discrete engagements primarily regarding specific rule language over which the Corps expressed concern.  The Corps was excluded from the IST meetings and other routine discussions, had little direct engagement with EPA counterparts, and was able to engage only on a periodic and significantly constrained basis with those involved in developing the final draft rule language.  On those occasions when the Corps was engaged, or when the Corps advanced concerns, its recommendations were either not accepted, or resulted in changes which were unresponsive to the basic concerns.  However, because the Corps was not involved in routine or substantive discussions, it is difficult to assess to what extent various changes EPA made in the draft final rule were intended to be responsive to Corps concerns, or were made based on other factors.  Most of the Corps’ concerns were expressed either to Mr. Schmauder of the Army Secretariat staff involved in the rule-making, or to the ASA/CW herself.
DRAFT FINAL WOTUS RULE INTERAGENCY REVIEW
On or about 6 April 2015, the Corps was provided a copy of the draft final rule and preamble that had just been submitted to OMB for final interagency review.  After quickly reviewing the documents, Corps staff discovered several issues of serious concern with the rule, including a number of inaccurate characterizations about the Corps’ involvement in developing the rule.  Based on lengthy internal Corps discussions and the adamant concerns conveyed by Corps staff, I concluded that the basis for the rule as documented in the preamble and other supporting documents, was insufficient scientifically, technically and legally to justify the rule text that had been submitted to OMB.  In short, it was the unanimous conclusion of Corps staff, which I fully supported, that the rule as written was fatally flawed.  
Because of EPA and Army Secretariat staff’s unresponsiveness to Corps staff recommendations regarding the rule, I had an additional concern that I as a leader had failed to ensure the Corps had expressed our concerns with sufficient clarity to the senior Army policy maker, the ASA/CW.  This had been hard to do because we had been excluded from the EPA-Army Secretariat discussions that had resulted in various final draft rule and preamble text changes, were not invited to or involved in key meetings, and had no visibility on the economic analysis or technical support documents until they were published at OMB.  Notwithstanding these constraints, I felt a professional obligation to ensure that policy makers received the benefit of the Corps’ technical expertise, especially our experts’ clear and unambiguous recommendations, before policy makers finalized a decision which we believed to be so fundamentally untenable.
I therefore began to consider the potential need to document Corps concerns in writing so that we could be confident that we had communicated our concerns and recommendations “in a manner that is impossible to misunderstand,” as the then Chief of Engineers, Lieutenant General Bostick, would often say.  With this possible need in mind, I directed Corps regulatory and legal staff to conduct a detailed review of the preamble and rule, and to document their most serious concerns in separate legal and regulatory memoranda for my review.  Given the Administration’s desire to complete the rule quickly, I asked for their analysis as soon as possible.  
Upon reviewing the legal and regulatory concerns prepared at my request about two weeks later, and after carefully questioning the Corps’ staffs’ conclusions, I consulted with the Corps Chief Counsel, Director of Civil Works, and Operations Chief, after which my confidence was strengthened in my prior conclusion that the rule and preamble, as written, were fatally flawed.  I determined that my professional responsibility to the ASA/CW required me to ensure that she clearly understood the Corps’ positions and serious concerns.  I discussed this approach with the Chief of Engineers before I finalized my decision and conveyed the Corps analysis and concerns to the ASA/CW in writing.  
The Corps concerns are summarized in two memoranda that I wrote, with which I forwarded more detailed documented concerns by the Corps Legal expert, Mr. Wood, and Regulatory Chief, Ms. Moyer.  Although these documents were intended for internal Administration consumption, most of them have since become part of the public record, and are contained on this committee’s web site at https://www.epw.senate.gov/public/_cache/files/94d5f9d0-2a56-47ee-aa44-4dcf7c9f6a94/07.17.15-army-corps-darcy-with-7-attachments-responses-to-07.16.15.pdf.
KEY CORPS RULE CONCERNS 

Fundamentally, the key concerns with the final draft rule published for interagency review in early April 2015, emanated from IST discussions in the fall of 2014 in which the Corps initially participated.  Corps staff proposed a variety of options to address policy desires in ways that would be scientifically founded, technically accurate, and legally defensible.  Although the Corps’ proposed options were never applied, the key issues at that time included the following:
(1) Tributary.  A changed definition of “tributary” which would exclude from jurisdiction headwaters currently jurisdictional waters contributing flows to tributaries, such as lakes, ponds and wetlands which contributed flow to a tributary.  The Corps believed this change to be without scientific foundation, and therefore Corps legal staff advised me this was susceptible to legal challenge as arbitrary and capricious;
(2) Adjacency.  The definition of the terms “adjacent”, “neighboring” and other similar terms had generated substantial public feedback; 
(3) “Other Waters”. EPA staff had discussed the desire to incorporate truly isolated water bodies, such as prairie potholes, vernal pools, playa lakes, and so forth, as jurisdictional.  Corps staff believed establishing the jurisdiction over such water bodies required identifying a scientific basis for a connection to traditionally jurisdictional waters, by applying the Kennedy “significant nexus” standard from the Rapanos decision.  
(4) Definition of “Waters”.  The rule would be strengthened by adding a definition for three terms (“water”, “waters”, and “water body”) used synonymously in the 2013 proposed rule
(5) Ditches.  Options were discussed regarding ditches, which were initially unclear as to the policy desire in the fall of 2014.

The Corps concerns identified in the fall of 2014 only intensified as the rule-making process progressed.  After the final draft rule was provided to OMB for interagency review in early April 2015, as discussed above, Corps regulatory and legal staff analyzed the rule, preamble, and supporting documents as quickly as possible.  The volume of information requiring review was challenging, amounted to several hundred pages of highly technical documentation, and only days in which to review the material.  As such I asked Corps staff to focus only on issues which they identified as potential “fatal flaws”, or issues which by themselves would cause key aspects of the rule, or perhaps the entirety of the rule, to be technically unimplementable, environmentally unacceptable, legally unsupportable, or an unwarranted assertion of jurisdiction.

That analysis resulted in a series of memoranda from Corps staff to me summarizing their most significant concerns.  Their memoranda (written in late April to mid May 2015) outlining their concerns, and in some cases advancing recommendations to address them, can be found at the committee web site referenced at page 10 above.  I forwarded their memoranda with some supporting documentation, in two separate packets with cover memoranda from me to summarize their contents.

The total documentation provided to the ASA/CW includes several dozen pages, but the most critical concerns of the Corps regarding the draft final rule and associated supporting documents, includes the following issues:

(1) The 4,000 feet jurisdictional limit has no scientific basis, no administrative record supporting it, is arbitrary and capricious, and would result in the loss of potentially significant aquatic resources currently jurisdictional and therefore required an Environmental Impact Statement (EIS);

(2) Isolated Water Bodies should require a case specific significant nexus determination if a policy decision is made to pursue them as jurisdictional;

(3) Changed Definition of Adjacency excludes from jurisdiction by rule large areas of wetlands used or formerly used for farming, forestry, and ranching – this is unsupportable under the Kennedy significant nexus test, as there was no public comment, as well as likely requiring an EIS;

(4) Neighboring - All water bodies within 1500 feet of an ordinary high water mark or high tide line would be jurisdictional by rule, although the Connectivity Report indicates that 300 feet would be the scientifically supportable distance;

(5) Changed definition of Tributary would exclude certain lakes, ponds and wetlands that were previously included under the prior rule and the 2008 Rapanos Joint Guidance;

(6) Altered Jurisdictional Scope could occur without the benefit of national detailed analysis that an EIS would enable;

(7) EPA Analysis Flawed – By using Corps data without the involvement of Corps personnel, EPA misapplied Corps data to draw unsupportable conclusions.  In general, EPA took specific data sets and applied them more broadly than the data could justify; made assumptions without an analytical basis,; overestimated compensatory mitigation required under Section 404; failed to address potential decreases in jurisdiction; incorrectly concluded the rule has no tribal implications; among many other errors in both the Economic Analysis and the Technical Support Document.

SUMMARY
In summary, at the time the final draft rule and preamble were provided for interagency review and subsequently finalized, the Corps did not believe that either of these documents were viable from a factual, scientific, analytical, or legal basis.  It was also the Corps judgment that it would be incredibly difficult for Corps leaders, regulatory and legal staff to advance and defend this rule with the regulated public, and that its technical implementation would be exceptionally challenging. 
The memoranda forwarded to the ASA/CW along with the memoranda prepared by Corps legal and regulatory staff for my review, were intended to fulfill my duty to provide the best possible professional advice and judgment on this matter.  Although the Corps is the agency with the most in depth expertise on the field application and legal defense of the Section 404 program, it was marginalized from the rule-making process, and its recommendations ignored or not accepted.  Further, it was the Corps’ judgment that key policy decisions, most particularly the 4,000 feet jurisdictional limit, but also decisions related to isolated water bodies, were not founded on scientific analysis contained in the Connectivity report or elsewhere in the scientific literature, and therefore would be susceptible to legal attack as arbitrary and capricious.  That the rule was published without accounting for the key concerns and recommendations of the Corps was less concerning to me than the fact that the final documentation misrepresented Corps data and falsely characterized and portrayed the Corps’ involvement and position.  The Technical Support Document misapplied specific Corps technical data out of context to generalize broad national conclusions unsupportable by the underlying data, the 4,000 feet jurisdictional limit was based on no scientific or legal foundation of which the Corps was aware, and the rule-making process did not include the Corps as a joint member. 
Notwithstanding Corps disagreement with the content of the final rule, throughout the WOTUS rulemaking process I, and I believe all Corps staff, fully understood and supported the Assistant Secretary’s decision making authority in seeing the process to fruition.  We fully appreciated the importance of this rulemaking to the Administration, and supported the need for this rule, which I believe all Corps professionals involved felt was a rule that is long overdue and needed.  The Corps expended great effort in providing its technical and legal expertise, and decades of experience in implementing Section 404 of the Clean Water Act, to ensure that the final rule rested on sound technical and legal foundations.  However, despite our best efforts, the final rule contained inaccuracies and misrepresentations which caused me grave concern, and which I felt compelled me to convey clearly and unambiguously to the ASA/CW.  
CONCLUSION
 	In the staunchly apolitical civil-military tradition of this country, I take no personal position on what specific outcome or form a WOTUS rule should take.  But based on my experience with the rule-making that occurred while I served in the Corps of Engineers, it was then and is now my firm belief that an updated rule is needed to address the major changes affecting the basis for a WOTUS rule since the 1986 rule was promulgated.  In the over thirty years since that time, significant case law (most notably SWANCC and Rapanos) has changed the way the federal government regulates waters of the United States.  In addition, significant advancements in scientific understanding of the functionality of water bodies and wetlands, and their impacts on both the natural and human-made environment have also transpired, and continue to develop.  Similarly, Corps regulators and EPA experts have developed a vast body of experience in applying all aspects of the Clean Water Act.     
Given the energy and interests that feel threatened by a potential WOTUS rule change, it might be easy to conclude that no rule satisfactory to all, or at least most, sides of this debate can be developed.  Whether or not that is the case is a matter for politicians such as yourselves to determine.  But as a former Army Corps of Engineers official, I was charged with serving the citizens of this country who are affected by federal regulations such as this rule; with leading the professionals whose careers are deeply affected by how this issue is decided; with supporting the environmental responsibilities of the position that I held; and with following through on my professional duty to advise policy makers on the viability and consequences of their decisions.  For all of these reasons it remains my fervent hope that our political leaders, such as yourselves, can find a way to bridge political differences and address valid concerns from advocates on all sides of this issue, then help develop a rule that is objectively based and acceptable to most constituents.  
The key characteristics of a WOTUS rule for which I advocated in uniform are that it be factually and scientifically based; technically supportable by data and objective analysis; based on the experience and expertise of both federal experts who implement it and the regulated public and stakeholders who must abide by it; and that it be legally supportable and defensible.  As a private citizen, I would add to this list that it also should be comprehensible by those among the regulated public who are willing to dedicate reasonable time to understand the complexities of the rule’s application.  
I am only too aware that concluding with a plea such as this likely will sound naive and unrealistic to most readers familiar with this issue and with our national political environment.  Nonetheless it remains my sincere hope that this nation’s political leaders, such as this committee, can dedicate yourselves to lead our country to a bipartisan solution on this issue, which you have taken so much time to deliberate over for many years, and now once more in this hearing today. 
Thank you for your time and for the honor of being asked to testify.  It is my sincere hope that my testimony will provide value for the Committee’s deliberations.
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