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(Publ'ic Hearing Convened at 1:05 p.m)

* * * * *
SENATOR ROUNDS: Good afternoon. The

Envi ronment and Public Wrks Subconmittee on
Superfund, Waste Managenent, and Regul atory
Oversight is neeting today to conduct a field
hearing entitled "Five Years fromthe Fl ood:
Oversight of the Arny Corps' Mnagenent of the
M ssouri River and Suggestions for |nprovenment." |
woul d i ke to thank our witnesses for being with us
today, and | | ook forward to hearing your testinony.

The United States Army Corps of Engineers
I's responsible for managing the M ssouri River to
nmeet the needs of both the Corps and the surrounding
communities. In order for this to be successful,
managenment of the river should al ways be done with
extensi ve comuni cati on anong stakehol ders and a
wel | - f ounded understandi ng of the needs of state and
| ocal governments, agriculture, recreation and
econom c interests, all of which depend on the
proper managenent of the M ssouri River.

In 2011, record-setting rains, unusually
noi st soil conditions, and nelting snow from a
near-record setting snowfall in the Rocky Muntains
and Northern Plains states conbined to forma
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perfect stormthat |led to catastrophic flooding all
al ong the M ssouri River basin.

From May t hrough August, extensive
fl oodi ng caused naj or damage on residences,
infrastructure, businesses and agriculture in the
basin states of South Dakota, North Dakota, I|owa,
Nebr aska, M ssouri, Mntana and Kansas.

The flood caused nmore than $2 billion in
damages and resulted in five fatalities. Four
t housand honmes were fl ooded. Roads were destroyed
and agricultural land was ruined. Entire
communi ties were under attack fromthe 2011 fl ood,
largely left to fend for thenselves. The Federal
Energency Managenent Adm nistration, or FEMA, issued
di saster declarations in each state in this region.

In our state capital of Pierre and
nei ghboring Fort Pierre, residents were given |ess
than one week to prepare for what would be one of
the worst floods in 60 years. After the flood, the
city's streets, sewer system-- or sewage system
stormsewers, parks and electrical systems suffered
unpr ecedent ed danmage that cost mllions of dollars
to repair. The recovery took nonths. Citizens are
still paying for the damages.

When the fl oodwaters had receded and life

Pat Beck, Court Reporter 605.351.8200
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began to return to normal, the next step was to nake
sure that any and all neasures were taken to make
certain this would not happen again.

In 2014 CGovernnent Accountability Ofice
reported, or the GAO reported -- report concl uded
that inproving existing hydrol ogic data and
coll ecting new soil noisture, plains snowpack, and
archeol ogi cal flood and drought data coul d assi st
the Corps in making future rel ease decisions and in
I nprovi ng |l ong-term forecasting nodel s.

Accordingly, a 2014 Water Resources Reformbill,
which is cormonly referred to as WRRDA, authorized
the Arnmy Corps to coordinate with various governnent
agencies to create a soil noisture and snowpack

nmoni toring network in the Upper M ssouri River

Basi n.

Since the flood, we have al so been
confronted with several other issues involving the
Armmy Corps' managenent of the Mssouri River. In
2008, the Arnmy Corps issued Real Estate Cuidance
Policy Letter Nunber 26. This directive required
muni ci pal and industrial water users fromthe
M ssouri River Mainstem Reservoirs to acquire a
wat er storage contract fromthe Corps before the
Corps woul d issue an access easenent for a punp
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site. Since the issuance of this guidance policy,
the Corps has been seemingly unable or unwilling to
| ssue access easenents to South Dakotans seeking to
utilize water fromthe M ssouri.

Addi tionally, the Corps has been
undert aki ng surplus water studies and engaging in a
rul e-making effort to standardi ze how the Corps wll
charge citizens for surplus water storage. The 2014
WRRDA bill prohibited the Corps fromcharging a fee
for surplus water for ten years. This prohibition
shoul d be permanent. South Dakotans shoul d not be
required to pay a fee of any kind for using water
fromthe Mssouri River.

Proper managenent of the M ssouri River is
vital tolife in the Mdwest. W depend on the
M ssouri River not only for recreation, but for
agriculture and irrigation, shipping and
hydroel ectric power. The Mssouri River is vital to
our livelihood and to our econony.

It has now been nearly five years since
the flood. Today we will be hearing testinony from
both the U S. Arny Corps of Engineers and state and
| ocal stakehol ders regarding the Corps' nanagenent
of the Mssouri River. W wll be exploring what
the Corps is doing right, what can be inproved upon,
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and how Congress can help get the Corps and the
communi ties the resources they need to nanage this
vital resource. W will also offer suggestions on
how t he Corps' managenment can be inproved in order
to prevent future flooding and better neet the needs
of both the surrounding comunities and the Corps.

Each witness will have approxi mately five
mnutes to present their testinmony, and I wll then
follow up with questions to the w tnesses.

I'd like to again thank our w tnesses for

being with us today, and | | ook forward to hearing
all of their testinonies.
This hearing has two panels. We'Ill begin

with our first panel today, and M. Dave Ponganis is
the Director of Prograns, the Northwestern Division
of the U S. Arny Corps of Engineers. M. Ponganis,
whenever you're ready you may begin your five
m nutes of testinony. Once again, we appreciate
your being here today.

MR. PONGANI' S:  Thank you, Chairman Rounds.
am Dave Ponganis, Prograns Director of Northwestern
Division of the U S. Arny Corps of Engineers. | am
pl eased to be here today to discuss the efforts of
the Corps in the Mssouri River basin to reduce the
risk of flood damage during and after the M ssour
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Ri ver flood of 2011

The M ssouri River Miinstem Reservoir
Systemis conprised of six nultipurpose dans and
reservoirs, which include hydroelectric power plants
and recreational areas; |evees downstream al ong the
mai nstem of the Mssouri River and a 735-mle
navi gati on channel extending from Sioux City, |owa,
to the mouth near St. Louis, Mssouri. The six dans
on the mainstem of the Mssouri River formthe
| argest system of reservoirs in the United States.

The Corps is charged wth responsibly
managi ng this conpl ex and extensive systemfor eight
congressional |y authorized purposes: Flood control,
navi gation, hydropower, nunicipal and industrial
wat er supply, water quality control, recreation,
irrigation, and fish and wildlife. The M ssour
Ri ver Master Manual is the Corps' manual that guides
the operating regine of these reservoirs under a
w de range of water conditions consistent with those
aut hori zed purposes. In addition, operation of the
system nust al so conply with other applicable
federal statutory and regulatory requirenents,
i ncl udi ng the Endangered Species Act.

Cycl es of flooding and drought have al ways
been a nmajor part of the Mssouri River Basin
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hydrol ogy. The 2011 flood was the result of

unpr ecedent ed hydrol ogic events. Follow ng a wet
fall of 2010, heavy snow accunul ated on the upper

pl ai ns of Montana, Wom ng, North and South Dakot a.
Mount ai n snowpack was just slightly above average
nost of the winter, but surged late in the season
and peaked nuch above average in early May. But it
was the unprecedented record rainfall in My and
June over nuch of Mntana, North Dakota and South
Dakota that, when conmbined with the runoff fromthe
pl ai ns and nount ai n snowpack, resulted in the fl ood
event of 2011. Runoff above Sioux City, |owa,
totaled 62 mllion acre feet conpared to a norna

25 mllion acre feet, nore than double the average
and the highest on record, requiring record rel eases
fromall six mainstemdans. Releases from Gavins
Poi nt Dam were nai ntai ned between 150, 000 cubi c feet
per second and 160, 000 from m d-June through

m d- August, nore than double the previous record

rel ease of 70,000 cubic feet per second.

Whi |l e nuch damage occurred in the basin
during this flood, the Mssouri River Minstem
Reservoir System including the federal and non-
federal |evees, along with the response actions
taken by federal, state, and |ocal agencies, and
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private citizens both before and during the fl ood,
provi ded substantial benefits. Wthout them the
damages and safety risks woul d have been much
greater. Inportant repairs have been conpl eted
since then. There are still a few to be done that
we' re working on right now.

During the Mssouri River flood of 2011
t he Corps expended approxi mately $70 nmillion on
fortifying existing | evees, building tenporary
| evees, nonitoring dam and | evee safety and ot her
activities, such as providing flood flight supplies
to states and tribes, within the Corps' authorities
under Public Law 84-99. These actions by the Omaha
and Kansas City Districts of the Corps were highly
effective in reducing flood danages al ong the
mai nstem of the M ssouri River.

Following the flood the Corps initiated a
vari ety of post-flood actions. These include both
I nternal and i ndependent external technical reviews
of the water managenent operation, an after action
review of the flood flight response, and the
concentrated effort to assess and repair key
features of the infrastructure that the Corps owns
and operates on the Mssouri, as well as eligible
non-federal |evees under the Corps' Public Law 84-99

Pat Beck, Court Reporter 605.351.8200
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program In addition, we also participated in a
review of our reservoir operations by the Governnent
Accountability Office.

The Corps set up an external technica
revi ew panel to assess the Corps' operation of the
mai nstem reservoir systemprior to, during, and
after the 2011 flood event for the purposes of
gai ning | essons | earned and reconmendations to
i mprove future operations. The independent review
panel recomended infrastructure investnent to
ensure that our flood rel ease spillways and tunnels
are ready for service and our |evees are in good
condition. Consistent with this recommendation, the
Corps has spent over $580 million since 2011 to
repair federal and non-federal infrastructure on the
M ssouri River including the danms, |evees, and
channel structures. The bulk of these repairs were
conpleted prior to the 2012 run-off season.

However, sone repairs, particularly for the large
itens such as spillway structures and gates are
still underway.

The i ndependent panel al so recommended
that the Corps conduct several studies on the
operation of the Mssouri R ver Miinstem System
The 2011 flood was a historic event that provided a
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new data point to incorporate into the tools used to
predi ct, nmonitor, and nanage the system The Corps
has updat ed nunerous internal technical reports and
has partnered with NOAA on three additional reports.
These include an attribution study of the 2011
fl ood; an evaluation of the feasibility of managi ng
the reservoir systemfor anticipated wet and dry
cycles; and a study that is |ooking at changes of
t he basin climatol ogy and hydrol ogy since the 1970s.

Post 2011 fl ood, the Corps has worked with
the National Wather Service, the Natural Resource
Conservation Service, and states to share existing
data and have devel oped a proposal for conprehensive
a snow pl ai ns snowpack and soil noisture nonitoring
network for the upper plains.

Since 2011, the Corps has also greatly
enhanced its coordination with tribes, state, and
| ocal governnents during periods of heightened flood
risk including nmonthly basin calls |eading up to and
during the peak run-off seasons.

Knowi ng ny tinme has run out, Senator --

SENATOR ROUNDS: Take another minute and try to
finish up.
MR. PONGANI'S: Okay. |In Septenmber 2014, the

GAO issued a report on its review of the Corps'
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wat er rel ease deci sions and conmuni cation during the
2011 flood and the 2012 drought. As part of this
review, GAO worked with the National Acadeny of
Sci ences and convened a neeting of nine experts to
di scuss the Corps' data, forecasts, and rel ease
deci sions. These experts concluded that the Corps
t ook appropriate action during the 2011 flood and
the 2012 drought given the circunstances, but
recommended that the Corps evaluate the pros and
cons of incorporating new forecasting techni ques
into its managenent of the M ssouri River system
That evaluation is ongoing and is expected to be
conpleted later this sumer.

We are hopeful that the inprovenments in
the run-off forecasting and sharing of critical data
wi || provide even greater lead tine for flood events
resulting from high plains and nountain snowpack,
al though they wll have little inpact on the nore
typical rainfall-driven flooding which is nost
common in the | ower basin. The Corps is also
comuni cating nore frequently and nore broadly with
federal, state, county, and local officials, tribes,
emer gency managenent officials, independent experts
and the nedia to discuss conditions on the ground
and current Corps reservoir rel ease plans and
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forecasts.

This concludes ny testinmony. Thank you
for allowng nme to testify about the flooding in
2011 and future operation of the Mssouri R ver
Mai nstem System | will be happy to answer any
questions you may have.

SENATOR ROUNDS: Thank you, M. Pongani s.
M. Ponganis, along with all of the other
i ndi viduals who will be testifying today, have
provided us with a witten testinony, and all of the
witten testinmony will be entered in its entirety
into the record of this -- of this neeting.

M. Ponganis, Section 4003 of the 2014
WRRDA Bi || authorized the Corps to coordinate with
vari ous governnent agencies to create a soil
noi sture and snowpack nonitoring network in the
Upper M ssouri River basin and maintain high
el evati on snowpack nonitoring sites. However, in a
2015 report the Government Accountability Ofice
found that federal agencies have nmade limted
progress inplenmenting the nonitoring program \What
Is the status of the soil noisture and snowpack
nmoni toring progran? \Wat can Congress do to better
facilitate the inplenentation of its program and is
the Corps willing to take the role of |ead agency to
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I npl enent this progran?
MR. PONGANI S: Senator, we have gotten
I mpl ementi ng gui dance of that WRRDA section. What

t hat gui dance indicates to us is that -- tells us
that, one, we need to seek additional appropriations
specifically. In other words, it was in addition to

our nornmal operations.

In addition, as part of that we woul d need
to ensure that once we help and work with the other
forecasting agenci es, NOAA, NRCS, USGS, and what
kind of additional nonitoring is necessary, where,
and once those additional nonitoring sites would be
install ed, that those agencies woul d be responsible
for taking over the maintenance and the nonitoring
activities which we would need to enter. So we are
starting that coordination with themon that, and
we' re hopeful that we'll get future appropriations
to do so.

SENATOR ROUNDS: So in 2014, the bil
aut hori zed the Corps to coordinate with the various
ot her governnent agencies. W' re now in 2016.

MR. PONGANI'S:  Yes, sir.

SENATOR ROUNDS: You're now suggesting that you
need additional funding from Congress. Has that
request been made at all?
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MR. PONGANI'S: So, Senator, the process that we
have is we get inplenmentation guidance from our
Secretary of the Arny's office and through our

headquarter's office, we got of -- any sections in
WRRDA, we got that this fall. So it was too late to
enter into anything for the President's budget
process for this current, for FY -- proposed for

FY-17. Now that we have that, we'll engage with the
adm nistration in |looking into the proposed budgets
for the future years, sir.

SENATOR ROUNDS:  You know, one of the reasons
why people up in this part of the country get
frustrated is because they see that things don't
nove very fast when it cones to the federa
governnment. You've got folks out here in the
audi ence right now that lived through a flood in
2011. It was at atine -- and let ne just
background this just a little bit. There were folks
up and down this Mssouri River at that tine that
understood that we had full reservoirs, that we had
snowpack in the mountains. It didn't take a
scientist to see that. They knew that we had a | ot
nore snow in the Upper Mdwest. Every report out
that you could find fromcomrercial sources woul d
have indi cated that.

Pat Beck, Court Reporter 605.351.8200
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As ny nenory serves ne correct, during
March, | believe it was on March 3rd, it was one of
those kind of days that you renenber. On March 3rd
it seens to me that one of the Corps' spokespeople
said in an article that was related in the Omha
Herald on that day, that we were going to be just
fine that year with regard to maintaining the water
| evels within the banks, unless it rained. And I
don't believe they quite said "unless it rained,"
but basically unless we had additional noisture, and
so forth. That was on March 3rd.

My first thought after |ooking at that
was, is that it's a heck of a way to run a mgjor --
a major systemright through the mddle of the
United States, that we would be just fine unless it
rai ned.

And second of all, | live along the
M ssouri River. | live on the Fort Pierre side of
the M ssouri just across fromthe capital city of
Pierre. W had noved into our hone after | left

wor ki ng as governor for a period of eight years. W
noved into a new honme along the Mssouri River, and
we could see the |evels below the GCahe Dam and the
tailwaters of Lake Sharpe. W had record | ow

rel eases the first week in May, record | ow rel eases.
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| know, because we were actually working on the
shoreline behind our hone. Three weeks |ater we
nmoved out of our hone. People in our entire area of
80-sonme hones noved out. W did so because we had
basically just about a week's notice that sonething
bad was goi ng to happen.

| can understand why fol ks up here don't
refer to it as the 2011 flood. They refer to it as
the Corps flood of 2011. 1In part, because they
think that there was not enough information provided
by the Corps in advance, and that the Corps was
unprepared to deal with this ampunt of water com ng
t hrough which was very | arge anbunts. But it seens
i ke after operating this particular -- this
particular systemfor nore than 60 years, that there
woul d be an adequate way to determ ne whether or not
t he amobunts of water coming in was nore than what we
could handle in the mai nstem dans and whether or not
we m ght have nore than a week's notice bel ow every
one of these major facilities with regard to huge
rel eases that all of a sudden had to happen.

We noved out of our hone, and | said we
were out for two nonths. My wife remnds ne, no, it
was 63 days. There were a |lot of folks out here
that were gone -- that were out for a lot |onger
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than that, and there was billions of dollars in
damage that was done, sone of which, | think a |ot
of people think could have been handl ed nore
appropriately if we could have started making
rel eases sooner. It doesn't mean that we coul d have
stopped all the damage that was done, but nost
certainly it could have been elimnated nore if we
woul dn't have had record | ow rel eases for a nonth
before we had record high releases. You could have
averaged it out a little bit. But you can't do that
unl ess you' ve got adequate information

W understand that if we had not provided
the resources to get it, or if we had not provided
the directions, as Congress, to the Corps of
Engi neers, to maintain or to get adequate
informati on, but the reason why | lay out this is
because now, after we've had a direction from
Congress that you get in gear with other agencies to
actually put together the necessary information to
prevent it in the future, two years later you're
saying that you can't get it done until we get an
appropriation from Congress, and you didn't think
enough about it to get it done in this
appropriations bill. 1 don't understand. And so if
I'ma little upset, | think there's a whole |ot of
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peopl e out here that are probably nore upset than
what | am

Can you just share with us a little bit
about why this is taking nore than two years just to
get the original plans done, so you can get the
nmonitoring in place so we don't have this kind of
t hi ng because you don't have the information
necessary on how to appropriately maintain the water
levels in this major structure throughout the
central part of the United States?

MR. PONGANI'S: Senator, one, several actions

took place inmmediately after the flood event. W
did work with the other agencies. As part of that
coordi nation/col | aboration with NOAA and USGS was
t he enphasis that -- the foundation for the WRRDA
section that you've identified. So, one, that was a
result of a |ot of good work that was done prior to
WRRDA 14.

Secondly, we have worked with NOAA to | ook
at flood forecasts. Could we have foreseen it?
What are -- are there changes that are occurring?
Can NOAA, who we rely on, fromthe weather --
Nati onal Weather Service and the forecasting to | ook
and predict earlier on. And those -- those reports
of -- a couple have been conpleted. One's stil
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ongoing. So we haven't, in the absence of seeking
appropriations for this particular section, we have
not stood still, sir. W have tried to do our best
working with those agencies and trying to get
better. You are totally correct, when operating a
maj or systemlike this, having information early on
is critical

Anot her part is we have started, and
continue, to this day, with having calls early on,
starting in January, with the region, with the
forecasting agencies to share whatever information
we have as early as we can, Sir.

SENATOR ROUNDS: | think it still comes back
down to it should not take five years to inplenent
this type of a program and right now we're tal king
about years to come yet, unless we can expedite
this. Could I have your assurance that the Corps of
Engi neers woul d be interested in expediting this
process to get this in place as soon as possibl e?

MR PONGANIS: Sir, we'll work with the
adm ni stration on trying to inplenment that section
of WRRDA as quickly as we can, sir.

SENATOR ROUNDS: Very good. In 2008, the Corps
I ssued a Real Estate Quidance Policy Letter
Nunber 26. This directive required nunicipal and
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i ndustrial water users fromthe Mssouri River
Mai nstem Reservoirs to acquire a water storage
contract fromthe Corps prior to the Corps issuing
an access easenent for a punp site. Access
easenents are needed for all South Dakota water
users of the Mssouri River to include mnunicipal,
industrial, and tenporary use for short-term
projects for which state permts have been issued.
The Corps' unw |l lingness to issue access
easenents affects South Dakotans' ability to manage
the public's ability to use water fromthe M ssouri
River. Do you plan to continue denying access
easenents to Sout h Dakotans seeking to use water
fromthe Mssouri River?

MR. PONGANI'S: Senator, let ne give you the
status of where we're at and our direction fromthe
Assi stant Secretary of the Arny's office. About
2012 we were asked by the Assistant Secretary to
produce surplus water reports for the six major
reservoirs projects. It was through that process
and approval of those reports that would allow us to
nove forward and enter into contracts with the --
with the provision of WRRDA 14 of not charging, and,
therefore, allow the real estate access. One of
those reports has been approved by the Assistant
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Secretary of the Arny's office for Garrison.
There's still -- other ones are under review
Concurrently, the Assistant Secretary of

the Arny's office with our headquarters have been
pursui ng a rul e-maki ng on surplus water reports,
Water Supply Act, charging practices, our policy of
how to allow for these storage contracts, et cetera.
And the reason the Secretary's office is -- was
going to pursue that was because when this issue
cane back up in 2012, it was found out nationw de it
was being -- there's inconsistencies across this
country in how we were inplenenting that, and the
idea was to try to get sone consistency. That
rul e-making is being done at that level, not in the
regional level. | can't give you -- sir, | would be
specul ating of where they're at. | know they've
been working very hard on it. They' re very hopefu
t hat something can cone out soon so that we can have
that. And if it conmes out as a rule, for coment by
all the states, stakehol ders across the country.
This -- it's an inportant issues, as you know, and
nationally water supply is a nmajor concern across --
across this country given the recent droughts that
we' ve had.

SENATOR ROUNDS: \Well, based upon the 2014
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WRRDA bill, it required the Corps to waive the
proposed water charges for contract and surplus
water identified in the surplus water reports. Can
you tell ne the status of the surplus water studies
then? 1s that the one that you're saying right now
that they're still in the mddle of trying to do a
rul e- maki ng process?

MR. PONGANIS: They're in the mddle of doing
the rul e-making. W are inplenenting Congressiona
direction on -- we are not charging per -- per that
section of WRRDA, sir.

SENATOR ROUNDS: So you're not charging for the
water that's in storage, but you're still in the
m ddl e, as you understand it, and | understand this
I's not regional, but your understanding is that
they're in the mddle of proposing the rules to
charge or to put together a policy to charge for the
wat er even though Congress has directed that for the
next 10 years you not charge for the water in
storage. |Is that a correct analysis here?

MR. PONGANI'S: So the ten-year noratorium on
charging is for water for surplus. There's two
acts. One is the surplus water provisions and al so
then there's the Water Supply Act. And, again, sir,
| haven't been involved in any details of the
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national rule-making to give you any specifics on
how that's bei ng addressed, sir.

SENATOR ROUNDS: Ckay. | don't think that
there should be a charge for that water which flows
through. | think that's part of the process that we
have -- we should have access to. [|'Il go back down
to even the city of Pierre, which is right on the
M ssouri River, sinply trying to get access so they
can do irrigation in their park systems, as of
yesterday, still had not had a response back sinply
to get access across the Corps land to get in to put
in a punp station so that they can access the water,
which is part of the free-flowing part in the Lake
Sharpe area of the OCahe dam There's got to be a
better way to do this.

Currently, M. Ponganis, the Corps is
currently engaged in a recovery programto replace
| ost habitat for the pallid sturgeon, the piping
pl over and the least tern. Can you update us on the
status of these plans?

MR. PONGANI'S: Yes, Senator. W are working
wth the Mssouri River Recovery |nplenmentation
Conm ttee, per Congressional direction under WRRDA
07, that conmttee was forned, approved by the
Assi stant Secretary of the Arny at the tine. W are
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| ooking at -- we've had an independent scientific
advi sory panel review all of the current science.
W're still looking at the reconmendati on of the

scientists in ternms of what actions would be needed
or required, and life stages of these different
endanger ed speci es, how best to ook at that. W're
right in the mddle of that analysis, sir. And the
schedule is to work through that analysis, identify
potential actions, evaluate those actions and
produce a draft environmental inpact statenment by
the end of this calendar year. That would cone out
for public review, regional reviews so everybody has
a chance to look at that. No decisions have been

made on what types of actions are -- we would take
in the future because we still have to go through
t hat process, sir.

SENATOR ROUNDS: Ckay. First of all, let ne

t hank you for comng out for this neeting today.

Let me just finish in terns of questions for you
today, sir, just asking if there was -- if there was
anyt hi ng that Congress has not done that they should
be doing that we can help with with regard to

hel ping you to elimnate or to absolutely mnimze
the possibility of a flood Iike what occurred in
2011 from happening again, | nost certainly would
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invite your thoughts onit. | can tell you that |
was fortunate. W had a city which stepped way up
in the Gty of Fort Pierre and hel p put together a
bermthat protected all the homes in our devel opnent
area. So I'mone of the lucky ones because we
didn't have our hone destroyed. | would suspect
that there are folks here in the audi ence today who
di d have their homes destroyed. And | think the
nmessage, if nothing else is is that this has not
been one of those itenms which has sinply been put on
t he back burner because we had a drought in 2012,
and that sonmewhere along the |line, even though
sonetines we're not very efficient at the federal
| evel , we get things done. And that, | hope, is
part of what fol ks come away with is that there
truly is an intent to try to fix this problem
because one clearly exists. And if there's anything
t hat Congress needs to hear fromyou about what we
need to do to help you in your job to see that it
doesn't happen again, | would offer this -- you
know, a few mnutes for you to express that at this
time.

MR. PONGANI'S: Well, Senator, again, we
recogni ze this is an extrenely inportant and conpl ex
system out here. Your statenents earlier about
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havi ng better information as early as possible,
we're exploring those. And we will do everything
possible to try to inprove upon that in the future.
Communi cation is key as you also nentioned. We wll
continue to have those early and often regional
di scussi ons of what the system | ooks |ike for the
com ng year, our best estimates, both froma federal
and -- and which allows the states, as well as the
public, to comment on what information they may have
so we can have a better understanding. So we'll
continue to do that, sir, and if we find out
anything else that we need we will definitely |et
you know.

SENATOR ROUNDS: Thank you. Thank you,
M. Ponganis. Appreciate it.

MR. PONGANI S:  Thank you.

SENATOR ROUNDS: At this tine | wuld also like
to call up our second panel of w tnesses. Qur
W tnesses joining us for our second panel today are
Secretary Steve Pirner, Secretary for the Departnment
of Environment and Natural Resources. And, Steve,
cone on up and join us, please, up here.

Chai rman Harol d Frazier, Tribal Chair of
t he Cheyenne River Sioux. Chairman, wel cone today.
M. Jeff Dooley, District Manager of the
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Dakota Dunes Community | nprovenent District. Jeff,
wel cone.

And M. Paul Lepisto, Regional
Conservation Coordi nator of the Isaak Walton League
of America. Paul, cone on up.

By the way, for anybody that's here or
wat ching, if you have thoughts, you'd Iike to have
sonething incorporated into this, | wll make the
announcenent at the end of the neeting as well, but
any witten testinony that you' d |like to have
presented at this is welcome. W will record it in
as part of the records on this, and we will also
hold this nmeeting open for an extra two weeks as
well. So that as you've heard testinony fromthe
i ndi vidual s that are up here, and if you'd like to
make a public coment on it, a personal contact back
in, and you' d like to have it entered into the
record, this nmeeting will actually stay open for a
period of two weeks to allow for additional coments
to be entered into the Congressional record as well.

So with that, we will now turn to our
first witness, Secretary Steve Pirner for five
mnutes. And before | allow Steve to begin, | just
want to say thank you because you' re one of the guys
that a ot of the other folks fromaround the
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country call the dean of the folks that work in the
area of Environment and Natural Resources. | know
that you worked for ne for eight years when | was
governor, and we nost certainly appreciated your
hard work and your professionalism And | nost
recently asked if he would come up and testify in
front of the entire Environnment and Public Wrks
Committee, which he did, in D.C. And Steve was one
of these guys that truly understands that D.C. is
perhaps a place that some people like to visit. He
doesn't, but he came anyway. And | appreciated
that. And once again, |'ve asked himfor the second
time nowin |ess than about a nonth and a half to
partici pate.

So, Steve, with that, Secretary Pirner,
woul d you pl ease go ahead with your statenent. And
once again, I'd like tolimt themto about five
m nutes, but I'mnot going to hold you to an exact
five-mnute limt. Please, Steve, go ahead.

SECRETARY PI RNER:  Chai rman Rounds, thank you
very much for holding this hearing here today. M
name is Steve Pirner, Secretary of the South Dakota
Departnment of Environment and Natural Resources. W
| earned a | ot about the Mssouri River and fl ooding
in 2011, but today | want to touch on sone other
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probl ens that you've already touched upon and
present some possible suggestions. | want to share
Wi th you our perspectives on the surplus water
reports and reallocation studies proposed by the
Corps of Engineers for the Mssouri River
reservoirs, and, again, offer suggestions for
I mprovenent .

To put our issues with these studies into
context, renenber that our people and Tribes paid a
heavy price for the four Mssouri River dams in
Sout h Dakota. These reservoirs permanently fl ooded
nore than a half mllion acres of our nost fertile
river bottom ands. Many citizens and tribal menbers
were forced fromtheir |ands, fromtheir hones, and
fromtheir communities. The prom se of federal
irrigation projects to help offset these |osses
never materialized.

Then anot her paynment was extracted from us
in 2008 when the Corps issued the Real Estate
Gui dance Policy Letter Nunmber 26 that you tal ked
about. This policy requires municipal and
i ndustrial water users to acquire a water storage
contract prior to the Corps issuing an access
easenent to the Mssouri River reservoir for a punp
site, but the Corps had no process for issuing the
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contracts. Therefore, the effect of the policy was
to place a noratoriumon easenments to the M ssour
Ri ver reservoirs.

This noratoriumhit South Dakota hard.
Qut of a thousand mles of Mssouri River shoreline,
only about 100 mles were on the two short
free-flom ng stretches in the state. Therefore,
90 percent of our shoreline becane off limts to
potential users of the Mssouri R ver water.
M dl and Contracting was one of the first to find
this out when the Corps told themthey could no
| onger punp water used for dust control out of Lake
Sharpe. The nost vivid exanple was the Corps
refusing to | et another contractor punp water
during -- during the 2011 fl ood.

To devel op a process for Policy Letter
Nurmber 26 the Corps began Surplus Water and
Real | ocation Studies under the authority of
Section 6 of the 1944 Fl ood Control Act and the
surplus water provisions of the 1958 Water Supply
Act. We do not dispute the Corps has authorities
under those acts, but we strongly dispute the Corps'
resulting definition of stored water as being al
the water within the reservoir boundaries. This new
definition, should it go unchal |l enged, creates a
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nmonunental change to the | aw and woul d def eat
states' rights to natural flows that, by tradition,
and by law, are under the jurisdiction of the
states. To better understand natural flows,
vi sual i ze that reservoirs have stored water sitting
on top of a river with natural flows passing
underneath. This natural flow of the water
represents water that should be under the
jurisdiction of the state.

States' rights to natural flows of
navi gabl e waters within their borders are
constitutionally founded and protected in the Equa
Footing Doctrine. Congress acknow edged this
states' right in the first sentence of Section 1 of
the 1944 Fl ood Control Act by stating, "It is
declared to be the policy of the Congress to
recogni ze the interests and rights of the states in
determ ni ng the devel opnent of the watersheds within
their borders and |ikew se their interests and
rights in water utilization and control." As a
consequence of the doctrine and the enacted | aw, the
Corps must acknow edge the state's right to natura
flows.

Anot her concern with the Corps' studies is
one of equity. The Corps has docunented the
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tremendous benefits the reservoirs supply to people
t hr oughout the basin; controlled water supplies,
hydr opower, flood control. Nowto require just the
upstream states to pay the cost through the stored
water fees with people in the downstream states

enj oyi ng these benefits at no cost is not fair or
equi table. As CGovernor Daugaard wrote to the Corps
in 2012, "To inpose all reservoir operation and

mai nt enance costs on upstream states al one adds
insult to injury.”

To resol ve these issues, South Dakota
suggests Congress take the foll owi ng three actions:

Nunber one, reiterate that natural flows
t hrough the reservoirs exist and those flows remain
under the jurisdiction of the states.

Nunber 2, make permanent the ten-year
wai ver of the 2014 Water Resources Recovery and
Devel opment Act on water charges for contracted
surpl us water.

And, Nunmber 3, |ift the nmoratoriumon punp
access agreenents -- easenents by rescinding the
Corps' Real Estate Cuidance Policy Letter Nunber 26
and al | ow users who have obtained state water right
permts to punp water without interference fromthe
Cor ps.
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| hope this information is useful to the

subcommi ttee. Thank you again for the invitation.

SENATOR ROUNDS: Thank you for your testinony,
Secretary Pirner. Qur next witness is Chairman
Harol d Frazier. Chairman Frazier, you may begin.

CHAI RVAN FRAZI ER:  Thank you, Senator Rounds,
for the opportunity to be here and to address your
commttee. | thank you for that. M name is Harold
Frazier, and |'mthe Chairman of the Cheyenne River
Sioux Tribe. Qur reservation is the size of
Connecticut. W have two rivers that run through
it; the Moreau River and the Cheyenne River. CQur
reservation is hone to four bands of the Sioux
Nation. W have nearly 19,000 nmenbers that reside
on our reservation. Through treaties, executive
orders, acts of Congress, case law, United States
has a unique trust responsibility to protect our
trust assets and our lands. |It's odd that the
Federal Governnent, through the Corps of Engineers,
I's destroying our |ands and our way of life.

I live twelve mles fromthe nouth of the

Moreau River in the comunity of Wiite Horse, and
about three years ago we had a flood al ong the
Moreau River. And when you go south, there's a road
runs south toward Ri dgeview and on into Eagle Butte.
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That was flooded. Wen you go east along the Mreau
Ri ver towards Mbridge, at about four spots that
road was flooded. So the only way out was to the
west towards Tinber Lake, but yet two mles out of
Wiite Horse the water level was right up to the
road. So | think that if we ever have anot her
flood, where | live, will be conpletely surrounded
except for going north horseback. It is a concern
of ours the way the Corps is managing the river.

A lot of our problenms that cones fromthe
fl ooding of the Moreau River is what we call the
Prom se Bridge. This bridge, the original design
was supposed to be 140 feet |ong, |onger than what
it is, and have an additional 70 feet span on each
side of the bridge to accombdate the | evel of water
and sedi nentation that would flow fromthe Mreau
into the Mssouri. But in 1960 the Corps, through a
meno, recomended changes to the design of the
bridge that shortened the span of it. This was to
save the governnent a nere $100,000. But this
bridge, this bottlenecks everything and causes
fl oodi ng upstreamon the Mreau River, not only
destroying fertile agriculture river bottons, but
there's a cenetery that belongs to the St. Mary's
church that is completely flooded every tinme it
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fl oods the Moreau River.

Anot her problemis we have a BI A road,
Route 3, and it is just constantly eroding, caving
in, caving in. The BIA noved it to the north, but
now it continues to cave in. Nowit's right up to
the fence line. So it ain't going to take too nuch
| onger before that road is conpletely into the
river.

There was a flooding in 1997, and the
Tribe met with the Corps to seek help in renediating
t he damage caused by the flooding, and the Corps
response was, You have to sue us because we have no
funds to renmediate the situation. So 2003, the
Tri be and numerous individual tribal nmenbers filed a
| awsuit agai nst the Corps of Engineers. And in
Sept enber 2014 the Tribe nmet with the Assistant
Secretary Jo-Ellen Darcy and Steven Kopecky in their
office to discuss the pending | awsuit, the flooding,
and the need to | engthen the span of the bridge, but
because of the pending | awsuit Assistant Secretary
Darcy woul d not tal k about any settlement options.

And as far as the bridge, we were told
that we would be in contact with officials in the
Omha office to seek solutions, but since then we
have heard nothing fromthe Corps about trying to
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fix the bridge.

W feel that since the Corps built it
originally, since the Corps' operation of Lake QCahe
iIs a major factor in our situation, the siltation
problem we believe the Corps has a responsibility
to fix this situation by renmoving the silt and
w deni ng the di stance or spanning between the bridge
colums that are in the Mreau River.

Anot her issue where -- that the Corps has
failed the Cheyenne R ver Sioux Tribe is between
2012/ 2014, an individual south of the Cheyenne River
dug a trench north of the Cheyenne River. Wen he
dug that trench, originally it was 100 feet w de and
two mles long, and his goal was to route the river.
And by himdoing that, you know, not only did he
al ter our boundaries, but he al so took approxi mately
about 140 acres of our |and.

Back in the '90s we were in a lawsuit wth
Honmest ake Gold M ne because of the mne tailings,
and so forth, com ng down into our water intake.

And since then a |lot of the mne tailings and

sedi mentation, and things |like that, have kind of
subsided. But by this individual digging his
trench, disturbing the ground, we have had sanpl es
t hrough our EPA office that have seen a rise of
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mercury and ot her contam nants. W did report it to
the Corps. The Corps told us in D.C. that this
i ndi vi dual approached them asked for a permt.
They denied it, but he went ahead and did it anyway.

W also -- in 1960 when they renoved our
agency, they replaced a |ot of our buildings. And
one of our buildings is our adm nistration building
wth the BIA. Right now, a couple years back, we
were noved out of there because of nold and things
like that. And we did talk to them about assisting
us in any type of way, planning, and so forth. They
did tell us in Washington that they would hel p us
with 135,000 and start developing a plan to build a
new tribal building, but since then we have heard no
response fromthem

In conclusion, I want to thank you for the
opportunity, and | appreciate any kind of assistance
you can to help the Cheyenne River Sioux Tribe and
all of our nmenbers and our residents, because
there's a lot of residents that reside on the
reservation that are not nenbers of our Tribe. And
| thank you for the opportunity.

SENATOR ROUNDS: Thank you, Chairman Frazier.

Now we wi Il hear from M. Jeff Dooley. M. Dool ey,
you may begin.
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MR. DOOLEY: Thank you, Senator. We al
appreci ate you bringing up this issue in this area,
inthis format. As you can see by the turn-out it's
a very inportant issue to all of us.

In preparation for this testinony | drew
on ny experience as manager of the conmmunity Dakota
Dunes that's right on the Mssouri River and ny role
in the 2011 flood fight. And | also reviewd
transcripts fromtwo Congressional comttee
hearings that were held on this issue, along with a
Cor ps docunent entitled "Review of the Regul ati on of
the M ssouri River Miinstem Reservoir System During
the Fl ood of 2011."

| see three major thenes that came out of
that review. Nunber one, is inproved conmunication
bet ween the Corps of Engineers and the stakehol ders.
As the events that precipitated the 2011 fl ood
unfol ded from April through May, there was
i nsufficient comunication as to the increasing
problem of nelting snowpack and pl ai ns snowpack and
the rain events in the upper basin.

By the time the conmmunications were
establi shed, the release and projections were
escal ating quickly making it difficult to formulate
a response. However, since that tine the Corps has
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taken substantial steps to fornulate a regi mented
schedul e of conference calls during the run-off
season with federal, state, local officials, as well
as the nedia and Congressional staff to provide
updates on climate and run-off conditions as well as
reservoir rel eases and power generation plants.

Addi tionally, during these calls there was
time allotted for questions to be posed by each
state, by each local jurisdiction, and they take a
significant amount of time to go through that Ii st
and provide that opportunity. Had that place -- had
these calls been in place in 2011, | think the | ocal
jurisdictions in the state and the stakehol ders
coul d have asked questions and chal | enged some of
their assunptions they nade that dictated their
managenent deci si ons.

It should also be noted that in 2011 the
Corps was very responsive to our needs as far as
preventive nmeasures go, and also during the recovery
phase. And in 2014 this area experienced a |arge
fl oodi ng event on the Big Sioux R ver, and the Corps
was able to reduce rel eases from Gavins Point Damto
10, 000 CFS, which really hel ped the water elevation
of the Big Sioux and it created a manageabl e
situation in sone cases.
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Nunber two, assessing and prioritizing of
t he aut horized purposes outlined in the Corps Master
Manual. Froma citizen's perspective, the conflict
of the authorized uses is commonly referred to as a
maj or inpediment to flood control on the M ssouri
River. A study entitled "M ssouri River Authorized
Pur pose Study" was under way prior to the 2011
event. As | understand it, that progress has been
suspended on the study, that which would have | ooked
at each authorized use and kind of prioritize it and
have had it discussed. The sonetines conflicting
uses can cause a slower response and attention to
the flood control.

Thirdly, inproved data collection as it
relates to plain snowpack and soil noistures. And
you nentioned this in your comments during the Corps
panel, and while the torrential My rains in the
upper basin were a major contributor to the record
run-off and difficult and nmaybe even inpossible to
predi ct, the snowpack on the plains and in the
nmount ai ns were above average and quantifiable. An
I mproved snowpack and soil noisture nonitoring
system woul d al | ow better predictions of known
precipitation and the resulting run-off. The need
for inproved data collection is docunented in the
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Corps of Engineers' post-event review entitled, "The
Upper M ssouri Basin Mnitoring Committee - Snow
Sanpling and Instrunentati on Reconmendations.” And
as you said, Section 404 of the WRRDA 2014 provi des
for that to inprove that, and no actions have been
taken. | woul d encourage Congress to continue to
push for these inprovenents and to maybe set sone
m | estones for its inplenmentation.
Also, I'd like to note that after the 2014

Big Sioux River flood, |local jurisdictions found
that data collection along the Big Sioux was
insufficient to provide accurate water surface
el evation projections during that event, and as a
result the Dakota Dunes, North Sioux City, and Union
County partnered to provide the local match with
USGS to inplenent three new gauges along the Big
Si oux River below Akron. Those are in place and are
wor king and are collecting data for a year. So |
think that kind of falls under where there's a wll
there's a way type subject. So with that, again,
appreciate you bringing this issue up in this
format, and | will standby for any questions.

SENATOR ROUNDS: Thank you, M. Dooley. W
w Il now hear from our next w tness, M. Paul
Lepisto. M. Lepisto, you may again.
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MR. LEPI STO Thank you, Senator. Thank you
for holding this hearing. |I'mwth the |saak Wl ton
League of Anerica. It's one of the ol dest, nost
est abl i shed conservation organi zations in the United
States. We have 43,000 nenbers around the country
and 240 chapters. Many of those nenbers live in the
states that | work in. | live in Pierre, South
Dakota, but |I work for the Isaak Walton League in
the States of lowa, South Dakota, and Nebraska. And
many of our nenbers hunt and fish and truly enjoy
living along the river, and the river plays a nmajor
role in the lives of many of our nenbers.

The League strives to | ook for common
sense sci ence-based solutions that work with the
river rather than fighting against it. There's no
question the Mssouri is one of the nost altered
ecosystens on the face of the Earth. The
alterations that cane as a result of the '44 Fl ood
Control Act created the authorized purposes that
ot hers have tal ked about today are interesting
because since their inception those authorized
pur poses have been and will continue to be in direct
conflict with each other, one of the reasons why
managenment of the systemis so difficult.

The M ssouri today is far different than

Pat Beck, Court Reporter 605.351.8200



O© 00 ~NO O~ WN P

NNNNNNRPRPRPRRERPRRERRRRR
DN WNRPOOWOWMNOOOUONAWNEPRO

Page 44

the historic river. Thirty-five percent of the
river is inmpounded in the six reservoirs, 33 percent
of it is contained by the artificial navigation
channel between Sioux Gty and St. Louis. And with
t hose changes, mllions of acres of the river's
historic aquatic and terrestrial habitat have been

| ost or destroyed. The nodifications are very
significant. The river was shortened by nore than
120 mles between Sioux Gty and St. Louis with
construction of the navigation channel. These
changes destroyed nost of the brai ded side channels,
the chutes, wetlands, islands, sandbars, backwaters,
natural floodplain and riparian forest that
historically made the M ssouri one of the richest
ecosystens on the face of the Earth.

Habi tat recovery efforts as have been
menti oned are ongoi ng, but the League nenbers
bel i eve that nmuch nore needs to be done. Many areas
are worthy and in need of habitat restoration due to
the high-quality recreational, natural, scenic and
hi storic resources that they contain. |If they were
restored, these areas coul d once again provide
critical habitat for native fish and wldlife
speci es and be a boon for the recreation industry.

The Corps does face a trenendous

Pat Beck, Court Reporter 605.351.8200



O© 00 ~NO O~ WN P

NNNNNNRPRPRPRRERPRRERRRRR
DN WNRPOOWOWMNOOOUONAWNEPRO

Page 45

managenent paradox. As nentioned, flood control is
the only purpose that requires renoving water from
the six reservoirs. Al the other seven purposes
require the Corps to hold onto water. Another
vexi ng management issue that we see is that only
53 percent of the basin is regulated by the
reservoirs. That |eaves nearly half the basin
unregul at ed and subject to regular flooding
irregardl ess of what's in the Corps' annual
managenent plan or any of their managenent actions.

In the past we've urged the Corps to
I ncrease their conmunication efforts about this fact
so nore people know that the Corps doesn't and
cannot control run-off in the entire basin, and
despite their best efforts periodic flooding wll
al ways occur on the |ower river.

Wth that, we continue also to urge the
Corps to always rethink rather than just rebuild
man- made fl ood control structures that have in the
past repeatedly failed. W support |evee setbacks
and additional river w dening projects that would
give the Mssouri nore roomto roamin the | ower
river. This would provide additional flood risk
reducti on and by reducing the flood stage during
hi gh fl ow events.
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The M ssouri River Master Mnual called
for a 3,000-foot floodplain fromSioux City to
Kansas City, and a 5,000-foot floodplain from Kansas
City to the nmouth. W' ve urged the Corps to work
with | ocal governnents on new zoning ordi nances to
I npl ement this wider floodplain which would save tax
dol I ars and produce a nuch healthier river. The
I ncredi bl e dynam cs the basin has has been di scussed
at large already today. The record run-off in 2011
resulted in that prolonged flood with massive damage
t hr oughout the basin, but that was quickly replaced
by extrenme wi despread drought in 2012. These
dramati c swi ngs denonstrate the urgent need for a
much nore fl exibl e managenent approach by the Corps
and a much nore adapt abl e managenent systemto what
is the actual hydraulic conditions in the basin.

W support updating the master nmanual that
woul d al | ow addi tional in-season adjustnents that
woul d accurately match the actual run-off as each
year unfolds.

Critically inportant water nanagenent
deci sions that inpact the entire basin should not
follow a | ocked-in-stone policy that's set nonths in
advance of when the actual run-off conditions are
realized
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The current review policy of the water and
storage happens only in March and July. That
determ nes the navigation support and the navigation
season length. It doesn't adequately address the
needs of the residents of the basin. Once water,
which we feel is the nobst precious and fragile
resource in the basin, is released fromthe
reservoir system that water is gone forever. The
League supports a conprehensive review of the eight
aut hori zed purposes to determ ne what's best for the
Anerican taxpayer and for the needs of all the
people in the basin and for the river itself.

The river, in essence, is still operating
on a 70-year-old business plan, and that reviewis
urgently needed and | ong over due.

The river today is vastly different than
what was envi sioned when the Flood Control Act was
drafted in 1944. Sone purposes have net or greatly
surpassed the original expectations of that Act.
Recreation, for exanple, exceeds estinmates by nore
than 10 times today, while other purposes have
fallen way short, neeting only a fraction of their
original expectations. A review would streanline
river operating expenses and we feel would bring the
M ssouri River into the 21st Century.
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To many menbers of the |saak Walton
League, the Mssouri River is a national treasure
and one of the nation's nost unique rivers. W feel
it's an incredible economic engine, that if it's
managed correctly for nmultiple uses, including fish
and wildlife and outdoor recreation, the river would
create even nore jobs, nore tax revenue, and
addi ti onal recreational opportunities for famlies

across the nation. | thank you for your tine and
for holding this hearing.

SENATOR ROUNDS: Thank you, M. Lepisto. |[|'ve
got a few questions, and I'll just work ny way down
the Iine and around here, and then we'll kind of go
fromthere.

M. Pirner, Secretary Pirner, | would |ike

to ask you about Policy Letter Number 26. You
stated that the Corps has no process for issuing
wat er storage contracts and the result has been a
noratorium on access easenents to the Mssouri R ver
reservoirs. | understand that there have been
applications to the Corps for access easenents. 1Is
the Corps responsive to these applications or has
t he Corps been uncomunicative with the state on
t hese issues?

SECRETARY PI RNER: Senator Rounds, | think the
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Corps has essentially -- they' ve communicated their
deni al of those easenent requests, pretty nuch. The
only one that | know of that's still in play is the

City of Pierre recently requested an easenent access
to put in potentially some punps so that they could
irrigate sone of their green space, parks, and so
on, and the camp -- the capital canpus that the
Corps did respond back to and said they wanted nore
information. Since that tine the city has responded
wi th additional information and that's where that
matter |ies.

SENATOR ROUNDS: So as of yesterday they had
not gotten a response back yet?

SECRETARY PI RNER:  That woul d be ny
under st andi ng, correct.

SENATOR ROUNDS: What i npact does the Corps

unwi | I i ngness to issue access easenents have on
muni ci pal and industrial water users?
SECRETARY PIRNER: As | -- Senator, the way --

as | said during nmy testinony, essentially anybody,
any new user of Mssouri River water has been pretty
much shut off. And the reason, again, is is because
in South Dakota, we've got four reservoirs. Just
about all of our shoreline on the Mssouri River is
in one of those reservoirs. And so by not draining
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an access easenent to the reservoir, we're
essentially -- we're shut off. The only place that
we don't have a reservoir would be those two
free-flowm ng stretches which are down in this part
of the state.

SENATOR ROUNDS: | think just in terms of
| aying out the frustration the folks in this part of
the country get once in awhile, | had anecdot al

I nformation froma contractor who actually, during
the flood of 2011, they were trying to do sonme work
on the boat ramp, which was above the reservoir.

And the boat ramp enters -- it's on Corps land. And
ny understanding is is that they sinply wanted to
get water out of the flooding Mssouri River in
order to do the conpression, and so forth, on the
boat ranp, and they were denied and told to go
around down bel ow the dam and get it out of the
free-flow ng portion of the river. |Is that correct?
Am | correct on that?

SECRETARY PI RNER: That woul d outline
relatively closely with the -- with the exanple that
we heard as well.

SENATOR ROUNDS: Doesn't sound |ike South
Dakota conmon sense to ne.

SECRETARY PI RNER: No, sir.
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SENATOR ROUNDS: Thank you. Secretary Pirner,
the Surplus Water Reallocation Studies that are
bei ng undertaken by the Corps, the Corps is
proposing to change the definition of stored water
as being all the water within the reservoir
boundaries. How does this definition run contrary
to the historical constitutional interpretation of
states' authority regarding water rights? Are you
aware as to why the Corps is making this change?

SECRETARY PIRNER: No, sir, we are not. If you
go -- as | talked about in ny testinony, there's
really two | egal bases for the states having rights
to what | call natural flow of water. First is that
Equal Footing Doctrine. Wen every state has been
admtted to the Union, every state has been granted
the sane rights by Congress. One of those rights is
the rights to the navigable waters and groundwat er
wthin its borders. And then as | tal ked about in
the Section 1 of the flood -- 1944 Fl ood Contro
Act, this very issue, if you go to John Guhin's
Sout h Dakota Law Review, | think you knew John, he
was an Assistant Attorney General, did a lot of work
on some of the litigation that's been pursued over
the years with the Mssouri R ver. He's put
together a probably -- he's passed away now, but
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this is probably one of the nost conplete reference
docunents on the "Law of the Mssouri" is what he
titled it. And he talks in there about this very

I ssue about states' rights being a part of the 1944
Fl ood Control Act and the amendnents that were nmade
to protect those rights. And again, Section 1 of
the 1944 Fl ood Control Act tal ks about specifically
t hat Congress recogni zes the interest and rights of
the states in the devel opnment of the watersheds

within their borders, and, |ikew se, their interest
inrights in water utilization and control which to
me talks -- is directly speaking to the prior -- or

the appropriation process that we use here in South
Dakota to allocate rights to the use of the water to
the public.

So | think there's a clear basis for the
right -- for the state to have the right and the
jurisdiction over the natural flow of the M ssour
River, the definition that the Corps has proposed
t hrough these studies doesn't nention natural flow
Basically it says it's all the water. And we
strongly, strongly disagree with that because we
think that -- | nmean, we've been issuing water
rights out of the Mssouri R ver and the reservoirs
for years. And another federal agency, the Bureau
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of Reclamation clearly, clearly acknow edges -- they
manage federal reservoirs as well. They clearly
acknow edge the states' rights to natural flows.

Al'l of a sudden the Corps conmes out with this new
policy that natural flowis absent fromthe

di scussion and we're going |ike, Were is our water?
Where did it go?

SENATOR ROUNDS: By reference, we will also
acknowl edge and enter into the record M. @Ghin's
work --

SECRETARY PI RNER: That woul d be an excel | ent
addition, yes, sir.

SENATOR ROUNDS: Thank you. Chairman Frazier,
your testinony says that you filed your |awsuit
agai nst the Corps in 2003, and that it has since
been referred to the U S. Departnent of Justice
Envi ronnment and Natural Resources Division. Is it
correct that this lawsuit has now been pending for
over a decade, that the Corps has nmade no progress
in attenpting to -- no progress in attenpting to
settle this issue?

CHAI RVAN FRAZIER: Yes, that's correct. The
only settlenent offer that they offered to us was
they wanted us to grant thema fl owage easenent
which a | ot of our nmenmbers di sagree with because
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they shouldn't have a right to flood our |ands. You
know, and like | nentioned, and what |'ve seen
living along the Moreau River all ny life, you know,
it's just slowy going further, further back west
into the Moreau River. And | recall at one point |
wat ched a docunentary on a dam such as the Oahe Dam
and, you know, | know the purpose of the Flood
Control Act was to control flooding downstream but
It says as years went by -- goes by, probably 40, 50
years, they're going -- these dans are going to
start causing problenms upstream And | think we're
at that stage now. You know, at Cheyenne River we

got, you know, a lot of our -- | just seen a |ot of
good hay bottoms just eroding away, just going into
the river, river widening, a lot of siltation. 1It's

just a big problem but..

SENATOR ROUNDS: Chairman, on the Mreau, for
those folks that aren't famliar with this area
it's an area which flows on the west side of the
M ssouri River into the Mssouri River, and the
Moreau is one of the primary tributaries into the
M ssouri River there. But the dam-- or | guess |
can alnmost call it the dam but it's the Prom se
Bri dge that goes across Mreau. |'ve been there.
|'ve seen it. And what they've done is is they've
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noved out, they' ve shortened the span. And in
shortening the span they had to get to where the
span woul d begin, and basically what they've created
Is a sem -damthere where the water can't get
through the trestles underneath the dam and so it
backs up into the areas that you identified,
including a secretary -- including the cenetery.

And ny suspicious is as close-knit as everybody is
in our parts of the country, you probably have
relatives that are buried there as well. [|If nothing
else, if we could get the Corps to work to resol ve

t he issue surrounding the Prom se Bridge and to get
that area resolved, so that we didn't have water
backi ng up behind it, that would nake a nmjor cause
of concern for the nenbers of your Tribes, they
woul d at | east see sonmething com ng fromthe Corps
totry to elimnate sone of the problens that are
bei ng caused by that construction project. Fair
enough?

CHAI RVAN FRAZI ER: Yup. Yup. |If we can get
that bridge resolved, expanding it or cleaning sone
of that siltation near it, | think that would
greatly inprove the lives, you know, of our people
al ong the Mreau R ver

SENATOR ROUNDS: Thank you, M. Chairman
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CHAI RVAN FRAZI ER: Thank you.

SENATOR ROUNDS: M. Dooley, in your testinony
you say that the conflict of authorized uses is
commonly referred to as -- let nme -- let me slide
back in a little bit because | think part of what
you suggested here today was truly a chance to find
sonme conmon ground with the Corps. And what you
indicated is is that after the flood in 2011 that
you found that the Corps stepped in and that they
were responsive to the enmergency needs at that tine.
Fair statenent?

MR. DOOLEY: That's fair.

SENATOR ROUNDS: Ckay. Since that time you've
al so indicated that the comunications that have
been provided have been hel pful in ternms of
mai ntaining the ability to get advice back and
forth. And have they been responsive to the
concerns that you and the comunity down here have
| aid out to thenf

MR. DOOLEY: Thank you, Senator. You know, ny
experience with the Corps as it relates to Dakota
Dunes is we've always been able to get the
I nformati on we need. These conference calls is a
really great forumfor themto put out the
information that they're going off of, and it allows
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t he stakehol ders, which there's a lot of expertise

t hroughout the stakehol der community, allows themto
ask questions and chall enge sonme of the things that
the Corps are doing with the river. So in that
aspect | think the conmuni cati on has been very good.
The question and answer part of those conference
calls are good. And outside of that, any questions
that | have regarding the Mssouri River | can pose
to Ms. Farhat and her staff, and |I've always been
able to get a good response on that.

SENATOR ROUNDS: (kay. How about in terns of
the -- when we tal k about the suit and the issues
surroundi ng that; you indicate that you put together
a team here that actually helped to provide for the
hydr ol ogi cal nmetering information, and so forth.

Can you share a little bit about how you worked
that, and did you need permi ssion fromanyone to do
t hat ?

MR. DOOLEY: Well, after the 2014 Big Sioux
event, the state Lieutenant Governor M chels cane
down and we all net and kind of conpared notes, and
it kind of became apparent to us that, you know, one
of the problems were the projected levels of the Big
Sioux River were off. And as we |looked a little bit
further, it came to our attention that one of the
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reasons is there weren't enough river gauges on the
Big Sioux River below Akron, | believe. So we

tal ked about it between the conmunities of North
Sioux City, Dakota Dunes, and Union County, and
worked with the USGS to get those installed and
operational. And to do that we had to pay | think
roughly half of installation costs, capital costs,
and then we -- now we pay roughly half of the
operating costs noving forward here in about a year.

SENATOR ROUNDS: Okay. M. Lepisto, according
to the South Dakota Gane, Fish and Parks, recreation
on the Mssouri River provides nore than
$100 million in economc benefit to the Dakotas and
Montana. |In your testinony you say that nore people
shoul d have increased access to the river for
recreation such as hunting and fishing as well as
I ncreased educational opportunities for famlies.
What are the recreational -- what are the
recreational access issues and |limtations that face
recreational users seeking to utilize the river
t oday?

MR. LEPI STO Senator, as you're well aware in
your eight years as governor of the State of South
Dakota, the upstream states, during periods of
ext ended drought, have spent mllions, literally
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mllions of dollars chasing water to provide
recreational access on the reservoirs in South
Dakota, Nebraska, North Dakota, and Mntana when the
| evel s are down for an extended period of tine. The
ranps either have to be greatly extended, which in
sone areas is not physically possible. So then

t hose boat ranps and access facilities have to
literally be relocated to an area that woul d
facilitate recreational access near that area, but
you have to put in the parking area, everything that
goes with it, all the infrastructure that goes with
it. \When the reservoirs conme up, all that work and
noney spent is literally under water again. So a
managenent phil osophy that woul d take that into
consi deration and nmake sure that the reservoirs by
their nature go up and down, and with the nanagenent
practices they do go up and down, but it's the
drastic 30- and 40-foot drops in the big three; Lake
OCahe, Lake Sakakawea, and Fort Peck in Mntana that
cause these problens and prohi bit recreational
access.

W al so have the same issues with
recreational access, the lack of facilities for
people to get to the river and on the river bel ow
Gavins Point. | mentioned it in the witten
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testinony | submtted that the Nebraska Gane and

Par ks Conmi ssion and the M ssouri Departnent of
Conservation did a study on recreational spending
fromGavins Point to St. Louis, and it cane up with
about $68 million in annual recreational spending.
And with nore access and nore facilities on the

| ower river, | think you could put at |least a one in
front of that 68 mllion and have that nuch nore
recreation on the lower river if those facilities
and access sites woul d be avail abl e.

SENATOR ROUNDS: M. Lepisto, you stated in
your testinony that we shoul d consider
non-structural alternatives to | evees. Can you tel
us what these alternatives m ght be and how they
woul d differ fromthe current |evees used by the

Cor ps?
MR. LEPISTO As | nentioned, Senator, in the
testinmony that the river -- the lower river is

struggling to reconnect itself to its floodplain.

If you |l ook at the old maps through USGS or the

M ssouri River Institute at the University of South
Dakota and see where the Mssouri River used to run
and the old side channels, chutes, backwater areas,
t he oxbow | akes, all of those have been cut off

t hrough the construction and ongoi ng mai nt enance of
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t he bank stabilization and navigation project.

W' ve been striving for years through this -- the
program| work with with the |zaak Walton League to
encourage nore reconnection, hydraulic connection to
those ol d areas where those areas woul d be of

benefit for the fish and wildlife species, also a

boon for recreation, but they'll provide human
benefits because that's going to take the crest off
of the high-flow events. It wll give floodwaters a

pl ace to go during high-flow events and so the human
i npact would be positive. W not only have

I ncreased recreation, increased fish and wildlife
habi tat, but we would have additional |ower river
storage areas for floodwaters during times of high
flow or high run-off events.

SENATOR ROUNDS: | have one nore question. |'m
going to begin it wth Secretary Pirner, but | would
also open it up for all of the panel as well.
Secretary Pirner, a 2014 GAO office report concl uded
that the Corps would benefit fromincreased and
updat ed soil noisture and snowpack nonitoring
programto help the Corps better predict potential
flood conditions. Do you feel that the increased
nmoni toring woul d be enough to prevent future
fl ooding or should the Corps do nore to prevent
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future floods fromoccurring? And once again,
woul d open this up first of all to Secretary Pirner,
and then anyone el se who would |like to have a
thought in terms of the nonitoring systenms that we
t hought we were in the mddle of working on, and
what we've heard today has basically not gone very
far so far. This is now 2016, and the fl ood
occurred in 2011. The authorizations were conpl eted
in 2014. But, Secretary Pirner, your thoughts on
the nonitoring systemand its need.

SECRETARY PIRNER: Senator, | think the
t houghts that went into that |anguage in the 2014
WRRDA bill that you tal ked about, | think the
t houghts that went into that nonitoring systemt hat
was proposed by Congress and approved by Congress
w Il do the job, are adequate. | think what remins
to be done, as you've pointed out today, now we
need -- now we need to do it. So the thoughts are
there, and they're right, and they'll work, but now
we need to put those thoughts into action.

SENATOR ROUNDS: Anyone el se? M. Dool ey?

MR. DOOLEY: Senator, the mmjor data conponent
| think for managing the Mssouri River is trying to
figure out how nuch water ends up running into it,
and to do that we need to make sure that the Corps
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has the adequate data avail able and the nost
conprehensi ve data available. | think fromny
perspective these nmeasuring tools are absolutely
vital for the best managenent practices of the

M ssouri River, and to try to at |east mnimze or
elimnate flooding. | don't think you'll ever
elimnate it, but to mnimze flood inpacts in the
future. So soneone needs to really nmake sure that
this is followed through on and that that's

I npl enent ed.

SENATOR ROUNDS: M. Lepisto?

MR. LEPI STO  Senator, ever since the 2011
flood the League in its conments to the Corps at
their tw ce annual, annual operating planned
nmeetings, in witten comments and al so at the
nmeetings, we've urged themto as quickly as possible
I npl enent a nonitoring systemworking with other
state and federal agencies so that know edge and
that data can be gathered accurately and qui ckly,
and then nost inportantly shared with the
st akehol ders and residents of the basin so we know
what the noisture content is of the snowpack that's
on the plains, and especially the water content of
the snow and the mountains. And we are as
di sappoi nted as you are that five years after that
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initial attenpt to have this done we're stil
waiting for it to be inplenented. So we would urge
Congress, and we have urged Congress in letters on
t he annual budget request to provide the funding for
t hose neasuring devices and for that technology. To
date the funding has not been there.

SENATOR ROUNDS: M. Chairman?

CHAI RVAN FRAZI ER:  Yeah. Thank you. | think
it would be a good thing for themto inplenent.
mean, that way there we could be prepared for what's
going to be ahead of us. Kind of like what | see is
what you said about, you know, the community of Fort
Pierre, so we're ready to take whatever neasures if
It appears there's going to be flooding. And I
agree with M. Dooley here that that's sonmething we
probably can't ever control, but, you know, at | east
mnimze it and be prepared if it does happen. So |
think that it is crucial for the Corps to have these
nmoni toring devices inplenented. | think it's tine
for themto start taking action. Maybe quit
bui l ding a bonmb for Irag and use that noney to pay
for this.

SENATOR ROUNDS: Gentlenen, | just want to say
t hank you very much for you taking your tine today
to conme down here to participate with us in this --
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in this hearing. Once again, 1'd like to thank al
of our witnesses for taking this tine. The record
w || be open for two weeks which would bring us to
Thur sday, April 14th.

Let ne close with this: 1've heard sone
things today that | -- that | had not heard before.
| was not aware that the Prom se Bridge had been
under item of discussion for as long as it has been,

for nore than a decade. | know we did not get into
the issue of the tribal building in Eagle Butte, but
it was -- originally it was noved from down on the

fl oodpl ai n, and when the OGahe River -- when the Cahe
Reservoir was backing up, it was one of the areas
whi ch was noved, and the Corps built a different
facility for you up in Eagle Butte, which was then
identified as being -- having nold init. It was
not usable. You had to nove out of that. And I
know you' ve been working for some tine nowto find a
way to coordinate with other federal agencies to be
able to put together other resources to have a
gathering facility. Once again, you've been
frustrated, M. Chairman, with that. | wll follow
up with you. That is part of our witten record,

al though we did not take much tine to talk about it
here publicly, but it is part of the witten record.
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W woul d be happy to work with you on finding a way
around that issue.

CHAI RVAN FRAZI ER:  Thank you.

SENATOR ROUNDS: The fundi ng request, which
we' ve tal ked about here, | was disappointed to find
out that, nunber one, that there was, according to
the Corps today, a lack of funding for this. |
t hought we woul d have studies conpleted and
recommendati ons being nade after this event in "11
To a lot of us it's a very serious issue that
occurred then. And at that time | think the Corps
feels like they were off guard and their response
was is that they didn't have the information
avai l able to make an accurate decision at the tine
and that it caught them off guard because a | ot of
it was late-arriving nmoisture, and that they've
indicated that if they had these additional
nmonitoring systens in place that they could prevent
that. Sanme thing could have occurred this year, now
five years later. | think it shows that we need to
expedite the process of getting the review
conpleted. It surprises ne that they did not
include it in their request to the President's
budget again this year. |If that was the case, nost
certainly that nmeans that we will take it under
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consideration and find out what it is they need, but
until they get a request made, until they get an
estimte of what they've got to do with the
proposal, it's pretty tough to put the noney in the
budget it would seemto ne. So the first thing is
Is to get the doggone report done. And after five
years | think it should be done. So we're going to
put sone pressure on the Corps, and we're going to
expect sonme time dates. One thing |I've learned in
Washington, D.C., folks, isis that to a |lot of
fol ks in Washington the result is is when you get a
report or the result is is when you get a conmttee
hearing rather than getting an actual sonething
done. And results is what counts. And | can just
share with you that there is a grow ng nunber of
I ndi vidual s who work within the United States Senate
t hat understand that people of this state, people of
this region expect results, not just studies. And
you begin with a study, but you've got to have the
results. And | think that's one thing that we wl
commt to you is is that we're going to get sone
results, one way or another. That's our job.

And so with that, I wll once again repeat
that the record will be open for two weeks, which
brings us to Thursday, April 14th. Those
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I ndi vidual s who are out here that have heard
sonething that they would |ike to comment on, your
witten comments are wel come, and you do have two
weeks in which to provide themto us. Menbers of
our staff are up here and around the room touch
base with them They wll give you an appropriate
way in which to get those itens entered into the
record. And with that, this hearing is adjourned.
(Public Hearing Adjourned at 2:35 p.m)
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STATE OF SOUTH DAKOTA )
' SS CERTI FI CATE
COUNTY OF LI NCOLN )

|, Pat L. Beck, Registered Merit Reporter
and Notary Public within and for the State of South
Dakot a:

DO HEREBY CERTIFY that | took the
proceedi ngs of the foregoing Public Hearing, and the
f oregoi ng pages 1-68, inclusive, are a true and
correct transcript of nmy stenotype notes.

| FURTHER CERTIFY that | am not an
attorney for, nor related to the parties this
action, and that I amin no way interested in the
outcome of this action.

In testinmony whereof, | have hereto set ny
hand and official seal this 6th day of April, 2016.

Pat L. Beck, Notary Public
Expiration Date: June 11, 2017
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