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The Honorable James M. Inhofe

Chairman

Committee on Environment and Public Works
United States Senate

Washington, D.C. 20510-6175

Dear Chairman Inhofe,

Thank you for your letter dated July 16, 2015 requesting a copy of the April 27,
2015 memorandum signed by Major General (MG) John Peabody, Deputy
Commanding General for Civil and Emergency Operations, U.S. Army Corps of
Engineers (Corps), along with its tabbed enclosures (collectively referred to Peabody /).
Further, you asked for a copy of the May 15, 2015 memorandum from MG Peabody
(referred to as Peabody Il) which forwards a memorandum from the Corps’ Regulatory
Program Chief, Ms. Jennifer Moyer (Moyer memorandum), as well as a copy of the
analysis prepared by Paul Scodari (Scodari document), an economist on staff at the
Corps’ Institute for Water Resources. The Moyer memorandum and the Scodari
document offer comments on the Economic Analysis prepared in support of the final
Clean Water Rule that was published in the Federal Register on June 29, 2015.

In order to address your request for expedited handling of these documents,
earlier today the Deputy General Counsel of the Army (Installations, Environment and
Civil Works) delivered an electronic copy of the requested documents to the
Committee’s Chief Counsel. We shall now turn our attention to the other documents you
requested in your letter.

| wish to emphasize several key points related to these documents. First, although

Peabody | was produced more than three weeks after the Clean Water Act rule was
provided to the Office of Management and Budget to initiate the interagency review
process, the concerns raised in the memorandum, and its associated enclosures, were
thoroughly considered prior to issuance of the draft final rule. Because these materials
were considered internal deliberative documents, they were not released outside the
Army. However, the issues raised therein were considered in detail and discussed with
the Environmental Protection Agency (EPA), our partner in developing the rule, as well

with the ir Federal family during the interagency review proc ss. Af -anal ng
and discussing the issues raised by the Corps, the Army and EPA agreed to make three
important changes to the rule, in addition to many other technical edits, for which the
Corps was advocating, for example, inclusion of the 100-year flood plain in section
(a)(8), modification to the ditch exclusion in section (b)(3)(ii), and inclusion of a flexible
grandfathering provision in the preamble. Thus, the Army considered all the input
received from the Corps throughout the drafting, vetting, and interagency review



processes. Secondly, | want to make it very clear to the Committee that the Scodari
document was never provided to me until Tuesday, June 30, 2015, when | asked for a
copy. In fact, my staff and | were completely unaware of the existence of this document
until it was brought to our attention by Chairman Gibbs, House Committee on
Transportation and Infrastructure - Subcommittee on Water Resources and
Environment. Presumably, the comments offered by Mr. Scodari were incorporated into
the Moyer memorandum. | wish to also remind the Committee that Peabody Il was
prepared six weeks after the Clean Water Act rule was provided to the Office of
Management and Budget to undertake interagency review. Although received very late
in the process, the concerns raised in the Moyer memorandum were in fact considered
prior to issuance of the draft final rule. Like Peabody I, Peabody Il and the Moyer
memorandum were considered to be internal and deliberative Army documents. As
such, these documents were not released outside the Army. However, | assure you the
issues in Peabody Il and the Moyer memorandum were likewise discussed in detail with
the EPA. | emphasize that the Army considered all the input received from the Corps
thr ! drafting, vetting, and interagency review processes.

Please note that the documents transmitted today to the Committee’s Chief
Counsel contain sensitive information exempt from the disclosure provisions of the
Freedom of Information Act (5 U.S.C. § 552). The Army provides these documents with
a full reservation of rights and with the understanding and intent that providing them
shall not be deemed a waiver of any applicable privilege. The Army respectfully
requests that these documents be shared only within your Committee and then only
with those who have an official need for the information; that the documents not be
disclosed outside the Committee or to the public; that appropriate steps be taken to
safeguard the documents; and that the documents be destroyed after use.
Safeguarding these documents is particularly important now that the Army and the EPA
are actively involved in litigation associated with publication of the final rule.

Thank you for your continued interest in the Army Civil Works program.

Very truly yours,

a-El 1 Darcy
yecretary of the Arm
ivil Works)
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MEMORANDUM FOR DCG-CEOQ
SUBJECT: Legal Analysis of Draff Final Rule on Definition of WOUS

been presented to both the Assistant Secretary of the Ammy (Civil Works) (ASA(CW)), and to
EPA decision-makers and technical staff. Thus far, no one has refuted or denied the
professional, technical, and well-documented examples of lost jurisdiction under the draft final
rule. No one has presented any basis to refute or challenge the Corps’ determination that the
draft final rule would cause significant adverse effects on the human environment and thus
would require an EIS before the final rule could be promulgated in its current form.

During discussions with EPA staff on April 9, 2015, EPA representatives suggested that,
altbough the proposed abandonment of substantial parts of the CWA’s long-standing jurisdiction
would cause significant adverse effects on the human environmeny, those adverse effects might
be offset by the hope that the final rule will lead to the assertion of CWA jurisdiction over five
categaries of “isolated™ waters under section (a)(7) of the draft final rule. That argugnent is
unpersuasive for at least two reasons: {

First, a well-established principle of NEPA law states thalg proposed E
cause sigmificant adverse effects on any part or aspegt uman en
to address those significant adverse effects, even eral ag

of 1ts proposed action would have environmen ﬁts For ex. the Co
Environmental Quality’s (CEQ’s) legally bl@ W te the

regarding how a Federal agency must determ etherqgs p ed ac cause
significant adverse environmental effectgmgfollows:

“Significantly” as used in xqmred atlons ensm
[ntensity. This reters to rity f acts that may b-e
fcct

both beneficial and a e %A sigr® uen if the Federal

cves that other aspects

agency believe alance t will be 7 (40 CFR 1308.27)
Secondly, m section (a) l rule EP@delcUnmEd that every
hydrologically/geographically is i he five defined subcategories of isolated

waters is “siruilarly situated”
watershed that drains to

Leaving aside the legal, sW
discussed below, sectj
bodies 1dent1he 1 t{

ies 1 ] “1f and when the Corps (or possibly EPA as a “special

ecific basis that those isolated water bodies have a

significant nexus with navigable or interstate waters. Given the fact that, by definition, the vast
majority of those isolated water bodies have no hydrologic connection with navigable or
i te waters, it 1S ur 1in whether many, if any, of those isolated waters will
“significant nexus” test and be found to be subject to CWA jurisdiction. Even if the Corps or the
EPA were to assert that those isolated waters are jurisdictional under the significant nexus test, 1t
1s doubtful that the federal courts would uphold such assertions of CWA junisdiction.

1gable water, interstate water, or termitonial sea.
problems presented by scetion (a)(7), which are
CWA junsdiction over any of the isolated water

‘The Corps has questioned what legal authonty exists that would enable DA and EPA to abandon
CWA jurisdiction over large areas of lakes, ponds, a2 wetl s that are important parts of the
tributary svste  of the navigable waters, and over which the Corps and EPA have asserted CWA

i)
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Seovew.. Legal Analysis of Drx . Final Rule on Definition of WOUS

jurisdiction since 1975, .ut even if such legal auth: vy exists, at present there is no legally
adequate administrative record to support such a move. The proposed rule did not propose any
limitation for CWA jurisdiction comnparable to the 4000 feet cut-off, which was presented for the
hrst time in the draft final rule. Consequently, the public did not have the opportunity 10
evaluate that tdea or to comment on it during the public comment period and thus the addition of
this lintitation likelv violates the Administrative Procedures Act (APA).

In some ways the proposed abandenment of CW A jurisdiction over many lakes, ponds, and
wetlands that are important pans of the tnibutary system of the navigable waters also has the
effect of calling attention to legal and scientific questions regarding other parts of the final rule. !
For example, the drafi final rule assens CW A jurisdiction by rule over every “siream” in the j
United States, so long as that stream has an identitiable bed, bank, and OHWM. That asqertion

of junisdiction over every stream bed has the effect of asserting CWA jurisdiction o%y

thousands of miles of dry washes and arroyos in the desent Southwest, even thou

ephemeral drv washes, arroyos, etc. carry water infrequently aNgd sometimesgd quantities if
those features meet the definition of a uibutary. The dra le's assert t the dry
washes all have a “signiﬁcant nexus” with navigable trasts s % the

ponds, and w ds in the ﬁ
of WATET, fents,

coutradictory position in the rule that large areas of _

watered parts of the USA, which water bodies a d larg

nutnients, and (poteniially) poliutants to the nav 1g e ffaters, gou 1 e C “ ction
under the 4000-feet cutotf. \

When these flaws were described to EP, durmg % 9, 2013 %g the response
was that the agencies have legal aut place ation th choose on the extent
of CWA jurisdiction, even if that aye tbe £ ex ' CWA jurisdiction
lakes, ponds, and wetlands already rmmed Corps to have a significant
nexus with navigable wat woul@hat Ju it test in any future site-
specific jurisdictional dete ion. E at asserti -alid, that sort of abandonment of
CWA jurisdiction cannot take place v t a\rmg ared an EIS to analyze and seek
public comment on the potentiail} ant, ad\% cts on the natural and hurman
environment that would resu

It is easy to fix the dr I rule to a al necessity of preparing an E[S. The Corps
has suggestad the nec X man’ the last several months. To date, consensus
has not been rea I\e t contmumg concerns, The reason that EPA has given
for not adopting © Corps fixes 13 PA apparently believes that the 4000-feet cut-off of

CWA jurisdiction wBuld provide greater clarity (i.c., a “bright line™) to the regulated public by

himiting the Corps' ability to perform site-specitic iurisdictional determinations. The Corps has
¥hy 3

implement, or defend in the tederal courts than the Corps’ suggested approach, as explained in

the technical memorandum accompanying this memorandum.

The Corps’ fix is shown in the attached revised draft final rule. If this problem is not fixed. then
the Corps must prepare an EIS betore the final rule can be promulgated and leaves the rule }
vuinerable to an APA challenge.



MFNORANDUM FOR DCG-CEO
SuwJECT: Legal Analysis of Draft Final Rule on Detinition of WOUS

Definition of “Adjacent”

On the day that the dratt final rule was sent to OMB to begin the inter-agency review process,
EPA introduced iato the rule’s definition of “adjacent” a new sentence that would exclude from
the final rule's definition of ~“adjacent waters™ large areas wetlands that are used, or have been
used, for farming. forestry, or ranching activities. That sentence reads as follows: “Waters
subject to established, normal farming, silviculture, and ranching activities (33 U.S.C. Seciion
1344(1)( 1)) are not adjacent.” On its face, the sentence is indefensibie: it is a textbook exampie
of rulemaking that cannot withstand judicial review, This is true *2cause a wetland is, by
definition, “adjacent” to a tributary stream if. as a marter of geog shical fact, that wetland is
“bordering, contiguous, or neighbering” to the stream. regardless  f whether farming, forestry, or
ranching activities are taking place on that wetland. That sentence must be removedipr modified
to retain credibility and legal defensibility for the final rule’s definition of “adja%

New sentence is
ir adjacent waters
are the waters

cent” wetla:@xd other a@m waters.
reams ﬁ)’f&i 2 hay or

¢ d silviculture
irements since
ropose i exclude
n the activities that
ment on the new
he last-minute decision to
is highly problematic, both as a
e.

According to the draft preamble to the drafi final rule, the Wtended eftegf®
to require a site-specific “significant nexus” determinat ore the pg
could be determined to be subject to CWA jurisdig
jurnsdictional by rule, as is the case with all oth
For many years wetland areas adjacent 1o rivgfs
aother farming, ranching, or silviculture purpos¥& ;
activiues have been exernpted by statute oy CWA Sectio permil%
1977. The proposed rule that was pu %n the Fe Register di

from the definition of - adjaa.ent rles of water

occur in those waters, so the pu ot b v orlunit_v
definiiion, again leaving the erdbl
distinguish adjacent fa s from o Cent Wi

marter of science and f oses of i chting tl§

Nevertheless, if EPA and DA deci t the figa ould implement the idea underlying the
sentence quoted above, then at tthe s ould be revised as follows: “Waters
subject to established, nogfha ng, 5ilv) , or ranching activities (33 U.S.C. Subsection

1344( [)(1)) are not jurisdilg ub-section (a)(6) of this paragraph as “adjacent
waters,” hut may be defermined to @tmnal on a case-by-case basis under subsection

(a)(8)."

Definition of gigl_;boring”V

The dratt final rule would provide a new definition of the term “neighboring,” which would

"¢ Fjunisdiction " by rule™ all  iter bodies within 1500 teet of an OHWM or HTL, 50

as the water body is located within a 100-year flood plain. The 1500-feet limitation is not
supported by science or law and thus is legally vulnerable. The Corps has advocated the more
scientifically and legally detensible distance of 300 feet for declaring by rule that alt neighboring
water bodies are jurisdictional, based on the Corps® experience in implementing the CWA
Section 404 program and perforining the majority of jurisdictional determinations under the
CWA. Site-specific significant nexus determinations of jurisdiction are necessary to justify the
assertion of CW A jurisdiction over water bodies that lie more than 300 feet from an OHWM or

3



MEMORANDUNM FOR DCG-CEO
SUBJECT: Legal Analysis of Draft Final Rule on Definiuon of WOUS

HTL Thc dctmman of “neighborir " also contains other fixable flaws. The edits are shown
ar 1 in the amached revised draft = | rule.

Categories of Isolated Waters

The draft final rule’s treatment of five categories of “isolated” waters (1.e., prairie potholes..
western vernal pools, Carolina bays and Delmarva bays. Texas coastal prairie wetands, and
pocosing) is problematic. Such isolaed waters undoubtedly are ecologically valuable and
important, so the policy goal of providing C WA protection for such waters is understandabie.
However, 10 be subject 1o CWA jurisdiction, those isolated water bodies must be demonstrated to
have a significant nexus with navigable or interstate waters, which nexus will be difficult to

show for isolated waters that are not hydrologieally connected to the tributary systeQ ither

navigablc or interstate waters.
of those fi Qlegones of

en any da alyms ta

The drait final rule would declare that all 1solated waters i
isolated warers are “similarly situated,” but the Corps hag
explain, suppart. or justify this determination. In es Sagion (a)(7 g the draf’c final rule
provides a definition of each of five categories of Q waters an sserts t

water that fits into each definition is similar 10 at\.rst 0 thaw ition
within any single point of entry watershed. This aggach is rea.sogl g use of a

tautology, so that the determinations of i situated” d ave mEE
aters i che h categories of

Moregover, the determmation that all s

isolated waters are “similarly situaly@J % cont}y ‘ draft #%) e S dcﬁmuon of
“similarly situated,” which is e m thc B nexus.” The current
drafi final rule defines the ated" as r o “Waters are similarly
situated when they ﬁmul and are pently clogmgo function together in atfecting
downstream waters.” This d®fmtion findingg @ matters; the functions of the
waters and how close to each other ewirmilar w located. However, the current
definition for each category ofJ c§ Waters in a){?) of the draft fina] rule is based
entirelv on the functions of TS, leavi he required findings regarding proximty.
In other words, the definitiorMyjgdection (* the five categories of isolated waters are not
based on any tmdmgs th those 1sola : “are sutficiently close together to function
together in atfect a;m wal quued by the detinition of “similarly situated.’

Significantly, E{, »al 5 ha jemonstrated that in some areas prairtie potholes (for
example) are localg close togeth d, in other areas. thev are spaced far apart. Yet, the
assertion that all prarie potholes are “similarly situated™ does not account for that discrepancy,
which renders section {a)(7) legally vuinerable.

fuis also worth noting that section {(a){7) asserts that every example of the five categories of
isolated warers identified in that section have essentially the same functions regarding navigabie
and interstate waters, and the territorial seas, as every other isolated water in that category. But
how can that be true, when some of those isolated waters have been hydrologically connected to
the tributary system of the navigable waters by drainage ditches, while other isolated waters in
that same category have not been so connected, and are truly “isolated?” Their functions would















PART 328 - DEFINITION OF WATERS OF THE UNITED STATES

L. The euthority citetion for parl 328 continues to read as follows:

AUTHORITY: The Clean Water Act, 33 U.S,C. 1251 et seg.

2. Section 328.3 is amended by removing the introduciory text and revising subsections
{a). {b) and (¢} to read as follows:

328.3 Definitions Q\ s

(a) For purposes of lhe Clean Water Act, 33 U.S.C. 1251 et. seq.

implementing

, thie term **waters

the United States™ means: @ @
{1) Al waters which are currently used, were used e gfst, or l@%ﬂblﬂ IL.\\A
L
hat

use in interstatc or foreign commerce, in ud@v.aters which-ths subject l%\
ebb and flow of the tide; \ @ Q

(2) All interstate waters, includingftn e wel !K\Q @

(3) The territorial seas; @ %

{4) All im poundments%x olherwigsmidgtilfed as ww@c United States under
this section; & * 0

(5) All tributaries, as defi Qaph (c)(!%&.&ion, of walers identified in
paragraphs (a)1) throu h&is secgiog

{6) ATl watery adj a waler idy % graphs (a){ 1} through (5) of this

section, i g weliands, po lakgs? oxbows, impoundments, and similar walers;

reguialions, subject in the exclusions in paragraph (b) of thi

DS

{7) All waters it paragraphs {A) through (E) of this paragraph where lhey are determined,
on a case-specific basis, to have a cant nexus to a water identified in paragraphs

{a)} 1) through (3} of this section. The waters identified in each paragraph (A) through (E)



of this paragraph are similarly situated and shall be combined, for purposes of @

significant nexus analysis, in the watershed that drains to the nearest waler identified in

peragraphs (2)(1) through (3) of this section. Waters-identihed-in-tais-parapraph shall-not

sipnifieeri-renus-anabyeis— Waters identified in thi shall be combined only

‘hen performi ignificant nexus nnal

-aters that serve similer functions

Some waters identified in this paragraph are glso adiacent {and thus Wrisdictional ) u

paragraph (a6}, Nop-adiacent waters shall not be determig

nexus” with navigable ar interstate waters merely beghus®

g R ve 3 sig iﬁc

t and non-adjsceng) w {"- he same poigt of eptts wtrhe

functions {both adjace

the aggregate would bave a signi lcNS W gl Tstate watg
ﬁ !o be iR O%e! @
1f waters identified in Ui m@'\ arealsoa “\'\t water un rgkraph (1)(6),
£¥mf‘cant
are a co llacially formed wetlands,

nt natural outlets located in the

of thosc waters with simile

they are an adjavent wale no cusc-: alysis is required.

(A Prairie potholes. Prairi

usually occurring yfdcp:

upper Mid-wes %
(R) Cm‘olé&nd Delnﬁ@ lina bays and Delmarva hays are

depressional w ds ghat occur along the Atlantic coastal plain.
{C) Pocasins. Poc.osms are evergreen shrub and tree dominated wetlands found

predominantly along the Central Atlantic coastal plain.

N

R
“

R

adjacent waters having similar funclions. Neverthcl& i mu, \

Comment [DRC1]: The Corps agrees with EPA
Tht 2 waner Linde e Jection (al{7] or [4}{8) carnot ba
Fowryd Lo be |urisdictional merely by sEEregatng that
watnrbody with atjacent watars wnd asserting that
e wdjecant watars samahow confar or menemit
CWA Juripdiction to or over tha lJolaned waters; tat
would be wn imapproptme form of *boctatrepping”
y prisdiction. Tha groposed lngert would forbed that |
! boowstrapping. but woukd still allow ull waerbodies
wih z1weiiar functions within an POE wetershed to
ber mgyregater ancl wrusted Togwtier during &

s grlRcant nexus determination. Thiz fo s pecessary
1o avond the wifect of the curcent lenguage, which
winill fortid the aggregation of waterbodies that
avvm similar functicns and axist side by sedein 2
SPOE waktersiad, merely becnuse simlar
watmrbodies happen o |l€ o1 ane sl of thir ot

of 3 lne thet demascates adjscency.







and non-adjacent) within the same point of entry watershed in the aggregate would have a

signifi €Xus wilh navi O inlerstate waters, then all of those waters with similar

funcli ¥ urisdici . ) ’-Em-u‘tlnin]:mm:wmsubuon
TTTTTTITTTITIT T T e o e o "bootutrapping” uncer section (sl(7).

is. [[ waters

identified in this paragraph are also an adjacent water under paragraph (a)(6), they are an Q\ ‘
adjacent water and no case-:specific significant nexus analysis igreql§y

red,
(b} The flollowing are not “walers of the United States™ even otherwise meet th

terms of paragraphs (a)(1) through (B} of this sectio G @
L
(1) Waste treatment systems, including treatment 3 agoon@meet I)\\A
L
requirements of the Clezn Waler Act. @ \

(2) Prior converted cropland. Notwith ¢ determyjemy an area’s

priar converted cropland by a@v cdera‘a& the p se@e Clean
Water Act the ﬁm%&,ﬁnﬁng Cl Act junsdi®Ton gfmains with

EPA.

(3) The foliowing ditches:

_.ov | Commmnt [IAM4): This largumgs ensoies that
---- Y Tttt TTTTTRTTITTTTIIIIII I naa s ey dildﬂﬂ-t]r!mtrm-“oflndnm
hursdictiona! waterl, once corgtructsd, se

thetem obes watars of the U.5. That would have B
aflact of makiry the waterbody being drweed 2

. . . risdlcti 7, ant’ water, thasph |
county, or municipal road, and that are not a relocated trihutary or excavated in a J,:,:: ::f:: :cfa'::mwd,,;,m "
weetlands. )

tributary.



{C) Ditches that do not flow, either directly or through another water, into a waler
identified in puragraphs {aX 1) through (3) of this section.

{4) The following featuces:
(A) Artilicially irrigated areas that would revert to dry land should application of
water (0 Lhat area cease;

{B) Anrtificial lakcs and ponds created in dry land and used prirarily for uses such

(E} Water-{illed depressions created in dry |

construction activity, including p1 d for obtai @f’li sand, or gr%\

that (it} with water;

(F) Erosional features, anullle& % er epl cs thal
%fmly

do not mect the, mbutary and swales
constructed gra terways,;
{G) Puddles.

(5) Groundwater, includiffg gro ter drain subsurface drainage systems.

{6} Stormwater contrgd fea constn‘pt % treat, or store storrnwater Lhat are
created in d (

(7) Wasl recychng strucl e.d in dry land: detention and retention basins
built for wastewater recycling, groundwater recharge basins, and percolation ponds
built for wastewater recycling, and wi  distributary structures built for wastewater

recycling.

%
\4



(c) Definitions—1In this section, the foflowing definitions apply:
(1) Adjacent. The term adjacent means bordering, contiguous, or neighboring a water
identified in paragraphs (a) 1) through {5) of this section, inciuding waters separated by

constructed dikes or banders, natural river berms, beach dunes and the like. For purposes

of determining adjacency, a waterbody thet-ielades-includes, and is consid a gingle . 5
waterbody with. all wetlands withir-erthat are borderiug. contiguous to, or abutting that Q\

\\atc@dﬁ. He-medinge

Commut [DRCS]: Ths lempuage would correct
¥ problerm presented by tha comparable sentance
found in thae dealt final fe submittad o OME. The
probirm Is thal oiten it & wnpomnihie to dertify sn
M for 3 river, stresen, lake, pond, or similar

tirguare the Corps or EPA to identify an
OHWM whars none car be fourd becsusn of the

-1 Comment [JAMS): inciuling this lang.mge
conllates peographe parisdiclion with popwry-hased

el There is no ifir basis to supporT
the nartion Hhat waters sulgect (o peolic sctrities
ure any more of ks “sdmont” than othey adiacent
WIS

Comment [DRCT]: Fer the Carps’ prior
coenments, this anguage would capture all
waterbod et thed wre separaced vertically, whh is

mar Lq'r &
(8) af) w ted withif e®Tloodplain of & water identified in imappeoprate (e 5. wetlseds snd open watees oo

biutt).
phs (a)(1) lhmuwthis section and nol more than 3560300 feet of

the ordinary high water mark of such water. The entire water is neighboring if a

portion is located within 4366~~~ feet ofthe o~ ary highw  mark end within

the 100 year floodplain;



(C) ali waters located within +600300 feet of the high tide line of 2 water
identified in paragraphs (a)1) or (a}{3) of this section, and 211 waters within
1500300 feet of the ordinary high water mark of the Great Lakes. The entire water
is neighboring if a portion is located with 1500 feet of the high tide line.

(3) Tributary and tributaries. The terms tributary and ributaries each-mean a water that

contributes flow, either dircctly or through another water (including an impoundment Q\ s

identified in paragraph {a)(4) of this section), (o a water identified (Nparagraphs {a)O

through {3) of this section, and that is characterized by the ofthe physical
indicaturs of a bed and banks and an ordinary high . These physi @amm

demonstrale there is volume, Trequency and durati sufficient a bed ’\A

and banks and an ordinary high water mark, @;s to qualifyasat ry. Atd

can be a natural, man-altered, or man- \u‘ and inc /2B rs such as

streams, canals, and ditches not nderp. f this sect@

otherwise qualifies as a 45} @ er this de not Ios%ﬂ; asa
are

tributary if, for any ien one re nstructeQ (such as bridges,
culveris, pipes, or dams), or one or Mgre Ngtural breaks @s etlands along the run

of a stream, debris piles, orastrgwws underground) so long as a

bed and banks and an ordr gh walcr ¢ identified upstream of the break.

*
alifies asa NN this dcfinition does not lose its status

ibutes throy®h a water of the United States that does not meset

the definilion oY tribulary or through a water exeluded under paragraph (b) of this seetion,
directly or through another water, to a water identified in paragraphs (2} 1) through (3) of

this section.



4) Ditch: The te itch means a man-made channel wi ical characleristics are

. Ditches are

often straightened to efficiently convey water from 2 source 1o aj

arcas.

(%0) Significant Nexus. The term signift !r@w&ns that a water, uding
wetlands, either alone oi* in combinati@t\. imi ' i
\ i ater
n. The lem@vgicn” means

region, significantly afTecls the chgmi physic%l.
s (2)(1) through (3)

identified in paragrap 1 gh (3} ol thy
the watershed that dral:% nearest pa@n
of this section. For an elfect to be si han speculative or
ion atike and are sufficiently

insubstantial. fWaters are 5§

.

close to walers ction together in affecting

downstream wat

nexus, lher ettect on dow

cvaluating the aquatic functions identified in paragraphs (A) through (1]) of this

a) 1) through {3) waters shall be assessed by

p _raph. A water has a significsnt nexus when any single function or combination of

rmed by t .al  ortog - with similarly situated waters in the

it [IAME): This 4aditon has baen
previously and language prawded

. Many types of diches are excluded mnd
are relerred 1o w the definition of

svhether or not a water has a significant

Comment [ JAMS]: This sentence, |0 particule:,
undin vrrth the defswtion ovaral, doss
Aot wark dMectively ko7 Doth paragraphs {a)l7) and
(48], Additicrally, the sentance contmns & parrally
incomplete thought. Waters are nmidsrly iduated
whan thay funcion alice and & suiflcs miy close
to wbch ot ? Dowiestream e 7 € ach other 1o
W cant be 85 d thay mre SRR
lerndscape urnt? The bracketad langueps t ol
o comphite tha Lhoughl.

This munt ba clarifiad and it aggeet
clarlticption is necwssary o {a,, -, .o meke It clear o
what sense those watirs st "srmdarty Hiusted” -
close 1o each other? Functhoning as a landscape

unit?




region, contributes significantly to the chemical, physical, or biological integrity of the
nearest water identified in paragraphs (a) 1) through (3) of this section, Funclions

relevant to the significant nexus evaluation exe-include, but are not limited to. the

Commamt (JAMLO]: These changes were
dhacusaed and prowded previously. Edits caprura
ens grovided by Corpr districts that are

Iy being used to demaonstrate significant
support of aMirmative Jursdictional

following;

(A} saliment and poilulant trapping, transformation, tiltering. and transport;

(B)  nutrient recycling, Wapping, tanstormation, lillering, and transpor,
{3 - polus Q

(BC) retention and‘or attenuation of flood waters.

(RD) runoff storage:; @ @
(FE) contribution of flow,; \A

Oforgamc matter, M uding fou:

abltat (su agmg,

(GF) export trapping. and transforn

FESOUICEY,

feeding ., negtj i M, or use sery area) for species

communities;

{67y Ordinary High Water Mark The term ordinary high warer mark means that {ine on
the shore established by the fluctuations of water and indicated by physical ¢« “stics

U 1 clear, natural mpressed on the bank, shelving, changes in the character of



soil, destruction of terrestrial vegelation, the presence of liiter and debris, or other
appropriate means that consider the characteristics of the surrounding areas,

(78) High Tide Line. The term high tide line means the line of intersection of the land
wilh the water’s surface at the maximum height reached by a rising tide, The high tide

line muy be dcteymined, in the absence of actual data, by a linc of oil or scum along shore

objects, a more or less continuous deposit of [ine shel! ar debris on the foreshore or berm, \ s
or other su:’o
cncompa

frequency b

other physical markings or characteristics, vegetation lines, tidal

means that delincatc the general height reached by a risin,
spring high tides and other high tides that occur with

include storm surges in which there is a departure thghormalor n\A

the tide due to the piling up of watcr agai @ by slmng winds § those
accompanying a hurricane or other mlwkn @ Q
\O(\









MEMORANDUM FOR DCG-CEO
SUBJECT: T hnical »  lysis of Draft Final Rule on Definition of WQUS

the dratt final rule in its curreat form, the Corps would need to complete a robust analysis of its
that would yield statistically significant | “lable results. This is precisely the tvpe of
research and analysis that would be undertaken in completing an Environmental Impact
Statement (ELS).

8. To remove from CWA jurisdiction what is potentially as much as 10% of the currently
Jurisdictiona! aquatic resources without the benefit of a detailed analysis, such as one that would
be performed as part of an EIS, would present the potential for signiticant adverse effects on the
natural and human environment. [n its permit evaluations, the Corps is charged with keeping in
perspective the functicns and values of any given aquatic resource, recognizing that the functions
and values of those resources rely heavily on their geographic location in relation to (as well as

their hydrologic connection to) other waters, and to balance the need for the propos;s use with

the need for conservation of the resource. Nowhere in this process is it conside Important
aquatic resources that are traditionally and legitimately part ot the tributar »flavigable
waters, conrributing water to traditionally navigable waterQof the U.S hm the

jurisdiction of the CWA,

9. Additionally. by excluding as much as 10%% @iﬂﬂv jurt CWA
jurisdicuion, the draft final rule 1s crafted in at w egulated
public to understand and for the Corps to imp t. Thege 1 en nges are

outlined in Appendix B to this memoran@

10. Thave read the legal analysis o%xaﬁ final pared bﬁ?ﬁce of the Chief
Counsel and [ agree with the co 5 the evidence of the loss of

soft x ent. B
CWA jurisdiction over curre arsdictio K I re illustrated by the
representative examplegsmo in App t&., and sig t implementation concems
summarized in Appem% recomma&ollowkqess

ial revisions to the draft final rule:
a. Allow case-specific signiﬁ@xus dete ons for hydrologically isolated water
badies such as prairie potholes paots, and Delmarva bays, Texas coastal prairie

wetlands. and pocosins, 1jfclu etermi f whether such water bodies are “similarly
situated”. In other wordsNglynate secg } and include those water body categories
within section (a)(8). ’\\

b. Incl Qectlo a)( 3 waters regarding which a case-specific mgmﬂ.ant nexus
evaluation ¢ completed to rmine CWA junsdiction) two additional criteria: i.e., waters

located \wlthm the 100-year floodplain (regardless of distance) and those water bodies that
contribute a flow of water to an (a)}(1)-{a}(5) water.

c. Reduce the linear foot distance in the definition of neighboring under parts (B) and (C)
from 1,500 feet 10 300 teet.

d. Make additional edits to the draft final rule to enhance clanty and simplicity as indicated
in the attached revised draft final rule previously submitted to EPA staff for their consideration.

[N






PART 328 - DEFINITION OF WATERS OF THE UNITED STATES
1. The authority citation for part 328 continues to read as follows:

AUTHORITY: The Clean Water Act, 33 U.S.C. 1251 ef seq.

2. Section 328.3 is amended by removing the introduciory text and revising subsections

(2). {b} and (c) to read as follows:

328.3 Definitions \*
(a) For purposes of the Clean Water Act, 33 U.S.C, 1251 et seq. and if§mplementing Q

regulations, subject to the exclusions in paragraph (b) ol thi

the United States™ means: @ @
(1) Al) waters which are currently used, were nse e . orn@ ible tw 0\4

*
use in interstatc or foreign commerce, mclud@ waters which-tho Yesfubject to lh\

ebb and flow of the tide; \ @ Q
{2} All interstate waters, includin wet!a @ @

(3) The territorial seas,

{4} All :rnpoundmenls ot.he e Umr.ed States under
this section;

(5) All tributaries, as deﬁ ph {cX3) llon of waters identified in
paragraphs {a){1) lhl(]ugh is sectio

(6) All waters dd_I a waler i &gmphs ()1} through (5} of this
section, i oxbows, impoundments. and similar waters;

(7) All waters IR paragraphs (A ) through (E} of this paragraph where they are determined,
on a case-specific basis, 1o have a significant nexus to a water identified in paragraphs

(a)1) through (3) of this section. v¢ . identified in each paragraph (A) through (E)



of this paragraph are simifarly sitvated and shall be combined, for purposes of a

significant nexus analysis, in the watershed that draing o the nearest water identified in

paragraphs (a)1) through (3} of this section. Waters-identified-in-this paragraph-shall-not

signitieantrexus-analysis— Waters jdentified in this paragre ye combined only
with waters thal ser

Some waters jdentificd in this paragraph are also adiacent {and thusSurisdictional} wifle

Q
S

paragraph {a}(6). Non-adjacent waters shafl pot be ¢ LG Ao vey “significan

D
Will m

‘ 'S

functions (both adjacent and non-adjace ) v W, point of ent™ walershegy

nexus” with navigable or interstate waters merely beghu

EY are
adjacent waters having similar functions. Nevepthe [ | wales

he aggregate would have g significani/M

Comment [DRCL): The Corps agrees with EPA
, that & waner undey saction {al7) or ()8} connol be
found to be jurlkdictional merely by aggrageting that
watwrbogy with adjecent warters snd assa iy that
tee 2 jmcent wAters sometitne conir O 72 mit
WA Juriaciction To o over e Brokated welers; that

of those waters with similar funculbnoW

If waters identified in

they are an adjacent wate; no case-- woukd be an approneisie bovm of "bootstrapping”
Jurissicthon. The proposed nsert would forbid that
- - F : boolatrapping, but woukd sifl slow all waterbodirs
(A} Prairie potholes. Prairie acially formcd wetlands, with smiter functions within sm SPOE watershed &
be aggregated snd evaluated together dunng a

ati o<l i signuficant nexus determination. This fx b necessary
t natural outlets I ed in the to bvaid tha affect of th currant largaage, which

weauld forbid the mpgregation of witarbode s tat
aret sirr|lar harctons aad mdsl sk by wide ma

usually oceurring yPI®pr

upper Mid-west.
ppe * SPOE wabershad, mirely becaue 1ifilar
. . waterbodaz happel to He Gn oive Jdke or tha other
(B) Carol and Delrn lina bays and Delmarva bays are of 8 line that demarcates adjecancy.

PdeNessional wiandsgiTat occur along the Atfantic coastal plain.
{C} Pocosins. Pocosins are evergreen shrub and tree dominated wetlands found

predominantly along the Central Atl ¢ coestal plain.



(D) Western vernal pools. Western vernal pools are seasonal wetlands located in

parts of California and associated with tupographic depression, soils with poor

drainage, mild, wet winters and hot, dry summery. [ Comment (DRCZ]: Previous rgumge. o n
ottrremr o w southasstarn Oregon to northern Bap Califarmia,”
s baen replaced with in party of Caelfatria,” Wty
e vernal pools in southeastern Qregon bamg
Lomlttu-d?

(E} Texas coastal prairie wetlands. Texas coestal prairie wetlands are freshwater

wetlands that eccur as a mosaic of depressions, ridges, intermound flats, and

mime mound wetlands located along the Texas Gulf Coast, Q\

(3) All of the following waiers, if they are determ

within the 100-vear floodplain. whichey or i preat tifi

(a X 1) through (5) of this section; and (2} wg é;g at contribute g o water (eithe \

directly or through another water bod v Weiter identitig L vraphs (2 gbrawfh
3 of this i - whete-they pal-doerrRed-on ool ]
{5 of this sectiop, 5 5 ‘e
st tonasnciar il Bed ic-poracs ) e caation

o ReE s ghifjed SR ssoetnr=The
entire water is a water { ithin 4000 feet of the

high tide line or ordinary high wat




and non-adiacent) within the same point of entry watershed in the sggregate would have a
significant nexus with pavigable or interstate waters, theq all of those waters with similar

functions would be funsdictional. o [ Comment [DRCI}: samm comrmen as sbowe an
. Tt T oo T {_ﬂ_u‘-:-‘ﬂib'ﬂ'm‘_ Mrn:ﬁun:lﬂ‘?_]_ N

is. If waters

identified in this paragraph are also an adjacent water under paragraph (a}(6), they are an \ ’
adjacent waler and no case--specilic significant nexus analysis i ire Q

(b} The following are not “waters of the United States™ even ; otherwise meet th

terrns of paragraphs (a)(1) through (8} of this sectio @
{1) Waste lreatment systems, including treatment s offagoonggdesi et IR\\A
*

requirements of the Clean Water Act. \
(2) Prior converted cropland. Notwith &\e determ pmid an arca’s 9

prior converted cropland by : dera sn@e lean
Water Act the final &m‘dmg Cl Actjurssd%nains with
EPA

{3) The following ditches:

-j Comment [JAMA]: This language ensures thay
ditchas that ara construclad within or o dran
JuripdeThal wa s, Prce constTiuctad, are
thamsehes weizrs of the U5 That woald ha-a tha
elfect o making the watsrbody batng draimad 2
pansdictical "adscenr” wates, te reby proweling
some degres of CWHA oot over dralnag of
wwtiarels.

county, or municipal road, and that are not a relocated tributary or excavated in a

trib



{C) Ditches that do not flow, either directly or through another watcr. into a water
identified in paragraphs {a)( 1) thraugh (3) of this section.

(4) The following features:
{A) Aruficially irrigated areas that would revert to dry iand should application of
water (0 that area cease;

{B) Anificia] lakes and ponds created in dry land and uscd primarily for uses such \

as stock watering, ierigation, seitling basins, rice growing, orfgocling pnnds,

({C) Adificial reflecting pools or swimming pools dry land,

(D} Srall ornamental waters created in dry @
dental Q \A

construction activity, including pi@d for obtainipg fil d, or gr

that fill with water; @

({F) Erosional features, IHIQQUHIES gl offfer ephe that
do not mecet the ributary. and swales%fulh
constructed g,n%tem AYS;

{G) Puddles.

{E) Water-filled depressions created in dry

{5} Groundwater, includi Qter drain subsurtaue drainage systems.

(&) Stermwater contrgl fe comtrgcl ey, trcat, or store stormwatet that are
cregted in d
() Wast recycling slruc lcd in dry land; detention and retention basins

built for wastcwater recyclmg. groundwater recharge basins. and percolation ponds
built for wastewater recycling dwa i s built for wastewater

recycling.



(¢} Definitions—In this section, the following definitions apply:
{1} Adjzcemt. The term adjacent means bordering. contiguous, or neighboring a water
identilted in paragraphs (a)1} through (5) of this section, including waters separated by
constructed dikes or barriers, natural river berms, beach dunes and the like. For purposes
of determining adjacency, a waterbody thatincludes-ji  Jes  d1is considereda s *

waterbody with. al] wetlands withir-e+that are bordering. contiguous to, or abutting that

Commant [DRG] This l#nguage would correct
a problem precentad by thie eomperabis tanience
faund in the draft finel rule submittad to OBAB . The
protiem is that sMen i1 4 impossibke 1o dentity an
OHWM For 8 Huer, strem, lake, pod, o smiar

that has sdjscant wetisnds; sy DHWM
by the wetlands The currerm warding

the Corps or EPA to identity an
CHW wihere none can be found because of the
\ facent wetland.

-1 Comment [JAM6]: inciuding this leriguage
conflates geogiaphic junsdicdon with achvice-based
exemphigns. Thare i no saantific bk Lo support
the nolion Thal welers Subsct 19 specfic 2Tt es
AT A0y e or s acacent” B olves o jnoent
waters,

Comtmant [DRCZ]: Pt the Corps’ prior
""""""""""""" T comment, thy nguigt wowd capure all

watarbodies that are sepsratad vertically, which s
(B} all wa ted wnhml& oodplain of a water identified in neppropriste (&g, wetlands and open waters oh
hlufis}
13

throu is section and not more than 1489200 feet of
the ordiMary high water mark of such water. The entire water is neighboring if a
portion is located within 1500} feet of the ordinary 1" water mark and within

the {00 year floodplain;



{C) all waters Incated within 4368300 feet of the high tide line ol a water
identified in paragraphs (a)(1) or {a)(3) of this section, and a!l waters within
1560300 feet of the ordinary high water mark of (he Great Lekes. The entire water
is neighboring ifa portion is located with 1500 feet of the high tide line.

(3) Tributary and tributaries. The terms tributary and tributaries eaeh-mean a water that

contributes flow, either directly or through another water (including an impoundment \ ’
itNgaragraphs (a)(OQ

demonstratc there is volume, (requency and duratio i a bed .\\A
and banks and an ordinary high water magk .
cen be 8 patural, man-aliered, or man- .Mr and in¢ such &Q

identified in paragraph (a)}4) of this section), o a water identifi
through (3] of this section, and that is characterized by the

indicators of a bed and banks and an ordinary high

streams, canels, and ditches not eaElu nder g of this ct@ ater that
otherwise qualifies as a u@der this defj xoes not los%s asa
tributary if, for any lengt are one nsteuct {such as bridges,

culverts, pipes, or dams), or one or

ral bresk (@s wetlands along the run
of a stream, debris piles, erQ, or a stre ws underground) so long as a

bed and banks and an ordmgh walgr & identified upstream of the break.

A water ihat olhe lifiesas # t this gefinition does nol lose its status
as a tributfiy Mt colitributes ficgth a water of the United Stales that does not mect
the definition of tributary ar through a waler excluded under paragraph (b} of Lhis section,
directly or through another water, 1o a water identitied in paragraphs {a¥% 1} through (3} of

this section.



4} Ditch:_The term difch means a man-made channe! whose physical characteristics are

often siraightened to efficiently eonvey w from a source to an outlet. Dite

enerally cons e purpose of draj irmigation. water supply. w
agement istribution. A ditch mav carry flowst nigl, |
of ephem

{45) Wetlands. The term wetlands means those areas that are inundated or saturated by
surface or groundwater at a frequency and duration sufficient tosupor, and that u
normal circumstances do support, a prevelence of vegetat i8glly adapted for life

saturated sei! conditions. Wetlands generally includg . marshes, bo sighilar
*

wetlands, either alone or in combinati

her simila@@d waters |

region. significantly affects the ¢ ! integrity er

e
@ : \m. The te hg#region® means
the watershed that drains o & nearest : i i n@hs (a)(1} through {3)
ol this section. For an effect Lo be sigg {, it muswbe @J\ n speculative or

insubstantial, W aters are g ted when ion alike and are sufficiently

identilied in paragraphss

nexus, the@ya treagyta) 1) through (3} walers shall be assessed by
evaluating the fquatic functions identified in parugraphs (A) through (1)) of this
paragraph. A water has a significant nexus when any single function or combination of

functions performed by the water, alone or together with larly situated waters in the

[AAMD}: Tris aadition has been

d previcualy e fanguage provided

y. Many types of ditchad are sxcluced and
by ara refarred o In the definition of
tary, howevar, ditchas sre hot defined A
mon uhdetstanding |s necessary foc ey,

areas. A
. \}
(3b) Significant Nexus. The lerm sr’gniﬁcr"nr »@ncans that a water, ®€(uding E\

-] Comment [JAMB]: This sentence, in particulir,

and in sombinalion wih U 30 Bnton overall, does
nol werk affecowly ko both peragraphs [a)7) and
falig). Addonally, te s 2 partiel
|Peormplin Troughi W, are wirkarly el

wimn they unction siike and are sufficiently dooe

ta ewch other? Downstream st 7 Fach other o I
it emr b asowrcaimpd chary are funcooming ks 4 uagh
Lacviscdan UAHT The brachatad inrguage o offard

o romplate the thaaght.

1 ct and it iy Sogpeat
o f t nveazery In (a)[ 7} 1o make |t cleas in
whal sense Thowe waterd ara "wmilarly kusad” —
choie {0 sach oihar? Functioning as & isrchceps
unt?




region, contributes significantly to the chemical, physical, or biological integrity of the
nearest water identifted in paragraphs (a2)(1} through (3) of this section. Functions

relevant 1o the significanl nexus evaluation aee-include. but are ot limited 1o, the

-| Conrment [IAMRO): Trare changes were
discussed and prowded previiaty Ldits capture
funghons provided by Corpa ciatricu thet are

ly baing usad to damonsirate signficant
wpport of sffirmative jurkdictonal

h’ollowind;________ L

tA)  seduncnt and pollulwl trapping, iransformation. fiflering. and transpord;

(B)  nutrient recycling, trapping, icanstormation, fHiltering. and transport; Q

retention and/or attenuation of flood waters.

Q)

(ED) runoff storages; @
(FE)}  contribution of flow;; \A

(GF) export tapping. and transton oforgamc matter, udmn fg

fesourees: @ @

HHW . \

(3G)y provisio ye depen 1
feeding, nestj

(67) Ordinary High Water Mark The tetn ordinary high water mark means that line on
the shore established by the fluctuations of water and indicated by physical eharacteristics

such as a clear, natural line impressed on the bank, shelving, changes in the character of



soil. destruction of terrestrial vegetation, the presence of titter and dcbris, or other
appropriate means thal consider the characteristics of the surrounding areas,

(38) High Tide Line. The lerm high tide line means the line of intersection of the land
with the water’s surface at the maximum height reached by a rising tide. The high tide

line may be determined, in the absence of actual data. by a line of il or scum along shore

objects, a more or less continuous deposit of fine shell or debris on the foreshore or benm, Q\ ’

, or ather suluo
line encompasses
spring high tides and other high tides that occur wilh

frequency by @
include slorm surges in which there is a departure fi oma]@ ch o A
the tide due to the piling up of water agmx@by strong winds sucll as those

accompanying a hurricane or other inl:

ef\ ”,‘5'0.)

nther physical markings or characteristics, vegetation lines, tidal

means thai delineate the general height reached by a risin


















EXAMPLE #3 0}1
Adjacent Wetlands to Hickory Creek, TN M

W

35.549058°N, -85.875673°W
See map entitled, “Adjacent Wetlands to Hickory Creek, TN.”

Wetlands currently jurisdictional as adjacent to Hickory Creek, a perennial relatively permanent water,
with the characteristics to meet the definition of tributary under the draft final rule; it is a TNW

downstream.

Subject wetland is approximately ?iacres in size. A

JD action anly; currently in pre-application stage (LRN-2013-504). Q\

These wetlands are approximately 5,700° from the OHWM ory Creek.

Under the draft final rule, these wetlands would nob - n5| ered adj s they an@ond 1,500
from the OHWM of Hickory Creek.

nexus determination as they are bevon orn the M of Hickor

@urrent@tlonal we
3
through Nnotet r

e wetlagfo ich the JD

S \\OQ

N
((OK \/\\'Q)

Under the draft final rule, these wetlands w no e consi d der a ;& ific significant

Therefore, under the draft final rulet s would be non-jurisdictional.

These adjacent wetlands are veraf other wetlands beyond

4,000 depicted on the was completed.

This JD example was not coordinated with EPA.






EXAMPLE #4

Wetlands Associated with Sinkholes in Clarksville, TN /\‘l

36.574052°N, -87.246477°W
e M‘)’

See map entitled, “Clarksville, TN.”

Wetlands currently jurisdictional as adjacent to the Red River, a TNW. in addition, the open water pond
is a tributary to the Red River.

Subject wetlands are approximately 300 acres in size. Open water pond is approximately 100 acres in

. ————g
size, :
# Wetlands and open water ponds drain into sinkholes which carry the flaw of wate ratind directly

to the Red River; flow is documented.

SP authorization was provided for activities in these LRN-2013-1047].
These wetlands are approximately 10,000-15,0@ e OH ed River. @

* \s
Under the draft final rule, these wetlands woyld nd¥he consi d Fjacenta Qr& beyond 1,500’
from the OHWM of the Red River, @ @ 6\
Under the draft final rule, these wet! ouldn sidered un@asa-speciﬁc significant
nexus determination as they are 4,00Q \ HW f@ed River.

Therefore, under the dr; e these jurisdiction, tlands would be non-jurisdictional.

Currently the open water pond is co tribut he Red River; the open water pond would

not be considered a tributary un

aft finah ponds cannot be tributaries since it wouldn’t
have both bed/bank and O open w. would also not be considered adjacent due to
the distance limitations disqusseg abave, T, , the open water pond would be non-jurisdictional

under the draft fina) ru( ’\
*
These sinkhol re pregent t\&hout TN and generally have associated wetlands and ponds

that are curreN jurisdictional g e been found to have a significant nexus but would be non-

jurisdictional undédr the draft final rule due to distance limitations and lack of the option to use shallow
- e ———

subsurface flow connections for case-specific significant nexus determinations.

S r—————

ThisiDexamp' + woordinated with EPA.






EXAMPLE #5 W’y

Adi¢ t  tlandsjn Grassy Cove, TN

35.831103°N, -84.916600°W
See map entitled, “Grassy Cove, TN.”

All wetlands in the watershed are currently jurisdictionat as adjacent to the Sequatchie River, a
perennial relatively permanent water which meets the characteristics of a tributary under the draft final
rule; it is 8 TNW downstream.

Subject wetlands are appraximately 45 acres in size. ﬂ
Wetlands, an open water pond, and 3 creek {Grassy Cove Creek) within Grassy Co?\s d drain
into a sinkhole {Milf Cave) which carries the flow of water yad&ground dire Sequatchie River;

flow is docurmnented.

D action only; currently in pre-application stage Qration actiyj '&er LRN- [@ﬁg.
*
W .

These wetlands are approximately 36,000 from M o{the atchi.e

Under the draft final rule, these wetlam@ not be c@ered adjacel@y are beyond 1,500’
from the OHWM of the Sequatchie R% @ Q
&consi%d@’r a case-specific significant

the OH ofhe Sequatchie River,

Under the draft final rule, thes u@ds WO
nexus determination as%@mnd 4,

Therefore, under the dra I rule th rently jurisictMyal wetlands would be non-jurisdictional.
Currently the apen water pond i gered a tg the Sequatchie River; the open water pond
would not be considered a mnder th al rule, as pands cannot be tributaries since it
wouldn’t have both bed/bRgk anl OHWM n water pond would also not be considered adjacent

due to the distance limifations discu 8\ Therefore, the open water pond would be non-
jurisdictional unger ft final rﬁ%

u
Currently theésy Cove Creek sidered a tributary to the Sequatchie River; however, the creek
would not be cansidered a tributary under the draft final rule because it does not contribute flow
directly or indirectly to the downstream tributary system. The Grassy Cove Creek flows north and does
not int Will Ce hic T :e
flow to south to the Sequatchie River. Therefore, the Creek would not be considered a tributary under
the draft final rule and wouid be non-jurisdictional.

These sinkhole systems are present throughout TN and generally have associated wetlands and ponds
that are currently jurisdictional and have been found 1o have a significant nexus hut would be non-
jurisdictional under the draft final rule due to distance limitations and lack of the option  use shallow

. i . pm—" e e —
subsurface flow connections for case-specific significant nexus determinations.

This "~ a2xample was not coordinated with EPA,






da,

EXAMPLE #6 LY
POA JD Appeals W

64.767167°N, -147.362108°W
See map entitled, “Recent JD Appeals Vicinity Map.”

Wetlands currently jurisdictional as adjacent to Channels B {Tin Cup and Gower) and C {HC Contractors
and Universal welding); perennia| relatively permanent waters (ditches that are considered a tributary
under current guidance and would also not be excluded under the draft final rule), with the

characteristics to meet the definition of tributary under the draft final rule.

Subject wetlands total over 500 acres in size. \ \
————

Associated with SP actions for the projects {e.g., POA-2010 - multiple 1D @ tions.

These wetlands are approximately 7,000°-12,000' frg WM of C els Band C.
Under the draft final rule, these wetlands wou! nsid

er the&@ond 1,500
from the OHWM of Channels B and C.
Under the draft final rule, these wetIan@not be cqegdered under ec:ﬁc significant
nexus determination as they are bey% ' from M of Ch and C.

Therefore, under the draft fina t se curle dtctu% s would be non-jurisdictional.
These wetlands were p separa uests and as ted permit actions; all three JDs
were appealed and relate fawsui orthwe cording to the court decision the Corps
was not successful in demonstratin he wetlgn part of the same wetland complex and

adjacent to a tributary; we inste at the wetlands were jurisdictional via shallow
subsurface flow cannectio were independently adjacent to the Channels

If the draft final uI
specific signif: oatio® these wetlands would be found jurisdictional as they have been

5 under current guidance.

determined to hie a mgmﬁcant n

We have many other examples to provide in Alaska demonstrating that the 4,000’ distance would result

in the loss of cu ly jurisc ¢ s 1 ihallow subs v

+ - Y - ' *
wetlands connected via confined surface flow. With Alaska alone having more wetlands than the entire
contiguous lower 48 states, this could result in a significant loss of jurisdictionaf wetlands.

This JD example was not coordinated with EPA.






EXAMPLE #7

Adjacent Wetlands Compensatory Mitigation Bank Near Klondike Cemetery, Strathcona, MN

48.588557°N, -96.068048°W

See maps entitled, “Klondike Cemetery, MN HUC 12 v1,” “Klondike Cemetery, MN HUC 12 v2,” and
related maps entitled, “MN Adjacent Wetlands” and “Adjacent Wetlands to South Branch of Two
Rivers.”

Wetlands currently jurisdictional as adjacent to intermittent relatively permanent roadside dltches
which contribute flow to the South Branch af Two Rivers, a perennial relatively permanent water, with
the characteristics to meet the definition of tributary under the draft finai rule. *

Subject wetlands are approximately 500 acres in size. Q
These adjacent wetlands are part of an approved wetla ersatory mrtlga ank (MVP-2008-"
1048).
These wetlands are directly abutting intermitten@ltches appro 5,700 from
the OHWM of the South Branch of Two River

Al
Under the draft final rule, the intermitt de ditche@ld be exc @der {b)(3}(B) as they
drain @ municipal road and they are in Xtributary.

Under the draft final rule, thes ds woul consid
from the OHWM of the §

Under the draft final rule, these wetla
nexus determination as they are b 4,000’ fred WM of the South Branch of Two Rivers.

Therefore, under the draft f@

If the draft final rule proﬁd for th% .
significant nexusglet ati

ion could‘
This may have sefWgus implicatioMe efficacy and validity of the existing compensatory mitigation
bank. [tis unclear what the loss of jurisdiction over these compensatory mitigation bank wetlands
means for existing authorized credits us mpact losses to wetlands for authorized

It is also uncls 35 E ¥
wetlands means for future credit sales at the bapk. This would require a reconsideration and potential

modification of the compensatory mitigation banking instrument.

risdictional wetlands would be non-jurisdictional.

ed surface flow connections then a case-specific

ied to determine jurisdiction.

In reviewing the initial map provided by EPA it was clear that they had not removed the 4,000 buffer
around the excluded ditches under the draft final rule. Once that was communicated to EPA they
corrected the map, which shows that the entire | € 12 does not include any jurisdictional waters or
4,000" buffers. Another issue that was pointed outtc ‘A, but which was not addressed, was that the






From: Jensen. Stacev M HQO2

To: {aiser, Ru
Cc; v ssnnrer & HOO2
Sulject: RE: Klandike Cemetery HUC 12 {UNCLASSIFIED)
Date: Wednesday, Apl 15, 2015 2:16:00 PM
Attachments: Klondike Cometery, MN HUC 12.jpg’

MN; 48.5888557, -06.068048 HUC 12.ipg

Classification: UNCLASSIFIED
Caveats: NONE

Pete,

The ditches are intermittent roadside ditches maintained by the munidipalities, and as su hould
not be included in the mapping of the 4,000' buffer for (2)(8) waters since they wwld he
under the draft final rule languabe as they would not be consideyed tributanies. The ng ibfary to

which this wetland drains is the South Branch of Two Rivers, w is approximaifly es away from
the welfand via intermittent roadside ditches. 1 also want to at this sce Ormmon
throughout MN where there are many roadside ditch na

Another question I had about this one, and all of y " maps, isa UC boun

assuming by drawing that boundary you are eq --12 undary

example in particular illustrates why that is not a 1oile, gsp phy areas,
like MN, and in the Arid West. To where s the HU drainin POE m 0 the nearest
(2){1)-(a)(3) water, which is not present i :n In fact, the t(a)(1 ter to which
the wetlands on the map drain appears t Bronson ding to the lines, which is 25
miles ta the west from the site, makl E much n what ed In the HUC-12.

I've attached some maps de| Hng and th to the waeer, Let me know if you
want to discuss, Thank you!

Best wishes,

Stacey % @

HQUSACE Regulatory Pr Manam@ Q
441 G Street NW 0
Washington, DC 20314-1000 \

Phone {202) 761-5856 O @

Sent: Wed
To: Kaiser,
Cc: Jensen, S M HQOD2

Subject: [EXTERNAL] Klondike Cemetery HUC 12

Attached 1ge,
I of t
wremer t

Peter Stokely
EPA Office of Gl Enforcement

1200 Pennsylvania Ave, NW



























EXAMPLE H#9

Adiacent Wetlands, Wing River, MN

46.4231821°N, -95.065699°W
See map entitled, “County Ditch No. 3-Leaf River, MN HUC 12.”

Wetlands currently jurisdictional as adjacent to Wing River; perennial relatively permanent waters, with
the characteristics to meet the definition of tributary under the draft final rule. Tributary to Leaf River.

Subject wetlands are approximately 16 acres in size. Note that there are several other wetlands of equal
or greater size beyond the subject wetiands in the area.

Associated with RGP action {(MVP-2013-1426 and MVP-2013-997). Q\ s
These wetlands are approximately 5,000’ from the OHW g River,

Under the draft final rule, these wetlands wouid no Pnsi®ered adj as they ar@ond 1,500°

from the OHWM of Wing River. @
Under the draft final rule, these wetlands would e consiyed nder a m%l ic significant

nexus dete  nation as they are beyon& rom the Mo ng

Therefore, under the draft final ruie urrent&] lonalwetl d ould be non-jurisdictional.
ject

Note that the wetlands prese are beyon ould also be non-jurisdictional.

The acreage totals app % /S acres
in reviewing the maps proviled by £ ° wdent th es need to occur in order to make the

‘he draft final rule. EPA has notdrawn the
en to simplify the data by only depicting the HUC

map an accurate depiction of p
single point of entry water: ary but
12. The map NHD layer alfg inclydes relict
4,000° buffer around them. ddltam HLA Pgted that they only “cleaned” or edited the NHD layer
data around the JO e site Icﬁ@ aphosed to throughout the HUC 12, which gives a false
sense of impgfhsi almosgthe eNgire HUC 12 would be included within the 4,000” buffer.
However, muciigf the bufferanedited portion of the HUC 12 are surrounding non-jurisdictional
ditch features under the draft final rule. Therefore, a much larger portion of the HUC 12 would not be
included in the 4,000 buffer if correctly and acct  tely drawn.







EXAMPLE #10

Headwater Adjacent Wetlands, English Creek, FL

28.018817°N, -82.053704*W
See map entitied, "Engiish Creek, FL HUC 12."

Headwater wetlands currently jurisdictional as adjacent to English Creek; perennial refatively permanent
water, with the characteristics to meet the definition of tributary under the draft final rule.

Subject wetlands total approximately 50 acres in size,

Associated with an NWP action (SAJ-2011-621). \A

These wetlands range from approximately 4,500°-10,000" frongthe OHWM owek.

Under the draft final rule, these wetlands would not be M adjacent are beyond 1,500
from the OHWM of English Creek. @

/ Under the draft final rule, these wetlands woul nsider: a casm@ ;gni ficamt

nexus determination as they are beyond 4,000’ fro e OH of Pnglish Cee

Therefore, under the draft final rule th @»tiy juris@'\al wetlan \be non-jurisdictional.
Note that the wetlands present t yond @t wetlan d also be non-jurisdictional,
The additional acreage totals s@ acres, ©

In reviewing the maps p% by EPA, it eWgent that ral c;anges need to gccur in order to
is

e wetlapdsN\EPR concludes that the location of the ID site
ere i 4 000 foot buffer.” However, EPA then

accurately depict the jur 1onai st
is the "only part of the watershed

admits that they did not "di edit the a layer anywhere else in the HUC 12. Much of
the area where the 4,000/ @are draw map surround roadside ditches which would be
excluded under the dragfinalTule. M t%eastem portion of the HUC 12 should not have the
buffer shading. ina & EPA agti Xt e HUC 12 for simplification purposes as the “watershed”
as opposed ICQQPOW entry\yatershed that is used in the draft final rule.






From: lokely, Peter

To: Kaiser, Ryssgll

Ce: acey T

Subject: LA erivAL] Engusn wreek, FL
Dale: - Monday, April 13, 2015 4:53:43 PM

Attached is a WOUS analysls of English Creek HUC 12 in Fi.. A couple of things to note, first there was
only partial GIS flocdplain mapping available from FEMA. Secondly, as with most of these analysis, the
NHD data needs to examined closely and cleaned up so that only jurisdictlonal tributaries and ditches
remain (a laborious and imprecise process). I did some cleaning of the NHD data near the 1D site, but
nowhere else. 1 deleted unconnected drainages and small ditches near the site {0 be conservative,
Interestingly, the resultine  p matches what was reported by the Comps in that the ID site is further
than 4000 feet from an Onwr, It Is also interesting to note the JD site is the only part of the
watershed where there is gap in the 4000 foot buffer (but I didn't clean up the NHD data amre

elsa).

[ should be able to complete a couple more tomorrow (this o me about rs once I
received the coordinates)

Q " @

EPA Office of Civil Enfarcement @

1200 Pennsylvania Ave, NW ®\ ®

Washington, DC 20460 o \Q

Room 4110 @ \ %

William Jefferson Clinton Gggéfal Buildl hRWIC Sc;uo
w0

Mail Code 2243A

202-564-1841 00 \o

CONFIDENTIAL: mlssh::n Ilberatwe, attorney-client, attorney work praduct or
otherwisa pri erial. e under FOIA without appropriate review, If this message
was sent to n error you are to delete it from your computer including all media storage

devices and haMgcopy outputs.













From: £

Tm 3
: Jense|

Subject: TFXTE v Creek
te: sday, April 14, 2015 11:06:04 aM

Here is another one, {Russ let me know if you need any more of these). Based on the description
regarding Non-RPW ditches 1 anly buffered NHD “streams™ for this one, but included the ditches on the
map $0 you can see them. I didnt bother with the 1500 limit from the OHWM in the floodplain because
it didn't seem refevant to adjacency in this case. I have also included a close up of the site with NWI
weltlands to give a sense how the ditches, the wetlands and the JD site connect

Peter Stokely

EPA Office of Civll Enfarcement \A

1200 Pennsylvania Ave, NW OQ

Washington, DC 20460

Room 4110 Q

William Jefferson Clinton Federal Building South uth) . \
N\

Mail Code 2243A \Q @ 6
o)

202-564- 1841 @
ative, atior] fient, attorney work product or

CONFIDENTIAL: This may co
otherwise privileged Do not rel der FQIA ut appropriate review. If this message
was sent to you in errar re instr glete it r computer including all media storage

devices and hard copy outputs










From: Stoks

Ta: Kaiser, Husseil

Ce: r poey M HQ

Subject: 1ca cAl] Big Creek, OH HUC (2
Date: Thursday, April 16, 2015 11:44:33 AM

In this case the HUC 12 may be the SPOE (in most other maps, the HUC 12 was not the SPOE and was
used only to represent adjacency measures),

Also on this one, it appears to me that some of the ditches/canals could be relocated tributaries and
would remain jurisdiction, additional analysis is required. And agaln, additional surface water
connections are likely present.

N

£PA Qffice of Civil Enfarcement
1200 Pennsylvania Ave, NW Q eg @
.
washington, DC 20460 A
g ) QD
Room 4110 @ 6\

William Jeffersen Clintan Federal m@m (WJC@@ Q
Mail Code 2243A Q . \\', %Q

202-564-1841 % . 6\

ntain g&‘ , attomey-dient, attorney work product or

CONFIDENTIAL: This transmissi
otherwise privileged materj
was sent to you in error
devices and hard copy ¢

without appropriate review. If this message
from your computer including all media storage


















Feom! Stokely, P

To: Kaiser, Bu

cc: Jengen, § 02

Sut (EXTERNA ah 3
Date: Tuesday, April 14, 2015 4:10:30 PM

This area in GA has very little NHD mapped drainage, hernce the site is cutside alt the adjacency
measures based on NHD. I don't know however if there are unmapped ditches and smal! tributaries
that may link the site to Chickasawhatchee Creek,

There are two more sites, I should be abie to get to those tomorrow.

Pete & :
Peter Stokely @2 6
EPA Office of Civil Enforcement 0

1200 Pernsylvania Ave, NW \@ %\
D 2%

Washington, DC 20460

2
@? (&{,\.

William Jefferson Ciint% uitding @ JC South

Mail Code 2243A @ ¢
L)

202-564-1841 0 \\'O

CONFIDENTIAL: Thi nsmission %eliberative, attorney-client, attorney work product or
otherwise privi!e rial, Do Mo &e er FOIA without approprate review., If this message
i

was sent to i I you are ins to delete it from your computer induding all media storage
devices an cony outputSV






EXAMPLE 814
S TacentV o lar T, T T T T oeek, WA

48.929721°N, -122.635156°W

See map entitled, “Dakota Creek HUC 12.”

wetlands currently jurisdictional as adjacent to California Creek; perennial relatively permanent water,
with the characteristics to meet the definition of tributary under the draft final rule.

Subject wetlands are approximately 18 acres in size. Note that there are several other wetlands of egual

or greater size beyond the subject wetlands in the area.
Associated with an NWP action (NWS-2007-344). \
These wetlands are approximately 6,000” from the OHWM ifornia Cre
These wetlands currently have a conflned_surface C i Califor via an emeral nan-
relatively permanent water non-jurisdictional di
Under the draft final rule, these wetlands would nSyde conm@‘nacenta&w ! beyond 1,500
from the OHWM of California Creek,
Under the draft final rule, these wetl ou!d not ered un se -specific significant
nexus determination as they are 0 HW nia Creek

JUI’ISdICtIOﬂ tlands would be non-jurisdictional.

Therefare, under the dr% these
If the draft final rule provid® for the

specific significant nexus determi

Note that the wetiands prefent
The additional acreage tota

In reviewing th ided by@ ar that v2 is the mare accurate map regarding
jurisdictional €a erthe le. The map vl assumes the ditches are jurisdictional, but the
JD campleted by&e district state at the ditches connected to the subject wetlands were non-
jurisdictional ephemeral {non-relatively permanent) ditches. In addition, mast of the ditches
surrounding the JD site are intermittent roadside ditches which wouid also be excluded. The Tare, vl
shoutld be disregarded and v2 should be viewed as the more accurate portrayal. However, t e
issues which must be amended in a new version to accurately depict the status of jurisdiction. The map
NHD tayer also includes relict segments of streams which should be removed with no 4,000" buffer
around them. In addition, EPA only “cleaned” ar edited the NHD layer data around the JD example site
location as opposed to throughout the HUC 12, which gives a false sense of impression that almost the
entire HUC 12 would be included within the 4,000° buffer. However, there are buffers in the unedited
portion of the HUC 12 that are surrounding non-jurisdictional ditch features under the draft final rule.



m; ‘eter

To: 1s5eil

Ce: sonwen, stacey M HOOZ

Subject: [EXTERNAL} Dakota Creek WA HUC 12
Date: Thursday, Aprit 16, 2015 2:07:49 PM

For this one [ have included two versions, vi assumes all HND features are jurisdictional and v2
excludes ditches/canals from the analysis. It can be seen there is a small decrease in coverage with the

ditthes excluded, but the JD site is covered by both analysis.

Peter Stokely

EPA Office of Civil Enforcement \A
1200 Pennsylvania Ave, NW Q
Washington, DC. 20460 @ O

Room 4110 @
William Jefferson Clinton Federal Building So Q\A

Mail Code 2243A ’\\,
202-564-1841 Q%

CONFIDENTIAL: This trans y con atlve, @11‘ attorney work product or
otherwise privileged not rel FOIA witho rc:-pnate review. If this message
was sent to you in re mstr elete it fr our complter induding all media storage

N \\0
&O 6\9
O
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From: Jensen, Stacey M HQO2

Sent: Thursday, April 16, 2015 10:46 AM

T ‘Kaiger, Russell; Stokely,  or
ject: ..—. Last One (UNCLASSIFIED)

Classification: UNCLASSIFIED
Caveats: NONE

Fete,

Here is one of our adjacent wetland determinations in the 18@-year floodplain of the
Mississippi River but beyond 4,80@° from the nearest TNW. The determination was made on all
the wetlands located in the surrounding area of the lat/long ¢go inates. MNpte that NHD

includes several flow lines of "tributaries™ in the area that do not congegt¥o the
Mississippi but whose indicators disperse prior to the "tributary” reactn\x Mississippi.

There are many surface teatures in the area that may demonstrate parti teristics of a

tributary but do not consistently present the indicator§ and do ngff d tly, or indirectly,
contribute flow to the Mississippi but rather turn i eetflow gr end in wetlands.

These wetlands were determined to be adjacent to SSlSSlppi RiVE

Lat/long: 37.298869, -89,482414,
Since these wetlands are also located in an a cultur@a, whi.: very common along

these major river systems like the Missi i River ese we cannot be considered
adjacent to the Mississippil under the final language %‘ ing the farming
activities, would they then be cons under ¥ If s e these wetlands are
rond 4, 698 from the TNW thESE o lon jur1sd i under the draft final
8. Or are wetlands that ca cons :@‘ the draft final rule
evaluated under significan rdl dlstan t part is unclear in the draft
final rule language and tffi 1e al strates thes€onsequences of that decision.

Thank you! Q

Best wishes,

Stacey 0
HQUSACE Regulatory Program @ Q

441 G Street Nw
Washington, DC 28314
Phone (202) 761-5

----- Original Message-----

From: Kaiser, Russell [ma Jssellie ~, gov]
t: T o
To: Jen icey M HQBZ er

Subject: [EXTERNAL] RE: bLast One (UNCLASSIFIED)

I can't remember but are we doing one to look at broad floodplains such as those along the
Missouri River. If not, that might be a good one - thoughts?

Russell L. Kaiser
ief, Wetlands & Aquatic Resources Regulatory Branch
21 Constitution Ave., N.W.

Room 7217M West Bldg,



from:

To:

Ceo: b 8

Subject: L1 Shough IL HUC 12
Date: Thurstay, April 16, 2015 6:20:33 PM

This was complicated to make, I digitized the flood zone from viewing a FEMA map (not digital GIS
data), 1 had to create an OHWM along the Mississippt because NHD drew the bluefine right down the
middie. The OHWM is only a guess on my part. There were many “streams” , probably with OHWM's,
and ditches in the floodplain/flood zone. T wasn't sure which streams with OHWM’s on the floodpiain to
buffer with the 1500 measure, so I buiferad all the NHD “stream/river designations and my own river
OHWM estimate. It would take additional effort to map all the “streams” to datermine which anes dont
connect to the TNW. [ didnt buffer the NHD canal/ditches.

Here is the write up from Stacey that describes the in the field gomplexity of the site \ rn out
by the complexity and difficulty of making the map.

Here is one of our adjacent wetland determinatio
but beyend 4,000' from the nearest TNW, The
the sutTounding area of the latflong coordinates.
"tributaries” fn the area that do not connect {g the

“tributary” reaching the Mississlppl. There
partiat characteristics of a tributary butk istently nt the indica do not directly, or
indirectly, contribute flow to the Mis rather heet flow, nd in wetlands.

These wetlands were determined é erit t 55|ppl Ri@

; ral area wh very common along these major
ands be considered adjacent to the
regardi ing acthvities, would they then be
nd 4,000' from the TNW these would no

nal rule tiands that cannot be considered adjacent
det ag% _Js regardiess of distance? That part is unclear

Since these wetlands a ted in a
river systems like the M i Rlver, |
Mississippi under the draft Tinat rule
considered under (2)(8)? If so, sin
fonger be jurisdictional under th
under the draft final rule

in the draft iina! rule Jang v ulustrates the consequences of that dedsion.

I will nat be @e any more rml next ‘eek, I have dentist appaintment in the AM then [
am heading e orent nwith my  » son in the afternoon.

Peter Stokely
EPA Office of Civit Enforcement
1200 Pennsylvania Ave, NW

Washington, DC 20460






CWA “Watery of the U.S.” Implementation Concerns
b ~SACE
24 Apni
. erarching Concerns:

1. Rule text contains non-equivalent requirements for signiticant nexus determinations
2. Arbitrary limits for case-specific significant nexus determinations not rooted in science

3. Arbitrary limits within definition of “neighboring” not rooted in science and beyond
reasonable reach of defining adjacency by rule

4. Lack of definitions for multitude of terms used within rule text (e.g. similafly situated, “a
water”, prairie pothole, western vernal pool, Delmarva & Carolina Bay Texas

coastal prairie wetland, ditch, roadside ditch, etc.)

. Grandfathering provisions lacking granulari

¢. Preamble does not reflect Corps techny er;ence and ise, nor @n accurately
reflect the Corps understanding of the @ p%

'J\

Specifics:

s Need implementation cla on w erbody ore than one category
which category to use es one the list in order (TINW,
then interstate wate tc ) st category that applies? With
exclusions ap veraII.

» (a)(1) - Tradi avigabl

o District xy bec d to lden ether there is an “upper timit” to the

s take % veral months, similar to a Section 10

o Districts a list of TNWs, as they do with the Section 106
watc%
rawm t of entry (SPOE)} watersheds to the TNW may be a
chall out such lists and limits identified.
* Needt entation clarifications on how to identify and make

determinations for TNW designation. Rapanos guidance included an
Appendix for TNWs.
e "5} —Tri ies
< Need a definition or further discussion on “bed and banks"” to implement in the
field and identify a tributary. Some areas, especially in the arid west. may have
very wide tributaries with shallow “banks™ or very gradually sioped “banks.” Do
these still constitute “bed and banks” as to the intent in the rule? The preamble
only discusses that the slope may vary. Needs further clarification to implenent.



[l

The specific indicators used in the OHWM manual and the term “active channel”
need to be related back to the OHWNM definition in the rule.

Need implen  itation clarification and/or definiti.  to distinguish between
excluded erosional features and ephemeral tributaries.

What constitutes a “break™ in a tributary? 1s there nead 1o distinguish a tributary
upstream of a break but not downstream ot a break? The Corps OHWM manuals
state that you need to tind the tributary both up and downstream of the break.
How does a regulator or the public know if the two sections of a mbutary are part
of the same tributary when there is a break separating sections? How does a
regulator or the public know they are connected? How far can a break go; any
distance limitation? Ephemeral tributaries out west mav hit an alluvial plain and
tan out; are these considered “breaks” or do these result in isolation of the
streams?

section.

o

O

-~

B

(a)6) — All waters, including wetlands, ponds, lakes, oxbows, impo A and simil
water features, adjacent to a water identified in sgbparagraphs gh{5) of ths

Need a definition of “water.” It ma to disting hat constitutes a
non-wetland adjacent water wit ition ofgypater.” A log depressional
area on a farm field that pondghwkr after a rai mor ten ould that be
considered a non-wetland a ngWater? %3? Reaciy ¥y comments
on this toptc. Should there be Wgf€quire wetlangd eters, hydrology,

permanence of water, d on? A “delinea

@ manu % on-wetland waters?
New definition ot a include vision t @rs subject to
established norma 1ng. silvi ¥and ranzéactivities are not adjacent.
LQ It in Iy M NeeKload in for thase districts in
: !

h activities which are currently
se-specific significant nexus

Aties currently would be considered
ysis; however, such wetland under the
adjacent and instead would require a case-
determination.
. Minnesota has 10.6 millicn acres of wetlands;
&SO% of 54 million acres are farmland and an additional ~7%
. , . A
0 re foresg and of which a large portion is managed in silviculture.
The 3 definition may exclude a large amount of those 10.6 million
acres oWfetlands as adjacent, and would instead require a case-specific
significant nexus determination.
Neighboring:
= TI b eference tothe Vv floodplair ltov 1  in
the field. [s the “list” ot tloodplains to use in the preamble considered a
“hard preference” or a “"soft preference™ list? In any order? landowmers
may want a different version to be uscd; need implementation clari fication
on which floodplain and which order to use in adjacency determinatic -

adjace 1
d @
. ' csta‘e



determine distance. \
e (a}(7)and (a}(8) - Case-Specitic Signiticant Nexus Determmanons

]

o}

>

» FEMA redraws their ..oodplains often; which version do we use? Levee
Improvement Districts apply for floodplain modifications trequently;
almost monthly in some districts.

= Other options tor the 100-year floodplain do not match the FEMA
floodplain; they serve different purposes. The NRCS soil maps suggested
for use do not match the risk assessment that is used by FEMA. HEC-
RAS is based on hydrology net flood risk.

* Can vertical and elevation changes be used in determining distance?
Deeply incised tributanies with waters on a bluff: would these be
considered adjacent?

»  How is the distance measured? Remotely via aerial photography? Can't
do the distance measurement in the field as it would take intc account the
elevation protile. Need implementation tools/resources c&w o

How do we identify a prairie pothole, w
wetland, Carolina’Delmarva bays, o

these waters or at least a defimitic 1on charactensucs, etc
Single point of entry watershe ' ﬁl‘ here are no
readily available maps or togfs, 2 :a ydo NOT
delineate SPOE. It necds o0 : 3 ciallv
challengmg in the arid wes wi ‘ %& of flat

a potentially use in future

Need a mapping t
determinations, _ t1 e with development,
climate, etc. ) ed if trving to use the same
SPOE 1
Need ] ttuated” waters. How close do they
need to oW rna which type of functions do they need 1o
similarly provid
Need guidanc of the “similarly situated” waters in a SPOE
in order etermmatlon This may be challenging to do
remotel
Must ide tl@:ers simifarly situated in a SPOE using remote tools,
&enal pho aps. This may not be accurate as to the actual waters
O and tvpe 10 be used in significant nexus determination. May
beas or legal or appeal challenges.

istance limit used in (a}(8) may modify state assumed waters in Michigan and
New Jersey. Applicahle Districts will need to work this out with the states.
Need gu' ' nce on a, | opriate procedural steps for (a}7) and (a)(8) waters, as
procedures differ between them.
* In (a)(7) the “similarly situated™ waters are already identified then the
SPOE is identifred then the significant nexus determination is completed.
* In{a)(8) the SPOE is drawn first, then “similarly situated™ waters are
identified and then the significant nexus determination is comnpleted.



D

Exclusions —

s}

* If{a)6) waters cannot be aygregared with (a)(7) or (a}(8) waters when
doing a sig nexus det  nat \, it is logical that: t all the (a)X6) waters
in the SPOE must be identified in order to “subtract” them out.

» How can these be identified and upon what technical or scientific
hasis can these waters be “ignored” when conductiny the sig nexus
analvsis? By what process that is repeatable?

Significant Nexus —

* Need specific guidance on significant nexus determination.

»  Must clarity that those functions need to be tied to the (a)(1) through
{a)(3) waters.

= Only one of those functions” Needs to be clear that needs to be more than
speculative or unsubstantial.

e [xclusive list; what if other functions are performed: cannotyse in
significant nexus determination? \

= Courts have made clear that qualitative evidence supg adignificant
nexus determination is all that 15 rdguired. The % of significant

[}

nexus is not a scientific ons an ch should # made intc a metric.

'@etermina 2 In the
%se waier{@y part of the
iAtions , but would we

need to do so for all of thesg e / “ould we need to
include in the determ mocumm@n or map tl-@ re, such as a gully or

swale?

Only approved @be U ut@ke TOT-] 'Qonal determinations. There
may be an i @n appre x eque 't%vmcrs understand that these
fcaturt%]@!ded for &s time in%specially refated to ditches and

Do we need to map the exclud
determination do we need ¢
approved JD? We do so with

2
Lan
(1]
Wi
;.

storm¥§ anagem es.
May be allenge inguish b@ a ditch and a tributary. Need a
definition or clari Lon on agdi

What is a roa itch? H 10 the road does it need to be? Does it need

ge to 4 ditch that 15 a relocated tributary or excavated in

a wnighary. How ‘a&& history does a regulator need to go? If it can’t be
d Nied defify] bears the burden of proot? The landowner or the
1

7 Negd to de a set of tools/resources that the field can use to wnake
the determiin%f the history of a ditch.
WNeed to distinguish between perennial, intermittent, and ephemeral flow regimes
for ditches, _
Need guidance on what pe “flow” is; v ; £ Iv
present or that the water is flowing perennially? What about ditches that
temporanly “pond” or “pool™?
Does the ditch exclusion extend to the banks of the ditch or does it extend only to
the OHWM? What about wetlands that may be adjacent or within the ditch? Are
these excluded with the ditches or if they meet the terms ot adjacency (to a



tribut: | tor example) could they could be jurisdictional? Need guidance on
wetlands within and adjacent 1o excluded ditches.

a  May be challenging to determine whether some depressions were incidental to
construction or mintng in the past. Without the “abandonment” provision, these
are excluded in perpetuity, and it may be a challenge for the PM to determine the
historical use or creation.

= What if the depressions develop wetiand characteristics or there are fringe

wetlands? Are these included in the “water-filled depressions™ or are wetlands

separate? Could they be considered an adjacent water if they meet the definition
or are they excluded alony with the open water depression?

“Lawfully constructed™ for erassed waterways may be challenging to implement;

does this mean they need a CW.A permit or can it be funded by NRCS? Mveeds

clarification.
o If we have a definition of “water” a puddle may not be necessﬁe excluded
. d

list. If we do not have a definition of “water” it may be diffi tinguish a
“puddle” from some non-wetland waters§We received Worhiments on this.
Other charactenstics?

o Is tiling included in the “dray ramag @5 7 Need
guidance and clarification o fing; § of ti xciuded under
m of the channel?

this excluston? Tiling 1
ining whegher stormw tro] features were

May be challenging 1
me ar @ umtedb | data and if not

[

L

constructed in Wo
permztted or pa

o Does the excl iciudeya wat ment features or do they need
to be pagt o roved untyr’st@. Or simply designed {o meet the
TequIT the C Y the waste trewfrient system exclusion? May be

difficult alleng cant’s ent that it is constructed for the purpose
of stormwater m@m. v all waters/wetlands may serve that
purpose. \
s Documentation 0 \
o New JD T
o ’*Jo c din®%ion re tv\. een agencies.

o) man\*p > ID process that will require additional
entan and d he sources of appeal and legal challenges -
For a& waters: identifying for the first time adjacent non-wetland
waters, identifying floodplain, identifying distance, etc.
For case-specific waters: identitving SPOE, identifying “subcategory’ of
water. identif 1 s y situated waters, i’ ifyi~s ificant  us,
c
e  Grandfathening -
< How is the field going to transition into the new rule from current practice? Many
considerations regarding existing permits, existing JDs, JD requests received
during 60-day period between publication and effective date, enforcement actions,
modifications to permits, etc.
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ATTENTION OF
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MEMORANDUM FOR Assistant Secretary of the Army for Civil Works t./[;g ¢ 15
. ' /
THRU Commanding General and Chief of Engineers, US Army Corps of Erfgineers

SUBJECT: Economic Analysis and Technical Support Document Concerning the Draft Final
Rule on Definition of “Waters of the United States” !

neels technical
umant produced by the

e on-goin ﬂnal on the

1. Tam forwarding the attached memorandum summarig
review of the Economic Analysis and Technical Su
Environmental Protection Agency (EPA), to sup
definition of the “waters of the United States”

) un ean Wal t (CWA). The
Corps received these final draft versions for the timen st ty . These
documents were reviewed at my request byne of the Co genced experts in

applying Section 404 of the Clean Wa mclud1 gal, re , and scientific experts
in the Corps Headquarters, Enginee; a& opme; 1, and the Institute for
Water Resources.

%ﬁh documents are flawed in

been selectively applied out of context, and
e Corps’ judgment, the documents contain
onnection to the data provided, misapplied data,

2. The Corps of Engineers%ncal revi
multiple respects. The collect¥e vie
Chief in the attached memorand
and deserving of your attenti

indicate that the Corps data pg}d to

mixes tcumnology and di a E’@

!
d
numerous mappropuEt ptio

analytical deficien
a justifiable basis in Mg analysis foMiiany of the documents® conclugions, The Corps would be
happy to undertake a comprehensive review with the EPA to help improve these supporting
documents, which we recognize are critical to the rule-making,

3. With respect to these two documents, the Corps provided the EPA with raw data on the
overallm of jurisdictional determinations (JDs) made by * € ps °

within the span of control of the Corps® regulatory program (i.c., Section 4u4 ot the Clean Water
Act), and provided similar raw data for the Technical Support Documcnt. Howeyver, the Corps
hed no role in selecting or analyzing the data that EPA used in drafting either document. Asa
result, the documents can only be characterized as having been developed by the EPA, and
should not identify the Corps as an author, co-author or substantive contributor. To the extent
that the term “agencies” includes the Corps of Engineers, any such reference should be removed.
Finally, the Corps of Engineers logo should be removed from these two documents, To either

Prhdm@m | Papar




























-~view Comments on Economic Analysi: ' the EPA-Army Cleon Water Rule (April 27, 2015}

Paul Scodari, CEIWR-GW
May 11, 2015

The comments presented below are limited to the 2015 report estimation of CWA Section 404 permit
application costs and compensatory mitigation benefits, and how these calculations changed from the
2014 report that was reteased for public comment. The comments are organized in two parts that
address: 1} major revisions from the 2014 report, and 2) what did not significantly change from the 2014
report.

Major Revisions from 2014 Report

1. Revised estimate of increase in jurisdictional determinations.
The 2015 report calculates that the rule will result in a 465% overall jgo sitive
jurisdictional determinations, while the 2014 report se as 2.7%. The difference
is due to different jurisdictional determination d sed to produce the astimates—the 2015
report used a dataset cormesponding to fiscal 2013-20 ife the 2 @port used a dataset
correspond to fiscal years 2009-2010. Use 0 201% he 2 ort purports to respond
to public comments expressing concem the 2009-2 ata

set ed a period of significant

economic distress, and thus a relativ evel of ion %@ing.
2. Revised estimates of increase@on 4 \llts, ihpact acreage, increase in total

impact acreage, and incr% tal pe& plication .
These changes are driven by the r esti t@l%’eased jurisdictional determinations (4.65%)
as well as a different perm i revised estimate are applied. The 2014 report
based this analysis on the fYgal jumber average impact acreage for) permits issued in
F¥Y2010, while the 2015§mrt reii it data from FY2009-2014. Specifically, the 2015 report
used the highest rmits and general permits issued in any one year over this

f indivi
five year period, Mdd average i& acreage for permits issued in FY2013 (it is not clear why year
2013 was chosen to calculate average impact acreage for permits}.

The result of these revisions was to change the estimates of total additional individual and general
permits and total additional impact acreage for those permits. For individual permits, the estimated
number of added permits increased from 7510 217, but tt 2 e in icre= =" " from

10 5,94, resulting in a net increase in added impacts due to the rule from 960 to 1290 acres. For
general permits, the estimated number of added permits and average impact acreage both roughly
doubled, resulting in an increase in added impacts due to the ruie from 372 to 1200 acres.

These revisions, when combined with the unit cost estimates and cost formulas for permit
application {which did not change from 2014 report), result in an increase in estimated total annuail



permit application costs. From the 2014 report to the 2015 report, the “high” estimate for annual
permitting costs increased from $52.9 mil” 1 to $80.3 milion.

3. Representation of USACE views

For the 2014 report, USACE made a point of telling EPA to delineate which sections of the analysis
USACE did and did not contribute to, and to characterize the entire report as an EPA analysis. In the
201S report, by contrast, EPA seems to go out of its way to link report responsibility to USACE. While it is
true that USACE cannot run from this rulemaking or this report, some of things in the report that seem
overblown might be addressed at the margin. One example is the strange report title. Other examples
involve assertions in the narrative about what the “agencies believe.” For example, the last sentence of
the second full paragraph on page 6 state, "For these and similar reasons, the agencies believe that
positive jurisdictional determinations under the final rule will be less than assumeq for the purpose of
this economic analysis.” These statements should be Jdentified, reviewed, an%ed as deemed

necessary to accurately reflect USACE views. Q
What Did Not Significantly Change from 2014 Repo $ O
1. Section 404 dominates estimated rule cost% efits %e . l@

i Qr Secti “ drive the estimates of
ion 404 compliance costs {sum
I®costs, and estimated Section 404

report did not include estimates of
m; revised estimates apparently were

2. Proportionality of estimated Seﬁ be\'@ costs

In both the 2014 and 2015 repgstirg ion 404 benefits, which are based on compensatory
mitigation for permitted i , Ou ated Section 404 compliance costs. This is because unit
{mitigation) beneﬁﬂ&‘:t n LN compliance) costs for a "typical” Section 404 permit, where
both are based on un pact acrea@w” 50 even though the 2015 report significantly increased
estimated positive jurisdictional determinations and permitted impacts, this did not (could not) change
the overall relationship between estimated benefits and costs for Section 404, and thus for the rule as a
whole,

3. Sectlon 404 ber its analy

USACE has always recognized that the Section 404 benefits analysis is meaningless. However, agencies
are required by Administrative policy to develop benefits estimates for rulemakings whenever possible.
The OMB representative for this rulemaking encouraged and appears comfortable with the benefits
transfer approach applied for Section 404 benefits analysis, and from the beginning EPA was intent on
including a benefits analysis that would show that rule benefits outweigh costs (even though the CWA



does not require such a showing). There is nothing more to say or do relating to this benefits analysis,
however. ACE is just ~1ing to have to live with it and leave on:~ ity for defending it to EPA a1 *
OMB.



