JAMES M, INHOFE, OKLAHOMA, CHAIRMAN

Nnited States Denate

COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS
WASHINGTON, DC 205106175

JACKSON, MA,
A POIRIER, DEMOK

February 26, 2016

Rhea Suh

President

Natural Resources Defense Council
40 West 20th Street

New York, NY 10011

Dear Ms. Suh:

The Senate Committee on Environment and Public Works (EPW) is conducting oversight
of the U.S. Environmental Protection Agency’s (EPA) “Waters of the United States” (WOTUS)
rulemaking under the Clean Water Act. This controversial rule, which is based on questionable
legal and scientific rationales, would give EPA sweeping authority to regulate virtually all waters
and wet areas of the country. EPA engaged in an aggressive public relations campaign,
including on the internet and various social media platforms, to generate support for the rule,
raising questions whether these tactics violated federal laws against grassroots lobbying and
covert propaganda.' The rule is currently stayed from going into effect pending judicial review
by the federal courts.

In April 2015, I requested an opinion from the Government Accountability Office (GAO)
on whether EPA’s public relations activities violated the law, including annual Congressional
appropriations law restrictions against use of federal funds for grassroots lobbying. GAO issued
its legal decision on December 14, 2015, finding EPA had violated appropriations law
restrictions against grassroots lobbying and covert propaganda. GAO also determined that these
activities violated the Antideficiency Act.

In one of the violations, GAO determined that EPA had engaged in illegal covert
propaganda with an online message sent through the Thunderclap social media platform urging
the public to support the WOTUS rule.3 According to the Thunderclap site, the Natural

'See, P.L. 113-235, div. E, § 715 and div. F, § 401.

231 US.C. § 1341.

* If 500 or more people signed up to participate in the EPA Thunderclap by 2 pm on September 29, 2014,
participants would simultaneously receive the following message and have it automatically transmitted to their
followers and friends through their social media networks: “Clean Water is important to me. 1 want EPA to protect
it for my health, my family, and my community. www.epa.gov/USwaters.” Almost 1,000 people signed up to
participate in the EPA Thunderclap, which reached as many as 1.8 million people through various forms of social
media. See, https://www.thunderclap.it/projects/16052-i-choose-clean-water?locale=en.

*RINTED ON RECYCLED PAPER
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Resources Defense Council (NRDC) signed up to be one of the supporters of the EPA
Thunderclap, resulting in more than 142,000 people receiving the message through NRDC’s
social media accounts. GAO determined EPA’s Thunderclap message constituted covert
propaganda because EPA was not sufficiently identified as the author of the message. In other
words, recipients of the Thunderclap message would have thought the message of support for the
WOTUS rule was coming from a trusted friend or even NRDC itself (or other Thunderclap
supporter), but not from EPA, as the law required.

For the second violation involving prohibited grassroots lobbying, GAQ scrutinized an
online article written by an EPA official explaining the importance of ¢clean water to beer makers
and surfers, among others, and asking the public to express their support for the WOTUS rule on
social media." GAO found the EPA article improperly linked to webpages operated by NRDC
and another environmental activist group that encouraged the public to send emails to members
of Congress in support of the WOTUS rule at the same time Congress was considering
legislation about the rule, in violation of the ban on grassroots lobbying.” EPA’s outreach
involving the brewing industry was ot limited to this single online article. On October 2, 2014,
EPA Administrator Gina McCarthy toured a Milwaukee craft brewer that participates in the
NRDC partnership with craft brewers. NRDC publicized the Administrator’s visit on Facebook.®
McCarthy also spoke in April 2015 at the Craft Brewers Conference in Portland, Oregon.” In
recent weeks, EPA updated its online article to include a disclaimer indicating that links to third-
party websites (such as NRDC’s) are for informational purposes only and do not constitute an
endorsement by EPA. However, the NRDC brewery partnership webpage being linked to by
EPA continues to include the call to action to contact Congress.

The Antideficiency Act prohibits federal employees from spending federal funds unless
authorized by law and carries both administrative and criminal penalties for violations. For
example, employees violating the Antideficiency Act “shall be subject to appropriate
administrative discipline mcIudmg, when circumstances warrant, suspension from duty without
pay or removal from office.”® Knowing and willful violations carry a fine of up to $5,000 and
two years jail time.”

1 «Tell us why #cleanwaterules,” by Travis Loep, EPA Cur Planet, Our Home Blog, Aprit 7, 2015; available at:
hitps://blog.epa.gov/blop/201 5/04/tell-us-why-cleanwaterrules/.
*The NRDC webpage in guestion was for a partnership with several craft brewery companies established in April
2013 called “Brewers for Clean Water.” See, htip://www.nrdc.ore/water/brewers-Tor-clean-water/. Included on the
NRDC Brewers for Clean Water webpage was a call for action that allowed members of the public to send a form
email to their Senators supporting EPA. See,
hitps:/fsecure nrdconline.org/site/ Advocacy?emd=displav&page=UserAction&id=35978&s src=wotusbrewers&utm
source=wotusbrewers&utm_medium=web&uim campaign=cleanwater&_ utma=44879099.1241299754.1456166
690.1456166690, 14561666901 &  utmb=44879099.2.10.1456166690&  utme=44879099&  ufnix=-
& utmz=44879099,1456166690. 1. | utmesr=googlelutmecn=%28oreanic%%29utmemd=organiclutmctr=%28not%2
Oprovided%629& utmv=-& utmk=177008160.
: See, hitps://www.facebook.com/beerdwater/posts/653013701481530,
See,
hitp://yosemite.epa.gov/opa/admpress. nsf/8d49f7ad4bbefdef852573590040b7 [6/efiGe6fd debdd (685257 ¢2d005998h
1!'OnenBDocument.
$31U.S.C. § 1349(a).
31 U.8.C. § 1350.
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Given the links identified by GAO between EPA’s grassroots lobbying and covert
propaganda activities and NRDC’s own advocacy in favor of the WOTUS rule, | am writing to
request information to better understand what if any involvement and coordination NRDC has
had with EPA’s now discredited public relations campaign for the WOTUS rule.

Accordingly, please provide complete, unredacted copies of all communications,
electronic or otherwise, between NRDC and EPA concerning: (1) the Thunderclap sponsored by
EPA concerning the WOTUS rule that was activated on or about September 29, 2014; (2) the
EPA blog authored by Travis Loop on or about April 7, 2015, that linked to the NRDC webpage
for the Brewers for Clean Water partnership; (3) Administrator McCarthy’s tour of Lakefront
Brewery in Milwaukee, Wisc., on or about October 2, 2014; (4) Administrator McCarthy’s
attendance at the Craft Brewers Conference on or about April 15, 2015; and/or (5) the Brewers
for Clean Water partnership.

Please provide your response no later than close of business March 14, 2016. Should

your staff have any questions about this letter, please have them contact Byron Brown of the
EPW Majority Staff at (202) 224-6176.

Sincerely,

//é/

JAME M INHOFE

Chai

LL&. Senate Committee

on Environment and Public Works




