UNITED STATES SENATE
., COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS
L MAJORITY STAFF

UNITED STATES SENATE
OFFRICE OF SENATOR MAX Baucus
ENVIRONMENTAL STAFF

EPA’S FAILURE TO DECLARE
A PUBLIC HEALTH EMERGENCY
IN LIBBY, MONTANA

SEPTEMBER 2008

PREPARED FOR

CHAIRMAN BARBARA BOXER AND SENATOR MAX BAUCUS

WWW.EPW.SENATE.GOV
WWW.BAUCUS.SENATE.GOV




Table of Contents

EXECUTIVE SUMMARY .......coovmmmanmmiimnnns PP — S P SR —————— P 1
1. BACKGROUND............ P R — Y P P v 3

A, HISTORY OF LIBBY, MONTANA --.tctirniuirsrieivemssssatses s rveecese s bt s bm e oo 4o s SRR 20 5
E. SUPERFU‘ND?
C. SUMMARY OF COMMITTEE’S INVESTIGATION ...ooouiiiiitrrsrmsaemsssbtissssisssmsssasesss sooem i b aba s s asisbasaane g

II. FINDINGS........... O O P i ————— A srenery 12

A. EPA’5 DECISION TO DECLARE A PuBLIC HEALTH EMERGENCY IN LIERY AND THE SUBSEQUENT

REVERSAL OF THAT DIECISION ..ococtititesaresrssiverrrsricstatassssssassasssssss amst bt st e ad e e rryors st d e st naas s 12
1. Region 8 Assessment of Exposure Risk and Health IHPACIS -...-ouvrisrssnnmimenses st 12
2. Region 8 Recommendation EPA Declare a Public Health EIETZEncY. it 17
3. EPA Headgquarters’ Support for Region 8's Recommendation to Declare a Public Health Emergency .. 18
4, EPA Headguarters Consideration of AIGFRQIVES ...t s 23
5. EPA Headquarters' Decision to Remove Insulation without Specifying a Legal V7=l V- 29
6. OMB’s Demand for Legal Authority and EPA’s Subsequent Return 1o the Discredited Non-Product Legal

TREOFY cccieeceanercreenines e aieerarisaserereieerreeyooeioLLERIANFASEREYITTeYeoeAsatteLamEESaEEFEEEYRTTESrrceoodAANANEEIAEL NN R LY pp e ant s 31

B. CONSEQUENCES OF EPA’S FAILURE TO DECLARE A PUBLIC HEALTH EMERGENCY ..oocvmneciisinissniss i 38
1. Deprival to Provide Full Medical Care for Libhy COMMURHY . voevieeninirnminsr o bt 38

2. Delay of Toxicology Studies for More Than FOur Years. s 42

3. Misleading Communications Made 10 LibBy ReSI@enlSu e ssenssesnsesrrnsnsescenss Lbsrsssne 47

4, Failure to Implement a National Strategy for Addressing Zonolite Attic Insulation.......... DT 49




Executive Summary

I 1999, the U.S. Environmental Protection Agency (EPA) began investigating and
cleaning up the massive asbestos contamination in Libby, Montana, caused primarily by
W .R. Grace's vermiculite mining and processing activities there from 1963 through 1990.
EPA initially focused on cleaning up the most heavily contaminated areas, such as the
former vermiculite processing sites. In 2001, however, EPA began to focus on cleaning
up homes and commercial buildings in Libby as well, which were also heavily
contarinated with asbestos. One asbestos source of particular concern for EPA was the
asbestos contaminated Zonolite Attic Insulation (ZAI), made by W.R. Grace and found in
many Libby homes.

Tn 1999, EPA and the Agency for Toxic Substance and Disease Registry (ATSDR) also
began to study the extent of the health impacts from the asbestos contamingtion in Libby.
By 2001, EPA and ATSDR had determined that many people in Libby had died from
asbestos exposure and that over 1,000 people had at least early signs of asbestos related
disease (ARD). EPA officials involved with the site have stated that it was by far the
worst contamination site to which EPA had ever responded.

To eliminate all significant asbestos exposure pathways and prevent more people {rom
getting sick and dying, EPA determined in 2001 that it was necessary to take out the
contaminated attic insulation from the Libby homes. Section 104(a)(3)(B) of the
Comprehensive Environmental Response, Compensation and Liability Act (CERCLA or
Superfund) does not allow EPA to remove a product, such as insulation, that is part of the
structure of 2 home. However, there is an exception to this provision. If EPA determines
that a release or threat of a release from a product constitutes a public health emergency,
it may remove a product that is part of the structure of a home. In addition, CERCLA
states that if a public health emergency is declared the affected residents are entitled to
medical care from the federal government and any other medical assistance appropriate
under the circumstances.

In 2001, EPA’s Regional Office in Denver, Colorado (Region 8), which has jurisdiction
over the cleanup in Libby, determined that there was ample evidence to support a public
health emergency, which would allow them to remove the insulation from Libby homes
under CERCLA and would provide medical care to the residents of Libby. EPA’s
Administrator in Washington, D.C. appears to have supported the decision and in April of
2002 was on the verge of declaring a public health emergency, until the Office of
Management and Budget (OMB) became involved in the decision-making process. In
mid-April 2002, EPA reversed its position on the public health emergency. In May 2002,
EPA issued a final decision that it would remove the insulation from Libby, but did not
declare a public health emergency. Despite Region 8’s objections, EPA determined that
it could legally remove the insulation without a public health emergency because the
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insulation was not a “product” since Libby residents had allegedly gotten the insulation
from waste piles outsides the W.R. Grace facilities.

EPA’s decision not to declare a public health emergency in 2002 has had a profound and
lasting impact on the people of Libby as they continue to struggle with disease and death
from asbestos contamination. It also put EPA on a course that ignored the need to fully
understand the toxicity of the unique form of asbestos found in Libby, which has
potentially endangered Libby residents and represents a serious but ungualified level of
risk to millions of people across the United States where Libby asbestos has ended up.

Staff from Senator Max Baucus’s office and staff from the Environment and Public
Works Committee (hereinafter referred to as Staff) conducted an extensive investigation
of EPA’s decision not to declare a public heatth emergency and the consequences of that
decision. The investigation, which focused primarily on the time period from 2001 to
2002, included a review of thousands of pages of EPA documents, as well as interviews
of cnrrent and former EPA employees and residents of Libby, Montana. EPA’s Inspector
General's Office (OIG) assisted the Committee with its investigation by providing the
Committee with interview notes and other documents related to a criminal investigation
OIG conducted from 2006 through 2008. EPA’s Administrator provided some assistance
in the investigation, but then refused to allow the Committee to interview EPA employees
involved in the Libby matter, specifically the EPA engineers and scientists who were on-
site in Libby during the relevant time period and the lead Regional attorney for the Libby
cleanup.

This report finds:

o A public health emergency exists in Libby, Montana. The extent of disease
and death in Libby, Montana from the asbestos contamination supports a
determination that a public health emergency exists. The engineers, doctors, and
scientist who wete on-site in Libby during 2001 and 2002 have steadfastly
maintained that a public health emergency existed in 2002 and still exists today.
The on-site Libby team from 2001 and 2002, as well as the lead Regional
attorney, have also maintained that CERCLA requires a declaration of a public
health emergency to remove the Libby insulation under CERCLA.

» EPA’s Region 8 and EPA’s Administrator concurred in a decision to declare
a public health emergency in April of 2002. In early April, 2002, the Acting
Regional Administrator for Region 8 mailed to the Assistant Administrator for the
Office of Solid Waste and Emergency Response (OSWER) an Action Memo with
a declaration of a public health emergency. There is evidence that Administrator
of EPA concurred in the decision and her press office prepared the press releases,
communication strategies, and other materials in preparation for the immunent
announcement. Individuals in Libby also have recounted statements by the
former Administrator that she would declare a public health emergency.



OMB interfered with EPA’s decision-making process and apparently
discouraged EPA from declaring a public health emergency. In mid-April,
2002, the Assistant Administrator for OSWER and Counsel to the Administrator
were called to a meeting with high-level officials from OMB and the Whte
House. At that meeting, OMB expressed concern about EPA’s imminent
declaration of a public health emergency because of the precedent it would set for
other sites with Libby asbestos and the public concern it could cause. At this
time, EPA reversed its decision to declare a public health emergency. Based on
the proximity of time between this high-level OMB meeting and EPA’s reversal
of its decision, as well as discussions with former EPA officials, it appears likely
that OMB discouraged EPA from declaring a public health emergency.

EPA’s claim that insulation in Libby homes was not a product appears to
stem from a concerted effort to aveid declaring a public health emergency,
despite evidence that the declaration was warranted and the lack of factual
basis for the non-product claim theory, In April 2002, EPA began to lock for
justification, other than a public health emergency, for removing the insulation
from Libby homes. OSWER and EPA’s Office of General Counsel (0GO)
proposed that the insulation was not a “product” because homeowners in Libby
had taken piles of waste vermiculite outside of Grace’s processing facitities and
allegedly used it as insulation. This assumption would allow EPA to remove the
insulation under CERCLA because the prohibition against removal only applies to
“products” which are part of the structure of building. The EPA. personnel who
were on-site in Libby and the lead Regional attorney adamantly disputed the
claim by OSWER and OGC that Libby residents used waste vermiculite as
insulation, and told the Assistant Administrator of OSWER that there was no
evidence to support it. The Assistant Administrator for OSWER told the
Associate General Counsel for OGC there was no direct evidence to support the
factual claim that the insulation was not a product. However, the Assistant
Administrator for OSWER, urged on by the Associate General Counsel for OGC,
signed the Action Memo with the false justification included.’

The residents of Libby were deprived of medical care from the federal
government to which they were legally entitled. A public health emergency
existed in Libby in 2002. In cases of a public health emergency caused by
exposure to toxic substances, exposed individuals are entitled to medical care
from the federal government and other medical assistance as appropriate under
the circumstances. Consequently, had a public health emergency been declared,
medical care would have been provided by the federal government 1o the residents
of Libby exposed to asbestos. '

EPA has delayed finishing a toxicity assessment of the Libby asbestos for
over six years. In 2002, EPA personnel on-site at Libby began requesting

This report should not be construed as a demand that EPA stop removing Zonolite Attic Ingulation
from Libby homes. EPA has anthority under CERCLA to remove Zonolite Attic Insulation by
declaring a public health emergency in Libby, and the facts would support such a declaration.
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toxicological studies on Libby asbestos. Regional officials believed toxicology
studies needed to be completed in order to determine if the Libby cleanup is
adequate to protect public health. A toxicity assessment was also needed to help
determine what should be done about the Libby asbestos that 1s found at hundreds
of old processing facilities and in millions of homes across the United States.
However, EPA did not begin to undertake those studies until 2007, when Senator
Baucus from Montana demanded that they do so.

EPA provided misleading information to the residents of Libby. From 2003
to 2006, EPA provided letters to homeowners in Libby whose houses were
decontaminated by EPA, stating that homeowners did not face any risks from
residual asbestos left in their homes. Similar statements were made in a pamphlet
given to Libby residents regarding the safety of small quantities of Libby
ashestos. However, because EPA does not know the toxicity of Libby asbestos,
EPA cannot substantiate the accuracy of any communications with Libby
residents indicating that the cleanup of their homes eliminated the danger of
contracting an asbestos related disease or that contact with small quantities of
Libby asbestos is safe.

EPA has failed to address the naiional issue of asbestos contaminated
Zonolite Attic Insulation. When EPA failed to declare a public health
emergency in Libby in 2002, it effectively avoided making a decision on how to
deal with the millions of homes in the United States that have Zonolite Attic
Insulation. People who work in attics with contaminated insulation may be
exposed to dangerous amounts of airborne Libby asbestos. Despite the substantial
risk, EPA has not made a sufficient effort to quantify that risk, and is only now
beginning to conduct the analysis and studies needed to understand the extent of
the toxicity of Libby asbestos.



Background

A. History of Libby, Montana

Located in the northwest corner of Montana, 35 miles east of Idaho and 65 miles south of
Canada, Libby, Montana, is a community of approximately 3,000 people. In 1881, gold
miners working in the mountains near Libby discovered vermiculite ore.” Vermiculite is
a lightweight micaceous mineral mined from the earth, milled for impuritics, and heated
in a furnace where it expands Iike popcorn. The ore’s excellent insulation properties
made Libby vermiculite useful as an ingredient in products such as fireproofing and
building insulation.” Inthe 1920s, the Zonolite Company initiated commercial mining
operations to remove the vermiculite, later processing the ore into numerous commercial
products.”

W.R. Grace purchased the Libby vermiculite mining operation from the Zonolite
Company in 1963.° Grace owned and operated the vermiculite mine and related
processing facilities until 1990, when it ceased opcra.tions.5 During the course of
operation, the Libby vermiculite mines may have produced as much as 80 percent of the
world’s vermiculite.” The vermiculite produced in Libby contained amphibole asbestos
fibers, a particularly toxic form of naturally-occurring asbestos. For decades Grace
processed and sold Libby vermiculite as soil conditioner and insulation, and shipped
vermiculite to other processing plants throughout the country.” In addition to releases of
asbestos into the air directly from the vermiculite mining and processing activities,
workers at Libby were exposed to asbestos while processing the ore and then spread the
asbestos fibers to homes, businesses and schools throughout the town. Numerous citizens
also installed the contaminated insulation into their homes, opening themselves and their
families to potential exposure.

*  U.8.EPA, “Libby Site Background” http://www.epa.gov/region8/superfund/libby/background himl
(retrieved September 21, 2008).

3 Letter from W.R. Grace to the Honorable Christine Todd Whitman, Administrator, Environmental
Protection Agency (April 19, 2002).

4 1].8. EPA, “Libby Site Background” hittp://www.epa.gov/region8/superfund/libby/background.htmi
(retrieved September 21, 2008).

® 1.8, Department of Labor, Office of Inspector General, “Evaluation of MSHA’s Handling of
Inspections at the W.R. Grace & Company Mine in Libby, Montana,” 2 (March 22, 2001).

6 Idarl.

7 U.5.EPA, “Libby Site Background” http://www.epa.gov/region8/superfund/libby/background himl
(retrieved September 21, 2008).

¥ 17.8. EPA, Office of Inspector General, “Report: EPA’s Actions Concerming Asbestos-Contaminated
Vermiculite in Libby, Montana™ 2 (March 31, 2001).

5



Asbestos exposure can be harmful to humans when the microscopic fibers become
airborne and are inhaled.’ The fibers penetrate and then irritate the lungs, causing
inflammation and scarring.® Over time, such asbestos related scarring may develop into

mesothelioma, or cancer of the pleural lining of the lung; cancer of the lung itself; or
achactacie a thickenine and searring of the ]'llﬂg&l
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Of the various types of asbestos, the amphibole asbestos found in Libby vermiculite is
considered particularly dangerous, and is therefore significantly more likely to cause
serious asbestos related diseases.'” Because of the latency period — the time from the
inhalation of fibers to the onset of disease — people exposed to ashestos may continue to
develop asbestos related diseases for decades to come.'? When the Office of the
Inspector General for the Environmental Protection Agency (EPA) issued its first report
on EPA’s response in Libby in 2001, it was noted that a number of Libby residents had
recently been diagnosed with asbestos related diseases even though the mining and
processing facilities had ceased operations more than ten years earlier.* Mortality
studies conducted in Libby by ATSDR and the National Institute for Occupational Safety
and Health (NIOSH) found that asbestosis in Libby residents occurs approximately forty
to sixty times the expected incidence, and that the death rate from asbestosis in the Libby
area is among the highest in the nation.”” It is estimated that several hundred Libby
residents have already died from asbestos related illnesses.'®

EPA first became involved in Libby after Seattle Post-Intelligencer journalist Andrew
Schneider exposed the potential threat of asbestos poisoning. 7 Subsequently, in June of
2000, EPA sent an emergency response team to sample lawn and garden products
containing vermiculite and initiated air samples in loading areas near the mine to check
for any asbestos fibers.'® Most of the samples collected showed evidence of asbestos

®  Agency for Toxic Substances aud Disease Registry, U.$. Department of Health and Human Services,
“Pyblic Health Statement: Asbestos, CAS#: 1332-21-4" (September 2001).

' 17.8. EPA, “Asbestos: Basic Information,” http://www.epa.gov/asbestos/pubs/help html#Info (retrieved
September 21, 2008).

Uy Seealso U.S. EPA “Action Memorandum Amendment for the Time-Critical Removal Action at
the Libby Asbestos Site,” 8 (May 2, 2002).

Agency for Toxic Substances and Disease Registry, U.S. Department of Health and Human Services,
“Public Health Statement. Ashestos, CAS#: 1332-21-4" (September 2001).

3. 13.5.EPA, Office of Inspector General, “Report: EPA’s Actions Concerning Asbestos-Contaminated
Vermiculite in Libby, Montana,” 2 (March 31, 2001).

W Id a2

5 U.S. EPA “Action Memorandnm Amendment for the Time-Critical Removal Action at the Libby
Asbestos Site,” 8§ (May 2, 2002).

¥ Andrew Schneider, “A Town Left to Die,” Seatile Post Intelligencer (November 18, 1999).

Andrew Schneider, “Immediate Cleanup Sought in Mining Town,” Seatile Post Intelligencer
(February 2, 2000}

8 11.8. EPA, “Libby Asbestos,” http://www.epa.gov/regiond/superfund/libby (retrieved September 21,
2008).



contamination. The results of these initial tests prompted EPA to begin 2 major
emergency cleanup response in Libby. In October of 2002, EPA added Libby fo the
National griorities List (NPL) and began to establish a program to inspect all properties
in Libby.

As of 2008, EPA has completed cleanups at over 950 residential and commercial
properties.”’ EPA expects to continue cleanup efforts and hopes to check at least 150
propetties during the 2008 construction season.’! However EPA has not yet completed
toxicology studies or a full risk assessment to determine if the cleanup is aclcf:«:_lua’ce.22
Based on current information, EPA estimates that 1,200 — 1,400 residential and business
properties will peed some type of cleanup.”

B. Superfund

Congress enacted the Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA or more commonly known as Superfund)™ to create the
hazardous substance cleanup program. Superfund is the federal government’s preeminent
program for cleaning up the nation’s contaminated waste sites and for protecting public
health and the environment from releases of hazardous substances. The statute was
expanded and reauthorized by the Superfund Amendments and Reauthorization Act of
1986 (SARA).Y Under Superfund, the federal government has the authority to take
direct action to respond to situations involving the releases of toxic substances that may
endanger public health or the environment.?® Superfund also enables EPA to use the
Superfund Trust Fund to cleanup a site.”’

The National Qil and Hazardous Substances Pollution Contingency Plan gN CP) contains
the procedures and regulations for implementing the Superfund Program. 8 Actions
under the Superfind program are triggered by a release (or threat of release) of a
hazardous substance into the environment. The Superfund cleanup process starts with a

18 {75, EPA, “Libby Site Background” hitp://www.epa.gov/region8/superfind/libby/background html
(retrieved September 21, 2008),

20 j- d.

i | I d—

2 Status report from EPA, “Status of Toxicity Assessment and Analytical Methods Support Studies for
Libby Amphibole™ July 2008.

B 5. EPA, “Libby Site Background” http://www.epa.gov/region8/superfund/libby/ backeround.btrl
(retrieved September 21, 2008).

# 42 U8.C. 85 9601-9675.

% pub.L.99-499, 42 U.5.C. § 9601.

% 42US.C.§9604.

7 421).8.C. 9611-12; 40 CFR 304.

%40 CFR 300.



site discovery or with a notification to EPA of a potential hazardous substance release.
After a site has been identified, EPA. or a state agency performs a preliminary agssessment
to judge the site’s potential hazard. If this assessment determines that the site presents a
serious threat, signified by getting a risk score of 28.5 in EPA’s hazard ranking scoring
system, the site is eligible for inclusion on the National Priorities List. The NPL is the
official list of sites designated for long-term cleanup under the Superfund program.

There ate two categories of cleanup activity in the Superfund program: (1) short-term
removal action; and (2) long-term remedial action. The removal program is aimed at
facilitating a quick response as removal actions seek to reduce the most obvious and
immediate threats at a site. With some exceptions, Superfund generally limits removal
actions to one year and expenditures are capped at 52 million.’

In contrast to removal actions, remedial actions generally necessitate more funds and
time since remediation represents a more permanent clearup. Generally, the first step in
the remedial phase is a comprehensive investigation (feasibility study) of the site and
analysis of cleanup alternatives or remedies. Once the feasibility study is completed,
EPA selects the appropriate remedy for cleanup. EPA is required to solicit public
comment during this decision-making process and states usually play an aclive role in the
remedy selection process. After EPA decides the appropriate cleanup remedy for a site, it
issues a formal Record of Decision (ROD). At this stage, the remedial phase, or long-
term cleanup, begins.? o

Superfund contains certain limitations on the type of material that can be removed or
remediated under the statute, including a limitation on removal or remedial action in
response to a release from a product which is part of the siructure of a building and _
results in exposure within the building*! However, Superfund also provides EPA with
authority to undertalke a removal or remedial action with respect to such a product if the
release constitutes a public health or environmental emergency and no one else with
authority and capability to act will do so in a timely manner.”> In order to use this
authority EPA must declare a public health emergency.

C. Summary of Committee’s Investigation

On May 18, 2007, the Committee on Environment and Public Works (hereinafter the
Committee) requested all EPA documents pertaining to EPA’s decision not to declare a
public health emergency in Libby in 2002 and to EPA’s consideration of conducting

2 CERCLA § 104(c)(1). A waiver can be obtained to bypass the time and budget constraints in this
section. § 104(c)(1).

® 42U.8.C. §9621.
1 42U8.C§9604(a)(3)(B).

2 421.8.C. § 9603(a)(4).



toxicological studies of Libby asbestos since 2000 On August 7, 2007, Senator Bancus
held a town hall meeting in Libby, Montana, to review EPA’s cleanup of the Libby
Superfund site and reiterated his request for all EPA documents related to these issues at
the site.** EPA provided partial responses to the Committee’s request on June 15, 2007,
August 3, 2007,%% and August 31, 2007.%7 Intotal, EPA provided approximately 14,000
pages of documents, the vast majority of which were e-mails from the relevant time
period.

During the course of the investigation, staff for the Committec and Senator Baucus
(hereinafter Staff) learned that EPA’s Office of Inspector General (OIG) had begun a
criminal investigation in March of 2006, of EPA’s cleanup in Libby, Montapa.’® In the
Iatter half of 2007 and the first half of 2008, the OIG briefed the Department of Justice’s
Public Integrity Section on OIG’s investigation, requesting the Department of Justice
pursue criminal charges for alleged false statements made by EPA to Libby residents, as
well as possible criminal charges for EPA’s removal of insulation under Superfund
without declaring a public health emargency,” On June 6, 2008, the Department of
Justice declined to pursue criminal charges against EPA officials and returned the matter
to the OIG.”"

On June 16, 2008, the Committee sent a letter to the OIG requesting that the OIG provide
the Committee with copies of notes from interviews it conducted with current EPA
employees, former EPA employees, and residents of Libby during its criminal
investigation. The letter also informed the OIG of the Committee’s desire to interview
investigators and other personnel within the OIG regarding the criminal investigation,*!
On June 27, 2008, the OIG provided the notes from over a hundred interviews to Staff.*

33 1 etter from Senate Committee on Environment and Public Works to Stephen L. Johnson,

Administrator EPA {(May 18, 2007).

M “pyblic Hearing Held by the Committee on Environmental and Public Works on the Oversight of
Federal Efforts to Clean Up Asbestos in Lincoln County, Montana,” Libby City Hall, Libby, Montana
{August 7, 2007).

35 Letter from Susan Parker Bodine, Assistant Administrator, EPA, to Honorable Batbara Boxer,
Chairman, Senate Committee on Environment and Public Works (June 15, 2007).

3% Tetter from Susan Parker Bodine, Assistant Administrator, EPA, to Honorable Max Bauens, Senate
Committes on Environment and Public Works (August 3, 2007).

37 1 etier from Susan Parker Bodine, Assistant Administrator, EPA, to Honorable Max Baueus, Senate
Clommittee on Environment and Public Works (August 31, 2007). '

¥ Staff interview of Sean Earle (August 26, 2008).
*®  Staff interview of Sean Earle (August 26, 2008).
4 Staff interview of Seau Barle (August 26, 2008).

41 1 atter from the Honorable Barbara Bexer, Chairman, and the Honorable Max Baucus, Member, Senate
Comrnittes on Environment and Public Works, to Bill A. Roderick, Deputy Inspector General, EFA
Office of Inspector General (June 16, 2008).

2 Letter from Deputy Inspector General Bill A, Roderick, EPA Office of Inspector General, to the
Henerable Max Baucus (June 27, 2008).



However, it withheld three interviews because the interviews contained accounts of
discussions between EPA and the White House Office of Management and Budget
(OMB). The Committee rejterated its request on July 11, 2008;* however, OIG notified
the Committee on July 15, 2008, that the withheld interviews were turned over to EPA’s
Office of General Counsel for a determination of whether the documents should be
released to the Commitice.**

On August 8, 2008, the Committee sent a letter to Stephen Johnson, Administrator of
EPA, asking him to provide the withheld interviews and an email dated May 8, 2002,
from OMB to EPA that staff had learned of during discussions with the 01G.* On
August 20, 2008, EPA provided copies of the withheld interviews to the Committee, but
the portions pertaining to the discussions with OMB were redacted.*®

When EPA failed to provide the withheld information, Senator Max Baucus (Montana)
called EPA Administrator Johnson on August 21, 2008, and requested that he provide the
withheld documents to the Committee. Administrator Johnson explained that OMB had
instructed EPA not to provide the interviews and the e-mail to the Committee because
they effected an important executive interest. After several conference calls between
EPA, Staff, and Senate legal counsel, EPA agreed to allow Staff to read the redacted
portions of the interviews as well as the withheld OMB e-mail, but not to copy them.”’
On August 28, 2008, Staff read and took notes on the redacted interviews and the e-mail.
EPA has not provided a legal justification for refusing to provide the Committee with
copies of the documents.

On August 8, 2008, the Committee sent a letter to EPA, requesting 10 interview eight
current employees about their knowledge of the cleanup in Libby, Montana.*® In aletter
dated August 28, 2008, and a subsequent phone call with Staff, EPA refused to allow the

£ | etter from the Honorable Batbara Boxer, Chairman, and the Honorable Max Baucus, Member, Senate
Committee on Environment and Public Works, 1o Bill A, Roderick, Deputy Inspector General, EPA
Office of Inspector General (July 11, 2008).

4 L etter from Bill A. Roderick, Deputy Inspector General, EPA Office of Inspector General, to the
Honorable Max Baucus (July 15, 2008).

% | etter from the Honorable Barbara Boxer, Chairman, and the Honorable Max Baucus, Member, Senate
Committee on Environment and Public Works, to Stephen Johnson, Administrator, EPA (August 8,
2008).

4 1_erter from Christopher P. Bliley, Associate Administrator, EPA Office of Congressional and
Intergovernmental Relations, to the Honorable Barbara Boxer, Chairman, and the Honorahle Max
Baucus, Senate Committee on Environment and Public Works (August 20, 2008).

47 I etter from Christopher P, Blitey, Associate Administrator, EPA Office of Congressional and
Intergovernmental Relations, to the Honorable Barbara Boxer, Chairman, and the Honorable Max
Baucus, Senate Committee on Environment and Public Works (August 27, 2008).

48 1 etter from the Honorable Barbara Boxer, Chairman, and the Honorable Max Baucus, Member, Senate
Conmiittee on Bnvironment and Public Works, to Stephen Johnson, Administrator, EPA (August g,
2008).
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Committee to interview all but one EPA employee requested by the Committee.”® On
September 3, 2008, Staff interviewed this individual, Randy Dietz, Attomey Advisor for
Office of Solid Waste and Emergency Response (OSWER). Barry Breen, Deputy
Associate Administrator for OSWER, also attended this interview.”® At the end of this
interview, Staff reiterated to EPA’s Deputy General Counsel, who was present during the
interview, the Committee’s request to interview the other EPA employees, particularly
the Libby on-scene coordinator, the EPA toxicologist assigned to the Libby asbestos site,
and EPA’s lead attorney for the Libby site. On September 16, 2008, after several
conference calls, EPA relayed its final decision that it would not allow the Committee to
interview the other EPA employatﬂzs.51 EPA has failed to provide a legal justification —
despite the Committee’s repeated requests for a justification — for refusing to allow the
Committes to interview the Agency employees with on-the-ground knowledge of EPA’s
activities in Libby, Montana.

On Aungust 26, 2008, Staff interviewed Sean Earle, the lead investigator on the OIG’s
Libby criminal investigation. On September 4, 2008, Mike Daggett, Director for
Program Integrity Investigations, and Steve Schanamarmn, a toxicologist with the OIG,
were also interviewed.

On August 28, 2008, the Commuttee sent letters to six former EPA employees: Christine
Todd Whitman, former EPA Administrator, ** Marianne Horinko, former Assistant
Administrator for OSWER,*? Edward Krenik, former head of EPA Congressional
Relations,”* John Spinello, former Deputy General Counsel,” Jeff Denit, former special
assistant to the Assistant Administrator for OSWER,’ % and Jessica Furey, former Special
Counsel to the Administrator.®’ Except for former Administrator Whitman, who never

¥ 1 etter from Christopher P, Bliley, Associate Administrator, EPA Office of Congressional and
Intergovernmental Relations, to the Honorable Barbara Boxer, Chairman, and the Honorable Max
Bancus, Senate Committee on Environment and Public Works (August 27, 2008).

%0 Qtaff interview of Randy Deitz and Barry Breen (September 3, 2008).

51 Y etter from Christopher P. Bliley, Associate Administrator, EPA Office of Congressicnal and
Intergovernmental Relations, to the Honorable Barbara Boxer, Chairman, and the Honorable Max
Baucus, Senate Committee on Environment and Fublic Works (September 16, 2008).

82 Letter from the Honorable Barbara Boxer, Chairman, and the Honerable Max Baucus, Senate
Committee on Environment and Public Works, to the Honorable Christine Todd Whitman (August 28,
2008).

5 Letter from the Honorable Barbara Boxer, Chairman, and the Honorable Max Baucus, Senate
Committee on Environment and Public Works, to Marianne Horinko (August 28, 2008).

S Letter from the Honorable Barbara Boxer, Chainman, and the Honorable Max Baucus, Senate
Committee on Environment and Public Works, to Edward Krenik (Angust 28, 2008).

55 Lerter from the Honorable Barbara Boxer, Chairman, and the Honorable Max Baucus, Senate
Committee on Environment and Public Works, to Jolin Spinello (August 28, 2008).

5 1 etter from the Honorable Barbara Boxer, Chairman, and the Honorable Max Baucus, Senare
Committee on Environment and Public Works, to Jeff Denit (Angust 28, 2008).

51 Letter from the Honorable Barbara Boxer, Chairman, and the Honorable Max Baucus, Senate
Committee on Environment and Public Works, to Jessica Furey (August 28, 2008).
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II.

made berself available to be interviewed, these interviews were conducted by Staff
between September 3 and September 18, 2008.”

On September 19, 2008, the Committee sent a letter to EPA requesting to interview
Marcus Peacock, current Deputy Administrator of EPA and former Associate Director of
OMB during 2001 to 2002. On September 22, 2008, EPA sent a letter to the Committee
refusing to allow the Committee to interview Mr. Peacock.

The following Staff report is based on Staff’s review of the approximately 14,000 pages
of documents, including ¢-mails, draft action memoranda, press releases, an:l
communication strategies; Staff’s review of the notes from over a hundred interviews
conducted during the IG’s criminal investigation; and Staff’s interviews conducted of
OIG officials, including the lead criminal investigator, two current EPA officials and
eight former EPA officials, and a local doctor and a local county official in Libby,
Montana.

Findings

A. EPA’s Decision to Declare a Public Health Emergency in Libby
and the Subsequent Reversal of that Decision

1. Region 8 Assessment of Exposure Risk and Health Impacts

In 2000, the Agency for Toxic Substances and Disease Registry (ATSDR), in conjunction
with the Department of Health and Human Services and the EPA, developed a
community-based medical testing program, “in response to reports of illness among
people exposed to ashestos-contaminated vermiculite in Libby, Montana.” The goal of
this program was “to identify the asbestos-related health effects of participants exposed to
asbestos from the vermiculite mine near Libby, Montana, and to refer these individuals
for additional medical evaluation as needed.” The program was also designed to assist

% o4 ff became aware that Aubrey Miller was no longer at EPA. See letter from Christopher P. Bliley,
Associate Administrator, EPA Office of Congressional and Intergovernmental Relations, to the
Honorable Barbara Boxer, Chairman, and the Honorable Max Baneus, Senate Committse on
Environment and Public Works (August 27, 2008). Staff requested to interview Miller, and that
interview took place on September 8, 2008.

% Agency for Toxic Substances and Disease Regisiry, U.S. Department of Health and Human Services,
“Year 2000 Medical Testing of Individuals Potentially Exposed to Asbestosform Minsrals Associated
with Vermiculite in Libby, Montana” (August 23, 2001).
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EPA in identifying and eliminating cutrent and future exposures to asbestos within the
community.®

The ATSDR program tested individuals eligible for participation, including former
workers of W.R. Grace/Zonolite Company, secondary contractors of W.R. Grace,
household contacts of former Grace workers, and individuals who had resided, worked,
attended school, or participated in activities in the Libby area for a period of six or more
. months before December 31, 1990.*" ATSDR conducted a survey of each participant,
chest radiographs, and simple breathing tests. The program identified eighteen exposure
pathways, including working in the Libby vermiculite mine, living with a W.R. Grace
mine-worker, vermiculite containing products within the home or yard, and contact with
vermiculite insulation.® ATSDR. found that the majority of participants, “reported
multiple, rather than single exposure pathways.”®

The report’s findings were extraordinary. ATSDR found out of 6,149 people tested:

o Almost 18% of all participants had pleural abnormalities observed on the chest
radiographs.64

o  48% of former mine workers had abnormal pleural abnormalities,®

e 24% of participants in contact with multiple exposure pathways had abnormal
pleural findings, compared with 5% of participants with no apparent exposure,®®

o  Almost 40% of those 65 years or older had pleural abnormalities, “related to both
latency and length of exposure™”

The asbestos contamination and impact to public health was documented in a
memorandum by Christopher Weis, senior toxicologist for EPA Region 8 and science
support coordinator for the Libby asbestos site, on July 9, 2001.%% Dr. Weis wrote:

Asbestos material is present in s0il, raw ore, ore concentrate and
other soil-like materials at multiple locations in and around the

“® Idal.

81 Id at4,

“ Id at7-8.
& Id at17.
8 Id at 26.
8 Idat12.
% Id at26.

% Id at13.

% Memorandum from Christopher P. Weis, Science Support Coordinator for Libby Asbestos Site, to Pan)
~ Peronard, On-Scene Coordinator for Libby Asbestos Site (Tuly 9, 2001).
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community of Libby. This asbestos material is primarily a friable
amphibole containing a series of closely related minerals including
actinolite, tremolite, winchite and richterite. Asbestos fibers of this
type are known to be hazardous to humans when inhaled.

g

[S]oils and other similar materials that contain elevated levels of
friable asbestos minerals are a likely source of on-going release of
hazardous fibers to air, and . . . it 18 necessary to reduce or
eliminate gaathways of exposure of this material to residents and
workers.®

Dr. Weis elaborated on the rationale for determining an “imminent and substantial
endangerment™™”° to the health of the people of Libby:

Asbestos fibers from the Libby mine site are hazardous to humans
as evidenced by the occurrence of asbestos-related disease in area
workers and residents. Workers exposed to asbestos fibers at the
Libby mine site have been shown to experience clear and
significant increases in the incidence of asbestos-related
conditions, including asbestosis, lung cancer and mesothelioma.
Asbestos related lung diseases . . . have also been observed in area
residents with no direct occupational exposures, including family
members of mine workers, and even in those with no known
association with the vermiculite mining or pI'OCE:SSing.”

Dr. Weis tested exposure to fibers within Libby residences, and noted three “routine and
special activities in the home” that created potentially dangerous exposures to asbestos
fibers: routine household activities, active cleaning activities, and simulated remodeling
(direct contact with vermiculite msulation). 2 Dr. Weis’s memo noted a significantly
high level of asbestos fibers when there is a disturbance of vermiculite insulation.”

Dr. Weis concluded that EPA should take steps to eliminate exposure pathways of
amphibole asbestos in and around Libby, Montana, to ensure the health of Libby
community members.”*

B oId .

L /"
oId at2.
2 Idat6.
®oidat7.

M rd at12-13.
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Superfund cleanups under section 104 of CERCLA generally limit EPA from responding
to releases of hazardous substances “from products which are part of the stracture of, and
result in exposure within, residential buildings or busmesses or community structures.””
EPA can respond to such releases, notwithstanding the statutory limitation, if they
determine that the threatened release “constitutes a public health or environmental
emergency and no other person with the authority and capability to respond to the
emergency will do so in a timely manner.”’°

Internal documents indicate EPA began discussing in 2001 the need to remove Zonolite
Insulation. Matt Cohn, senior enforcement attorney in Region 8, drafted a memo dated
April 23, 2001, outlining the legal issues presented by the situation in Libby.” He wrote:

FPA is concerned that failure to remove Zonolite Insulation from
contaminated homes may tesult not only in post-cleanup
recontamination indoors, but may also result in releases to the
environment.,. "

With respect to EPA’s authority to remove attic insulation, Cohn explained:

There is a threat of release to the environment if the Zonolite
Insulation is not removed from the homes, and in accordance with
Agency guidance a response action is generally appropriate when
such a release poses a hazard to public health. However, while the
asbestos in Zonolite Insulation in Libby homes may present a
substantial threat of release into the environment, EPA’s ability fo
respond is limited by section 104(A)(3)(B) and (4) of CERCLA,
which indicates that EPA shall not respond to a threat of release
‘from products which are part of the structure of, and result in
exposure within, residential buildings ...." Unless it “constitutes a
public health emergency ... and no other person with the authority
and capability to respond to the emergency will do 5o in a timely
manner. '

In regards to determining whether a public health emergency exists, Cohn stated,
“ATSDR’s findings, along with, EPA’s toxicologist’s conclusions, will form the
basis for such a determination.”*’

5 CERCLA § 104(2)(3)(b); 42 U.8.C.A. § 9604(a)(3)(b). See alse Matt Cohn, “Legal Issues and Policy
Implications of Performing CERCLA, Cleanups In Indoor Residential Areas Located Within the Libby
Asbestos Site, Libby, Montana (April 23, 2001).

™ CERCLA § 104(a)4); 42 U.S.C.A. § 9604(a)(4)

77 Matt Cohn, “Legal Issues and Policy Implications of Performing CERCLA Cleanups In Indoor

Residential Areas Located Within the Libby Asbestos Site, Libby, Montana (April 23, 2001).
" Jd (emphasis in original).
? oI

0 Id
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Cohn also noted the severity of the condition in Libby, Montana: “EPA. rarely finds
health problems of the magnitude of those found in Libby. If a precedent is to be set in
using this section of CERCLA, Libby is an appropriate place to do 0.7

Cohn was one of many to note Libby’s unique circumstances. EPA noted that Libby was
(and remains) a unique situation warranting “special attention and prompt action.”™ EPA
cites widespread contamination and very high concentrations of asbestos in the Libby
community, multiple human exposure pathways to asbestos in Libby, and the large
number of documented asbestos related health effects.® In Staff’s interviews, current
and former employees, based on their review of health information of the people of
Libby, noted the degree of health and environmental concerns with the Libby site.

Dr. Weis concurred with the need for removal of Zonolite Attic Insulation and provided
the scientific basis for declaring a public health emergency. In December of 2001, Dr.
Weis provided an updated memorandum, subject: “Amphibole Mineral Fibers in Source
Materials in Residential and Commercial Areas of Libby Pose an Imminent and
Substantial Endangerment to Public Health.”® This memo provided the rationale for his
determination of the public health endangerment as a result of asbestos fibers present in &
variety of different source materials within residential and commercial locations in Libby,
Montzna. Among those source materials, Dr. Weis noted the vermiculite insulation that
contained friable asbestos minerals, and stated, “[aJctive disturbance of vermiculite
results in very high concentrations of fibers. . 78

Weis concluded that “vermiculite insulation in homes or commercial buildings is a
substantial reservoir of asbestos-contaminated source material that may lead to on-going
exposure of area residents and workers.™® Dr. Weis again recommended EPA take
appropriate steps to reduce or eliminate exposure pathways.®’

81 14 (emphasis added).
B2 {).§. EPA, “What Makes Libby a Unigue Situation Requiring Special Attention,” (April 5, 2002).

3 Id

% Memorandum from Christopher P. Weis, Senior Toxicologist/Science Support Coordinator for Libby

Ashestos Site, to Paul Peronard, On-Scene Coordinator for Libby Asbestos Site (December 20, 2001)
(emphasis added).

Memorandum from Christopher P. Weis, Senior Toxicologist/Science Support Coordinator for Libby
Asbestos Site, to Paul Peronard, On-Scene Coordinator for Libby Asbestos Site (December 20, 2001)
(emphasis added). Weis reiterated this point in an addendum, stating, “Libby vermicenlite [insulation]
may serve as a source [of contamination] if disturbed.” Memorandum from Christopher P. Weis,
Senior Toxicologist/Science Support Coordinator for Libby Asbestos Site, to Panl Peronard, On-Scene
Coordinator for Libby Asbestos Site (April 16, 2002).

8  rd at1l.
¥ 1d at 16.
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2. Region 8 Recommendation EPA Declare a Public Health
Emergency

Records show officials within Region 8 and EPA Headquarters in Washington, D.C.,
convened a conference call in February 2002, to discuss the Action Memo for the Libby
clean-up and the need to declare a public health emergency. On February 6, 2002, an
EPA Headquarters employee emailed officials within Headquarters and Region 8,
following the call: “Region $ will draft basis for pubkic health emergency, write up as a
separate piece — for now — we will determine how it best fits in the Action Memo
document. . .7* The email reiterated the basis for declaring a public health emergency:
ATSDR studies, risk assessment, and the unique situation in Libby, Montana.

Subsequently, Region 8 in consultation with EPA Headquarters hegan drafting the basis
for declaring a public health emergency. On February 12, 2002, Paul Peronard, on-scene
coordinator for the Libby asbestos site, provided the group with a draft of the public
health determination, to be inserted “somewhere in the Current Action Memo
Amendment.”® Peronard attached a one-page document providing the basis for
declaring a public health emergency. The regional coordinator at FPA Headquarters, also
sent a document detailing the unique nature of Libby, Montana:

EPA studies indicate that massive historical and ongoing asbestos
releases have left contamination throughout the Libby area. The
mine and processing facilities were very close to the center of
town, contaminating many commercial and residential properties,

S

Libby is unique because EPA has found that public health effects
related to contamination at the site constitute a public health
emergency.”

Discussions between Region § and EPA Headquarters on the Action Memo Amendment
and on declaring a public health emergency were ongoing in early 2002. Attomeys
within EPA’s Office of General Counsel (OGC) participated in discussions with Region 8
about the Action Memo in mid-February 2002, shortly after Region 8 drafted language to
declare a public health emergency.” OGC edited the draft Action Memo, but there was

™ pmail from Patty Kalla to Jeff Denit, Peter Grevatt, Tom Sheckells, Dan Thomton, Lee Tyner, Victoria
Vanroden, Douglas Skie, Max Dodson, Matthew Cohn, Chris Weig, Paul Peronard, Steve Hawthorm,
and Schatzi Fitz-James (February 6, 2002).

8 Email from Pan! Peronard to Tom Shekells, Patty Kalla, Chris Weis, Matthew Cobn, Douglas Skie,
Yames Freeman (DOJ), and Steve Hawthorm (February 12, 2002) (with attachment “Determination that
a Public Health Emergency Exists in Libby™).

% Email from Dan Thorntori to Patty Kalla, Lee Tyner, Matthew Cohn (February 14, 2002).

% Email from Lee Tyner to Earl Salo (February 15, 2002) (with attachment Draft *Action Memorandum
Amendment™).
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no indication officials within OGC considered suiking the public health emergency
determination.

On February 20, 2002, Paul Peronard circulated the latest draft of the Libby Action
Memo to officials within Headquarters:

[TThis Action Memorandum Amendment changes the scope of the
Remova)l Action to address all sources of amphibole asbestos
where significant exposure may still take place. This approach is
necessary becanse EPA and ATSDR investigations indicate that
people in Libby have been exposed to amphibole asbestos via
multiple pathways, and that cumulative exposures may be
contributing to asbestos-related health effects.”

Peronard stated, “The document is now in the Region to finalize . . . and serd to HQ for
final review and signature.”*

3. EPA Headquarters’ Support for Region 8’s Recommendation
to Declare a Public Health Emergency

On Februnary 21, 2002, Marianne Horinko, Assistant Administrator for OSWER, received
Peronard’s draft language, 9 and commented, “we need to get ATSDR on the record as
well [regarding the public health emergency declaration]. We need to continually re-
emphasize that the PHE is based on gross exposure, not just insulation.”® Later that
month, Peter Grevatt, national science advisor at OSWER, responded, “I spoke with
Henry Falk from ATSDR last week. They will support our action,”” Horinko

% Email from Lee Tyner to Patty Kalla, Dan Thornton, Matthew Cobn, and Steve Hawthomn (Febraary
15, 2002).

% «Draft Action Memorandum Amendment” (February 20, 2002).

% Email from Paul Peronard to Lee Tyner, Dan Thornton, Jeff Denit, Mike Shapiro, Peter Grevatt, Steve
Jones, Richard Troast, Tom Sheckells, Patty Kaila, Matthew Cohn, Victoria Vanroden, Douglas Skig,
Steve Hawthorn, Tom Simons, Schatzi Fitz-Yames, and James Freeman (DOJ) (February 20, 2002).

%5 Email from Mike Shapiro to Jeff Denit, copying Dan Thornton, Douglas Skie, Lee Tyner, Matthew
Cohn, Patty Kalla, Peter Grevatt, Richard Troast, Schatzi Fitz-James, Steve Hawthom, Steve Jones,
Tom Shekells, Tom Simons, Victoria Vanroden, and James Fresman (DOJ), blind copying Marianne
Horinko (February 21, 2002).

% Enail from Mananne Horinko to Mike Shapiro, Dan Thomton, Douglsis Skie, Lee Tyner, Matthew
Cohn, Patty Kalla, Peter Grevatt, Richard Troast, Schatzi Fitz-James, Steve Hawthom, Steve Jones,
Tom Sheckells, Tom Simons, Victoria Vanroden, and James Freeman (DOI) (February 22, 2002).

7 Email from Peter Grevatt to Jeff Denit, copying Mike Shapiro, Tom Sheckells, and Marianne Horinko
(February 25, 2002).
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responded, “We need to get on Gov Whitman([’s] calendar to brief and make
recommendations post haste.””®

Tn February 2002, the Office of Pollution, Pesticides, and Toxic Substances (OPPTS)
voiced its concerns about removing the attic insulation, citing potential national
implication.”® “The data we have at this point do not appear to suggest that [Zonolite
Attic Insulation] will contribute significantly to risk in a typical attic situation. . . .In
conclusion, we do not think a supportable argument has been made to declare Libby a
Public Health Emergency based on the questionable added exposure burdens from
[Zonolite Attic Insulation]."®® However, EPA appeared to discount the opinion of
OPPTS and continued on the track of declaring a PHE.'"

Attorneys in EPA Headquarters supported Region 8’°s legal authority to remove Zonolite
Attic Insulation by declaring a public health emergency. 192 Tn March 2002, Jessica
Furey, special counsel to the Admunistrator, re%uestcd EPA OGC provide information on
Horinko’s authotity to sign the Action Memo."” OGC wrote:

To respond to releases or threatened releases of hazardous
substances that are part of the structure of (and result in exposure
within) residences, EPA needs to make a determination under
CERCLA § 104(a)(4) that the release or threatened release
constitutes a public health emergency and no one else has the
anthority and capability to respond in a timely mannet. . . . So, by
signing the amendment to the Libby response action to clean up
vermiculite insulation, Marianne [Horinko] will both make the §
104(a)(4) emergency finding (authorized by Delegation 14-2) and
approve the Regional Administrator’s 104(c)(1) emergency finding
{required by Delegation 14-2).1%

OGC also quelled earlier concerns regarding W.R. Grace’s ability to contest the public
health emergency determination, “{i]n general, section 113(h) of CERCLA will protect

% Email from Marianne Horinko to Peter Grevatt, copying Jeff Denit, Mike Shapiro, and Tom. Sheckells
(February 25, 2002).

% Email from Tom Simons to Peter Grevatt, Paul Peronard, Patty Kalla, and Tom Sheckells, copying
Brad Schultz, Lanra Casey, Cindy Fraleigh, Dave Kling, Dennis Degziel, Priscilla Flattery, Tony Baney,
William Sanders, Victoria Vanroden (February 22, 2002) (with attachment “OFPT Comments on
Action Memorandum Amendment Removal Action at the Libby Asbestos Site (February 22, 2002).

10 «PPT Comments on Action Memorandum Amendment Removal Action at the Libby Asbestos Site”
(February 22, 2022).

101 «pyblic Health Emergency Determination and Action Memorandum Amendment for the Time-Critical
Removal Action at the Libby Asbestos Site-Libby, Montana.” (March 14, 2002).°

102 Brail from Lee Tyner to Barl Salo (March 18, 2002) (with attachment “Libby Briefing for John
Valeri™).

'3 Pmail from Lisa Friedman to Lee Tyner (March 15, 2002).
W g Ees also email from Lisa Friedman to Earl Salo (March 15, 2002).
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the Agc[%cy from judicial review of its choice of response action until the work is
done.™

Headquarters proceeded with preparations for the declaration of a public health
emergency. Emails indicate Horinko requested to brief Administrator Whitman in early
March." On February 26, 2002, Horinko told Grevatt to “work with Joe Martyak [press
officer for EPA Headquarters] on the press statement for Libby.”'"”  She stated, “I'd like
to frame it as, we are declaring a [public health emergency] due to the gross, long term
exposures for the Libby residents, and thus we are taking aggressive action (including
select removal of insulation).”!% 1t appears EPA staff briefed Administrator Whitman on
March 19, 2002.'% On April 9, 2002, Bonnie Piper, spokeswoman with EPA
Headquarters Press Office, emailed staff, including Jessica Furey, special counsel for the
Administrator, noting: “I believe CTW [Administrator Whitman] wants this PHE
announced within 10 days.”'"°

In fact, Lincoln County Commissioner Marianne Roose, in an interview with Staff,
verified that Administrator Whitman discussed declaring a public health emergency when
she visited Libby, in September 2001. Roose commented:

“I Administrator Whitman] listened to the concerns of the community, we
had different folks that had testified, and Senator Baucus asked soms
questions, and [Administrator Whitman] of course asked several
questions, and when it was all done she was really, I have to tell you, she

105 Brail from Lee Tyner to Barl Salo (March 18, 2002) (with attachment “Libby Briefing for John
Valeri”). In staff mterviews of current EPA officials, EPA has claimed the threat of a suit by Grace
that would stop EPA’s removal of the insulation was a primary reason they eventually rejected the
PHE declaration in 2002. Administrator Whitman, in a January 16, 2003, letter to Senator Patty
Murray also cited possible legal challenges as a reason she ultimately decided not to declare a PHE.
See letter from the Honorable Christine Todd Whitman to the Honorable Patty Murray (Januaty 16,
2003). WR Grace did oppose EPA’s plan to remove attic insulation. Letter 10 Whitman from
Corcoran, However, staff has been unable to find any mention of this legal concemn in the e-mails and
other historical records from the relevant time period that EPA provided to the Committee. Moreover,
staff notes that section 113(h) of CERCLA has historically acted as a complete bar to legal challenges
to EPA’s removal or remedial actions under CERCLA.

16 Email from Jessica Furey to John Spinello (March 4, 2002). See also email from Marianne Horinko to
Peter Grevatt, copying Jeff Denit, Mike Shapiro, and Tom Sheckells (February 25, 2002) and email
from Susan Bromm to John Spinello (February 28, 2002). :

197 Bymail from Marianme Horinko to Peter Grevatt, Jeff Denit, copying Barbara Hostage, Gayle Rice, and
Caroline Brawn (February 26, 2002).

108 Id

199 Email from Patty Kalla to Marianne Horinko, Mike Shapiro, Jeff Denit, Peter Grevatt, Larry Reed,
Cindy Fraleigh, Tom Simons, Lee Tyner, Earl Salo, Lisa Friedman, Lave Kling, Busan Bromm,
Victoria Vanroden, John Spinello, Bonnie Piper, Jessica Furey, Douglas Skie, Steve Hawthorn, Max
Dodson, Jack McGraw, Paul Peronard, Matthew Cohn, Chris Weis, Tom Sheckells, and Richard
Troast (March 18, 2002).

10 Bmail from Bonnie Piper to Joe Martyak, Jessica Furey, Bonnie Bellow, Jane Kenny, Paul Gilman, Ed

Krenik, Randy Deitz, Michellc McKeever, and John Kasper (April 9, 2002) (emphasis added).
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was pretty emotionally touched by what she saw and heard that day, and
she promised that when she went back to DC that she would see that a
PHE was declared on behalf of the community of Libby, MT due to all of
the evidence and the concern that she had had presented to her that day at
the hcaring.”m

In early March 2002, documents including draft press releases, communication strategies
and the draft action memorandum indicate that EPA’s declaration of a public health
emergency in Libby was imminent.'? In fact, not only did EPA. draft press releases,
ATSDR received approval on its own press release, announcing the public health
emergency. "3

On March 28, 2002, Jeff Denit, special assistant to the Assistant Administrator for
QSWER (Forinko), emailed EPA staff, “timing of pending final decision on declaration
of Public Health Emergency: Tentatively, the earliest date for this is April 5, 2002 and
may be the following week to aliow for full coordination and completion of materials and
records.™!!* Denit also indicated press materials had been drafted: “because of the
unique conditions found at Libby and because this is the first time a public health
emergency has ever been declared under ‘superfund’, it is likely to receive some national
coverage. The PHE allows targeted cleanup of insulation product at Libby. . '

EPA Headquarters had drafted a press release, and continued to make edits on the
document throughout late March and early April.“ﬁ An EPA Headquarters officiat
ematled, “Tt seems to me the news is that EPA for the first time is declaring a public
health emergency under the Superfund law, which should be in the first paragraph.”m
EPA QSWER sent all press materials to Jessica Furey, in Administrator Whitman'’s
office:

We are targeting March 27, 2002, for completing ‘good’ drafts of
the desk statements, fact sheets, and Q and As. These documents

3 e ff interview with Marianne Roose (September 19, 2008).

U2 Tyraft Press Release, “EPA Continues Cleanup Activities in Libby, MT: Agency fo Address Residential
and Commercial Property Cleanups” (March 28, 2002). See also emaii from Jeff Denii to Susan
Spencer, copying Tom Sheckells (March 28, 2002), email from Lisa Friedman to Lee Tyner (March
15, 2002), email from Bonnie Piper to Joc Martyal, J essica Furey, Bonnie Bellow, Jane Kenny, Paul
Gilman, BEd Krenik, Randy Deitz, Michelle McKeever, and John Kasper (April 9, 2002), and email
from Tom Sheckells to Jessica Furey, copying Marianne Horinke, Gayle Rice, Larry Reed, and Jeff
Denit (March 22, 2002).

1% Email from Kathy Skipper, CDC, to Bonnie Piper (May 1, 2002).

M yr0il from Jeff Denit to Susan Spencer, copying Tom Sheckells (March 28, 2002).

115 Id.

16 Bmail from Suzarme Wells to Jeff Denit, Tom Sheckells, and Helen Duteau (March 28, 2002).

177 Email from Lauren Mical to Jeff Denit, copying Randy Deitz and Marjorie Buckholtz (April 1, 2002).
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can be relied upon to prepare the press statement and Governor
Whitman's talking points. '®

This press release eventnally included a drafted quote by Administrator Whitman:

The EPA believes that the conditions in Libby present an imminent
and substantial endangerment to human health and the
environment. By declaring a public health emergency, the EPA
can take aggressive steps to protect the citizens of Libby from
enduring further exposure to asbestos.'?

Geveral former EPA officials involved with Libby have told Staff it would be
uncharacteristic for the Agency to produce communication documents, including press
releases, unless a decision had been made by the Administrator. In Staff’s interview with
Jessica Furey:

Staff: Is it possible then that people were preparing/drafting an
Action Memo that had a public health emergency, press
office drafting fact sheets and press releases, would they do
that without thinking that’s where the agency was going o
go with that?

Furey : That would be unusual to have communications materials
drafted before a final decision is made. *°

Staff also interviewed Ed Krenik, head of EPA Congressional Relations:

Staff: So it's not unusual for press to be prepared by Headquarters
press office prior to this decision?

Krenik: Well I don’t know if Headquarters created that document
or if it was the region and sent...

Staff: It was Headquarters.

Uf  Eyail fiom Tom Sheckells to Jessica Furey, copying Marianne Horinko, Gayle Rice, Larry Reed, and
Jeff Denit (March 22, 2002) (emphasis added). See also email from Earl Salo to Bormie Piper,
copying Tom Sheckells, Matthew Cohn, and Lee Tyner (April 2, 2002), and emait from Bonnie Piper
to Marjorie Buckholtz, copying Marianne Horinko, Gayle Rice, and Lauren Mical (April 9, 2002).

19 Email from Bonnie Piper to Joe Martyak, Marianne Horinko, Gayle Rice, Jeff Denit, Tom Sheckells,
Lauren Mical, Dan Thornton, Patty Kalla, Helen Duteau, Dave Ryan, Dave Deegan, Steffanie Bell,
Jessica Furey, Panl Gilman, Jane Kenny, Bonnie Bellow (April 9, 2002) (with attachment Draft Press
Release, “EPA Continues Cleanup Activities in Libby, MT: Agency to Address Residential and
Commercial Property Cleanups” (March 28, 2002)).

120 gtaff interview of Jessica Furey (September 9, 2008).
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Krenik: ....From what I know I would say it would be, that the
Headquarters office would not create a press release until
there was a decision made at Headquarters. So if you're
telling me that that document was created by somebody at
Headquarters prior to 2 decision being made at
Headquarters, I would find that strange.'™!

On April 5, 2002, Region 8 Acting Regional Administrator Jack MeGraw signed a
transmittal memo to Horinko recommending si%nature, and the Action Memorandum
Amendment was mailed to EPA Headquarters, ? The document stated, “The purpose of
this ACTION MEMORANDUM AMENDMENT is to: 1) document the determination
that a public health emergency exists in the Libby Valley in Lincoln County, Montana. . .
M2 On April 9, 2002, Dan Thornton, coordinator for Region 8 at EPA Headquarters,
emailed Jessica Furey, stating, “per your call last night, this is a status update on the
Libby, Montana announcemery 124 Thomton stated McGraw had signed the transmittal
memo recopamending signature to the Action Memo Amendment and noted, “Marianne
Horinke could sign by the end of the week, %

4, EPA Headquarters’ Consideration of Alternatives to Avoid
Declaring Public Health Emergency

However, on April 9, 2002, there was an abrupt reversal of EPA’s decision to declare a
public health emergency. That day, Jessica Furey met with EPA’s OGC. 126 Furey
requested OGC to draft alternatives for EPA’s legal authority to remove the Libby attic
insulation. Farl Salo, Assistant General Counsel, responded to Furey, noting the lack of
any real alternative.”’

Staff was unable to definitively determine who originally gave the directive to come up
with alternate theories for dealing with Libby attic insulation.'?® However, emails

121 gaff interview of Ed Krenik (September 11, 2008).

122« ction Memorandum Amendment” (April 10, 2002) and email from Dan Thornton to Jessica Furey,
copymg Jeff Denit, Bonnie Piper, Paul Gilman, Peter Grevatt, Tom Shckells, Lauren Mical, Victoria
Vanroden, Larry Reed, Tom Simons, and Lee Tyner (April 9, 2002).

17 «a ction Memorandum Amendment” 1 (April 10, 2002).

124 Email frotn Dan Thomton to Jessica Furey, copying Jeff Denit, Bonnie Piper, Paul Gilman, Peter
Grevatt, Tom Shekells, Lauren Mical, Victoria Vanroden, Larry Reed, Tom Simons, and Lee Tyner
(April 9, 2002).

12¥ Id. (emphasis added).
126 Meeting request from Jessica Furey to Earl Salo and Lisa Friedman (Apri} 9, 2002, 3:00 p.m.).

127 Email from Earl Salo to Jessica Furey, copying Lisa Friedman, Lee Tyner, Susan Bronun, and Victoria
Vanroden (Apnl 9, 2002).

128 The April email seems to indicate Administrator Whitman’s interest in alternative theories, Email
from Caroline Previ to Lee Tyner, Earl Salo, Victoria Vanroden, Tom Sheckells, Patty Smith, and
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indicate a high-level meeting was set up between EPA officials and White House Office
of Management and Budget (OMB) during the same time period that Jessica Furey
requested OGC to find alternatives to the public health emergency.'” The meeting was
scheduled for April 16, 2002, with participants including Jessica Furey, Marianne
Horinko, and OGC,'* as well as Phillip Petry, General Counsel to OMB, Marcus
Peacock, Associate Director of OMB, Diana Schacht, Special Assistant for Domestic
Policy for White House Domestic Policy Council, and John Howard, with White House
Council of Environmental Quality (C‘,EQ).131 In Staff’s interview of Jessica Furey, she
noted: :

I do remember going over to OMB with Marianne for one meeting,
I remember the issue of precedent coming up. There was a lot of
discussion if this had been done before, there was concern about
sort of the slippery slope, if you do it in this case why this situation
and where do you draw the line for other situations. And will that
create public hysteria.’>

Later in the interview with Furey, the following exchange took place regarding the
directive to look at options other than a public health emergency:

Staff: Our million dollar question here is if you're preparing press
releases, and now all of a sudden you're looking for options
... do you know where that direction carne from to Jook at
other options?

Furey: Where? I don’t remember specifically. I remember we
went over to OMB and we got a lot of questions about
precedent, had this been done before, but I don’t remember
who specifically raised it first. You know, I don’t
remember, that’s a good question. It’s not something that
Whitman would have initiated that I can thiok of. ™

128

130

131

132
133

Matthew Cohm (April 10, 2002). However, Jessica Furey stated to Commmittee staff that she was
unsure where the directive came from. See Staff interview of Jessica Furey (September 9, 2008).

Email from Lisa Friedman to Earl Salo (April 11, 2002) (forwarding meeting “Libby Mitg w/
Furey/l—lorinku/Friedman./Perry—OMB/Peacock-OMB/Schact-DPC/Howard-CEQ”, scheduled for April
16, 2002, at 1:00 p.m.)

Emails indicate Friedman asked Salo to go in her place. Email from Lisa Friedman to Earl Salo (April
11, 2002) Salo Iater agrees. Email from Earl Salo to Gail Davis, copying Lisa Friedman (April 12,
2002). _ )

Email from Caroline Brown to OSWER Calendar Distribution (April 15, 2002) (attaching Horinko’s
schedule, including “Libby Mtg w/ Furey/Horinko/Ftiedman/Perry-OMB/Peacock-OMB/Schact-
DPC/Howard-CEQ”, scheduled for April 16, 2002, at 1:00 p.m.). Jessica Furey confirmed this
meeting ocomrred during her interview with Committee staff. See also, Staff interview of Jessica Furey
(September 9, 2008).

Staff interview of Jessiea Furey (September 9, 2008).
Id
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EPA appeared to be prepared to declare a public health emergency until the high-level
OMB meeting. Following this mesting, EPA reversed course on declaring a public
health emergency. From this sequence of events, as well as other documents reviewed
and the interviews of former EPA employees, there is reason to beleive OMB
discouraged EPA from declaring a public health emergency, and EPA. thereafter tried to
find an alternate way to justify removing attic insulation.

OGC began discussing three “possible argnments for not making a public emergency
finding.” On April 10, 2002, just one day after Furey met with 0OGC, OGC emailed
Furey, providing what appears to be a preliminary response, listing three alternatives to
declaring a public health emerpency." Lisa K. Friedman, Associate General Counsel
for OSWER, told Furey, “we’ll let you know later today what we come up with!™'#

OGC then proceeded to draft legal reasoning for each of the three alternatives, including
the alternative of insulation temoval nnder CERCLA based on it being a “non-

product. ™3¢ OGC outlined that CERCLA limits EPA when the removal is based on
exposure within buildings from products which are part of the structure. However, OGC
was aware that W.R. Grace put out piles of waste vermiculite for the residents of Libby to
take and use, and so OGC proposed that Libby residents might have placed this waste
vermiculite in their attics. Consequently, OGC argued the insulation found in Libby
attics isnot a 1:>1ru:)c1uct.”’7 Tt appears that the purpose of this evaluation was tactic to avoid
declaring a public health emergency.

However, this waste vermiculite was not used in the attics of Libby homes. In the
interview with OIG, Paul Peronard, explained that EPA Headquarters’ factual basis for
the proposed non-product theory was invalid.’*® Peronard stated that vermiculite must be
expanded to be suitable for insulation.’* The piles of vermiculite left out for Grace

13 Epmail from Lisa Friedman to Jessica Furey, copying Earl Salo and Lee Tyner (April 10, 2002). First,
OGC proposes that the insulation is not “product”, citing their understanding that some Libby residents
picked up “off-spec insulation™ from the Grace plant to use in their homes. Second, OGC suggests the

. insulation does not result in “exposure within” a building but instead poses risk of outdoor exposure.
The third alternative is that the insulation is not “part of the structure of” a building.

135 !d.

1% Ryail from Earl Salo to Lee Tyner and Lisa Friedman (April 10, 2002) (with attachment “Argument
on Indoor Exposure”) and email from Lee Tyner to Lisa Friedman artd Barl Salo (April 10, 2002) (with
attachments “Option 2 — The removal of the vermiculite insulation does not fall within the restrictions
of CERCLA. § 104(a)(3)(B)).

137 id

TE (4 interview of Paul Peronard (August 6, 2007).
50 74 '
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employees were unexpanded vermiculite, not suitable for attic insulation.!*® Therefore,
Peropard says, the non-product theory 18 inaccurate.'!!

However, OGC made the assumption that Libby community members used this waste
vermiculite as insulation. Thus, “it is not really a product as we usually think of

‘product’ — something carefully manufactured and carried mn the stream of the structure of
the building — it was just poured into the interstices in the walls and above the ceiling. ™

Salo later clarified OGC thinking with respect to the non-product theory: “Some of the
insulation was made available to homeowners at no cost by a local manufacturer, which
may not have been packaged, labeled, inspected, tested or otherwise processed the
insulation as would normally be done for a commercial product. . . . EPA is considering
interpreting the term ‘product’ not to include this insulation. Our legal theory would be
that Congress did not address the question of how to interpret the term ‘product,” and that
a reasopable interpretation under Chevron'* is to limit it to substances processed, and
therefore regulated, in ways typical of commercial products, because substances not
processed in this manner are more likely to pose risks that warrant cln:a:m;p.'””4

However, it appears OGC itself was unsure of the factual basis for this claim, and stated:

Sometimes Grace left piles of vermiculite (of-spec? expanded?)
around for the citizens of Libby (or just employees?) to take home.
.. .We cannot now distinguish between that vermiculite insulation
that was bought in bags as a product and installed in homes and
businesses, and that vermiculite that Grace made available and
people in town helped themselves to (rrue?)'®

On April 10, 2002, OGC sent Furey their response, “here’s a rough stab at trying to
articulate arguments which would support EPA’s removing asbestos-contarninated
insulation from homes in Libby, Montana without making a public health emergency
finding under CERCLA § 104(a)(4). All of them are very fact-dEfendent, and we really
don’t know whether we have the facts to make the arguments,” § Furey responded,
“thanks for your good (and quick!) work on this.”*’ :

140 Id

141 Id

42 ponsil from Lee Tyner to Lisa Friedman and Earl Salo (April 10, 2002).
3 Chevron USA Inc. v. NRDC, 467 US 837 (1984).

¥ Email from Earl Salo to OGC Associates, copying Lee Tyner, Lisa Friedman, and John Valeri (April
19, 2002).

5 Email from Lee Tyner to Lisa Friedman and Bar] Salo (April 10, 2002) (emphasis added).

146 pynail from Lisa Friedman to Jessica Furey, Marianne Horinko, and Jeff Denit, copying Earl Salo and
Lee Tyner (April 10, 2002) (with attachment) (emphasis added),

W7 Bwail from Jessica Furey to Lisa Friedman (April 10, 2002).
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Matt Cohn, enforcement attorney in Region 8, was also asked to contribute 1o alternative
options for EPA Administrator Whitman.'** At some point, Cohn received a draft of
OGC’s suggestions. On April 12, 2002, Matt Cohn sent a memo to Furey discounting all
three of EPA’s alternative legal theories.'*  With respect to the ‘non-product’ theory,
Cohn noted, “There is nothing in our record to indicate that these ‘giveaways’ were put in
people’s attics. . . . While it would not be unreasonable to assume some small amount did
get used as insulation, it would be difficult to argue to a judge that the amount was
significant.”*® On April 15,2002, Cohn again conveyed these concerns, this time to

Horinko’s special assistant, Jeff Denit. Denit emailed Horinko:

I've double-checked w/ Matt Cohn about record support for ‘non-
product’ insulation: . . . The giveaways we can document are for
wastes used at track, out buildings, yard rocks that wouldn’t be
used in insulation. Since Libby is one of the few, if not only site
where EPA is looked upon favorably, and PHE would be favorably
received and admin’r would be praised, 777 213!

In Horinko’s interview, Staff asked her about Region 8’s concems with the “non-product’
theory:

Staff: Did the region ever come back to you and say we don’t
think the facts supported [the non-product theory]?

Horinko: As I recall there was some back and forth about that, but
my feeling was that if OGC stands behind it, they're a

fine group of lawyers.
e

Staff: Do you remember Matt Cohn with Region §7 Do you
recall his involvement with this?

Horinko: I believe he was the one raising the questions about the
factual basis for the waste determination.

Staff: In what context do you recall?

Horinko: He may have written a memo or an email, something in
writing.

48 Email from Caroline Previ to Lee Tyner, Earl Salo, Victoria Vanroden, Tom Sheckells, Patty Smith,
and Matthew Cohn (April 10, 2002).

149 Eav from Matt Gohn to Jessica Furey, “Response to OGC Alternatives to Public Health Emergency™
(April 12, 2002).

150 Id

Bl prail from Jeff Denit to Marianne Horinko (April 15, 2002) (emphasis added).
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Staff:  But when you went with the non product theory that
discounted what he was saying?

Horinko: Well, the lawyers in OGC assured me they had enough
evidence to make that determination. It’s not the first
time lawyers have disagreed about something.

Staff: So did the attorneys at OGC expressly note Matt Cohn’s
concerns and say no, we feel...

Horinko: I don’t remember that they expressly noted Matt’s
concerns or just assured us that they felt they had
enough evidence to support that determination."

However, Earl Salo in his second interview with OIG noted he was misinformed about
the use of the waste vermiculite:

SALO stated that he heard about the ‘large piles’ and that residents
were using this material at their homes. SALQO was asked if he
thought the material in the piles was the same as that used as attic
insulation by the residents in their homes. SALO replied, that he
thought this was the same, SALO was shown several emails which
disputed the theory of non-product attic insulation being used by
residents of Libby, and available for the residents use. When
asked how the decision not to declare 2 PHE was made based on
facts not supported by the EPA persons performing the cleanup,
SALO stated that he was unaware of this information and thought
the piles of vermiculite set out by W.R. Grace were insulation. It
became apparent during the interview that SALO was unaware of
the difference in the vermiculite of the piles found around Libby,
and that of expanded vermiculite insulation product found in the
attics of the Libby residents.'*

On April 13, 2002, Horinko conveyed to Shapiro and Denit, “One reason we are so tied
up in knots over the [public health emergency] is that we seem to have no gnidance or
criteria as to what constitutes a [public health emergency]. . . . [Cloul[d] ctw [Whitman]
say as part of the rollout that she has directed us to work with [ATSDR] to develop such
guidance?”154 Denit responded, “Don’t have criteria for PHE but Libby is at far end of
scale: mortality/morbidity, etc. Declare phe at Libby, not elsewhere until epa/atsdr work
out criteria guide of what min specs constitute a [public health emergency].” He again

152 Gtaff interview of Marianne Horinko (September 10, 2008).
¥ OIG interview of Earl Salo (April 4, 3008).
B4 il from Marjanne Horinko to Mike Shapiro, copying Jeff Denit and Gayle Rice (April 13, 2002).
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reiterated his concerns for removing insulation on the non-product theory: “Not pickin
up much support for 104 b theory/lots of concern about press coverage: ‘cover-up’.. I3

In mid-April, 2002, it appeared that EPA began to consider omitting the non-product
theory from the Action Memo, possibly based on the concerns raised by the Region that it
lacked a factual basis. On April 18", 2002, Salo emailed his colleagues in OGC, “Jessica
[Furey] says the Administrator wants to consider the possibility of havfing] no legal
theory in the action memo.”' >

Meanwhile, EPA Headquarters continued to receive information from Region § on
Libby's unique sitwation that would support a public health emergency declaration. On
April 17, 2002, Grevatt received information from Weis on the health impact of
vermiculite asbestos in Libby, citing ATSDR studies and discussions, “18% of 5,590
(1,006) individuals showed evidence of asbestos-related abnormalities . . . . Mortality
study has been reevaluated by ATSDR. Lincoln County now first in the nation with
respect to asbestos-related deat[hs] per capita.,”!”’ Grevatt forwarded the information to
Horinko and Furey, stating, “I think these are particularly compelling data, and help to
emphasize how different Libby is from the rest of the country.”'**

5. EPA Headquarters® Decision to Remove Insulation without
Declaring Public Health Emergency

In late April or early May, emails indicate EPA Headquarters decided to remove the attic
insulation, without declaring a public health emergency or stating a legal basis for the
removal. Tt appears some officials within Headquarters hoped to direct Region 8 fo act
without publicly issuing a formal Action Memo; however, Majorie Buckholtz at EPA
Headquarters noted:

Earl Salo [OGC] said we shouldn’t send memo directing region to
do stuff — that is the place of the Action Memo and it makes us
look bad to be directin% things outside of the process. (smells
political and smarmy)’>”

155 Email from Jeff Denit to Marianne Horinko (April 16, 2002).

15 oail from Earl Salo to Lisa Friedman and Lee Tyner (April 18, 2002). (emphasis added).

157 Email from Chris Weis to Peter Grevatt (April 16, 2002) (citing Agency for Toxic Substances and
Disease Registry, U.S. Department of Health and Human Services, “Year 2000 Medical Testing of

Individuals Potentially Exposed to Asbestosform Minerals Associated with Vermiculite in Libby,
Montana" (August 23, 2001) (ATSDR 2001 report)).

155 Email from Péter Grevatt to Jeff Denit, Marianne Horinko, Mike Shapiro, and Jessica Furey (April 17,
2002).

19 Email from Marjorie Buckholtz to Marianne Horinko, Joe Martyak, Ear] Salo, Jack McGraw, copying
Jeff Denit, Bonnie Piper, Randy Deitz, and Lauren Mical (May 1, 2002) (emphasis added).
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|
Headquarters then drafted the Action Memo to authorize removal of insulation without
declaring a public health emergency. Jack McGraw agreed, as long as the insulation 18
addressed. Horinko received an email from an official in Headquarters stating: I talked
to Mcgraw, and he agreed that as long as the action memo mentions ZONOLITE, he’s
cool with proceeding.” The email stated McGraw’s concerns, including: “EPA is in WR
Grace’s pocket and afraid to declare PHE because they don’t want us 01 It
appears at this point, the Action Memo Amendment was revised again.

However the Action Memo did not include the legal basis for removing attic
insulation.'®! On May 2, 2002, Lauren Mical, EPA Office of Media Relations, provided
a list of questions and answers related to the Libby cleanup. Mical left the final question
_ “under what authority does EPA remove insulation without a public heaith
emergency?” — without an answer. Rather she stated, “Earl Salo and J eff Denit working
on r<35pt;~113t=:.”162

On May 1, 2002, Region § provided a draft communication strategy. ' It stated, “EPA
HQ is discussing making an announcement that EPA will remove Zonolite Insulation
from Libby homes without determining that a Public Health Emergency exists.”'%* EPA
Headquarters responded, “we shouldn’t start out by telling what we are not doing (ie, not
declaring a PHE) — but rather what we are doing.” 55 The document was then edited to
remove reference of the public health emergency. %

On May 2, 2002, McGraw again signed and submitted the Action Memo Amendment to
Headquarters.!®’ Yet again — EPA prepared to finalize the Action Memo Amendment

180 rd (emphasis added).

181 (1.5 EPA “Action Memorandum Amendment for the Time-Critical Removal Action at the Libby
Asbestos Site” (May 2, 2002). See also email from Marjorie Buckholtz to Marianne Horinko, copying
Jeff Denit, Randy Deitz, and Lauren Mical (May 7, 2002) (“In the absence of specific legal doctring,
we are relying on our removal authority to be protective of public health and the environment.”)

162 Email from Lauren Mical to Bonnie Piper, Tom Simons, Douglas Parsons, Tom Scheckells, Jeff Dentit,

and Marjorie Buckholtz (May 2, 2002).

18 Email from Wendy Thomi to Anbrey Miller, Bert Garcia, Bob Fox, Chris Weis, Dale Vodehnal, David
Williams, Douglas Skie, Duc Nguyen, Jim Christiansen, Johanna Miller, John Wardell, Kelcey Land,
Matthew Cohn, Paul Peronard, Rich Lathrop, Sandy Fells, Sonya Pennock, Steve Hawthom, Bonnie
Piper, Patty Kalls, and Jack McGraw (May 1, 2002) (attaching “DRAFT — Deliberative Process
Communication Strategy: Libby Montana Zonolite Insulation Removal” (May 1, 2002)).

18 «yp APT — Deliberative Process Communication Strategy: Libby Montana Zonolite Insulation
Removal” (May 1, 2002) (emphasis in original).

185 Email from Matjorie Buckholtz to Bonnie Piper, copying Lauren Mical and Randy Deitz (May 1,

2002).

166 «yyp ART — Deliberative Process Communication Strategy: Libby Montana Zonolite Insulation
Removal” (May 1, 2002) (with edits). The Issue is amended to state, “EPA FHQ 15 preparing to sign an
action memo that enables Region & to move forward with cleanup plans including removing the
Zonolite insulation in homes when appropriate.

167 1y 5, BEPA “Action Memorandum Amendment for the Time-Critical Removal Action at the Libby
Asbestos Site” (May 2, 2002).
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and announcement of the removal of attic insulation, but this time without declaring a
public health emergency or stating a legal basis for the removal.'® Press releases were
revised.'® Bonnie Piper emailed EPA officials, “below is the ‘old” fact sheet [from
ATSDR] that she [Kathy S 'Eper, ATSDR] is going to clean up (deleting reference to
public health f:rnf:rgem‘,y).”17 On May 3, 2002, Victoria Vanroden, Office of Superfund
Remediation and Technology Innovation, emailed Barry Breen, “the Action Memo was
to be signed today by Marianne Horinko.”!”' However, she emailed again on May 6,
2002, “it appears the Action Memo has not been signed yet.”’* On May 8, 2002, EPA
held a conference call with Region 8 officials and Headquarters, to discuss the Action
Memo and announcement.'”

6. OMB’s Demand for Legal Authority Without Declaring a
Public Health Emergency and EPA’s Subsequent Return to the
Discredited Non-Product Legal Theory

On May 7, 2002, OMB entered the picture again. John Spinello, Assistant Counsel to
Administrator Whitman, sent a one line email to John Wood, Office of General Counsel
for OMB, “John: As we discussed. Thanks,” and attached the Libby Action Memo
Amendment.”

On May 8, 2002, at 4:56 p.m., OMB emailed specific changes to the Action Memo,
including additional language: “The multi-pathway, extreme exposures of the residents
of Libby, Montana is unique. Vermiculite removal activities at this site set no precedent
for possible future removals from other Jocations.”' ™

168 pyail from Victoria Vanroden to Barry Breen, Susan Bromrn, Kenneth Patterson, and Bruce Kulpan
(May 3,2002) (“The Action Meimo was to be signed today by Marianne Forinko.”).

18 Email from Lauren Mical to Wendy Thomi, copying Bonnie Piper, Douglas Skie, Earl Salo, Jack
McGraw, Jeff Denit, Jim Christiansen, Jobn Wardell, Marjorie Buckhoitz, Patty Kallz, Paul Peronard,
Randy Deitz, Rich Lathrop, Sonya Pennock, Steve Hawthomn, and Tom Sheckells (May 3, 2002). See
also email from Max Dodson to Jeff Denit (May 9, 2002) (“Drop the Declaration of Health Emergency
stuff and the “national implication’ stuff.”)

I Email from Bonnie Piper to Earl Salo, John Spinello, Dave Kling, Tom Simons, Douglas Parsons, and
Susan Hazen (May 8, 2002).

Email from Vietoria Vanroden to Barry Breen, Susan Bromm, Kenneth Patterson, and Bruce Kulpan
(May 3, 2002).

17 Email from Victoria Vanroden to Barty Breen, Susan Bromm, Kenneth Patterson, and Bruce Kulpan
copying Yolaanda Walker (May 6, 2002).

I Email fiom Gail Davis to Bonnie Piper, Jack McGraw, Randy Deitz, Earl Salo, Douglas Parsons,
Susan Hazen, and Joe Martyak, copying Valarie Bynum, Shirley Kelley, Dennis Franklin, and Denise
Adams (May 8, 2002).

1 Email from John Spinello to John Wood (May 7, 2002) (attaching the Libby Action Memo
Amendment).

1% Bmail from Tad Gallion (OMB) to Randy Deitz (May 8, 2002).
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At 6:21 p.m., Deitz forwarded OMB comments to Horinko, stating:

I have no idea if we ever envisioned OMB having any say in the
action memo. OQut of the blue I got a call from the OMB SF
analyst saying they had comments. I am not even sure how they
got a copy of the action memo,'”®

Horinko responded, “has OMB ever commented on an action memo before? I hate to set
that precedent . . 2177 Salo also responded:

My only concern is with the second sentence of #2. It does not
improve EPA’s ability to treat future cases differently, butitis a
clear signal that EPA is uncomfortable with the precedent it may
be sei'tinpf, and is therefore both a legal and political liability. I’d
delete it.'

Horinko responded.:

Good advice Earl. If we do accommodate any changes, I told
Randy [Dietz] to make it clear to Marcus [Peacock of OMB] that I
am doing this out of the goodness of my heart/because I think the
changes are sensible, and not because I believe OMB has authority
to review our action memos!'”

The Action Memo Amendment had been finalized and EPA was ready to make the
announcement. However on May 8, 2002 at 7:42 p.m., Marcus Peacock, Associate
Director of OMB, emailed Elizabeth Stolpe, Associate Director of Council on
Environmental Quality, copying several high-level officials, including Marianne
Horinko, Randy Deitz, and Joe Martyak of EPA, with the subject: “Re: TIME
SENSITIVE Libby MT Superfund announcement.” % The email, which EFA would only

1%  EBmai! from Randy Deitz to Jeff Denit, Tom Sheckells, Ear] Salo, copying Marianne Forinko (May 3,
2002).

177 Email from Marjanne Horinko to Randy Deitz, copying Earl Salo, Jeff Denit, and Tom Sheckells (May
9, 2002).

I8 Email from Earl Salo to Randy Deitz, copying'Jeff Denit, Marianne Horinko, and Tom Sheckells (May
9, 2002). : . :

179 Email from Mariagne Horinko to Earl Sale, copying Jeff Denit, Randy Deitz, and Tom Sheckells (May
9, 2002).

180 proost from Marcus Peacock to Elizabeth Stolpe, copying Marienne Horinko, Randy Deitz, and Joe
Martyak (May 8, 2002).
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allow the Comumittee to read in the presence of EPA’s attorneys but not retain a copy,
states:

Both OMB OGC and Nancy Dorn at OMB have put a hold on this.
OMB OGC is still discussing this with EPA.

On the email, Peacock also copied other high level officials throughout the White House,
Office of the Executive of the President, and Office of the Vice President, including:
James Connanghton, Chairman of CEQ; Jay Leftkowitz, Deputy Director of White House
Domestic Policy Council; Robert McNally, with the White House Office of Policy
Development: Kristen Silverberg, Special Assistant and Advisor to the President’s Chief
of Staff: Karen Knutsan, Deputy Assistant for Domestic Policy to the Vice President,;
Randall 8. Kroszner, member of the President’s Council of Economic Advisors; John
Graham, Administrator, Office of Information and Regulatory Affairs (OIRA) in OMB;
Paul Noe, Counsel to the Administrator at OIRA; D, Marcus Sumetlin, Deputy Director
of the National Economic Council; Samuel Thernstrom, Director of Communications at
CEQ; Matthew Koch, Associate Director, White House Office of Cabinet Affairs, and
John Wood, associate general counsel for OMB.

The next day, EPA received word that OMB has requested additional changes to the
memo. On May 9, 2002, at 11:56 a.m., Salo emailed Tyner and Friedman, “Bob says
OMB wants a legal theory in the action memo.”'® Salo attached a one paragraph
document providing that EPA had legal authority to remove the insulation because
“homes in Libby contain insulation that consists of Libby vermiculite that did not
constitute a ‘product” under § 104(a)(3).” Thus in response to pressure from OMB fora
legal theory, OGC returned to the non-product theory previously discredited by the
Region. Tyner responded, “Does the action memo have any facts to back it up?”182
Friedman also responded to Salo:

Looks QK. to me. I think this summarizes the best argument we
can make that the give-away insulation is not a ‘product.” . . . Do
we need written justification. in the record for responding to all
homes — eg., we can’t tell which homes used purchased ipsulation
and Wlfgfh used give-away insulation, so we're cleaning up all of
them?

Salo responded, “I know I dodged that issue, It’s so fact-dependent that I afraid
anything 1 write might be inaccurate or counter-productive.”'**

81 Rrail from Earl Salo to Lee Tyner and Lisa Friedman (May 9, 2002) (with attachmenit “Insert on
‘product’ under § 104(2)(3)). ‘

8 Bymail from Lee Tyner to Earl Salo (May 9, 2002) (emphasis added).
18 Pmail from Lisa Friedman to Earl Salo (May 9, 2002).
18 Bmail from Ear! Salo to Lisa Friedman, copying Lee Tyner (May 9, 2002).
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Following this dialogue within OGC, Salo sent the language to Spinello.”® Spinello
emailed Wood of OMB at 1:17 p.m. on May 9, 2002, and included the non-product legal
theory, “John: As discussed, draft language regarding ‘product’ follows.”'® Spinello
emailed Gayle Rice, chief of staff for Marianne Horinko, “Gayle: As we discussed, the
following language should be added to the introduction and also to Section VIIL”

These changes established a legal theory for the removal of insulation without declaring
a public health emergency: “EPA believes that under these unique facts the removal
actions specified herein are not limited by the provision for ‘products’ in CERCLA. ™
At 4:40 p.m. that same day, Rice emailed these changes to Thornton, “please make the
following changes to the Action Memo, per a conversation with OMB/OGC/Horinko, %
providing evidence that Horinko, Spinello and OMB discussed the Action Memo that

day.

EPA Headquarters made numerous changes to the Action Memo, including the addition
of the ‘non-product’ legal theory, on May 9, 2002. Despite these changes, the Action
Memo retained McGraw’s signature from May 2, 2002, An email from Dan Thornton to
Rice, Horinko, and others on May 9, 2002 states: “I have incorporated the suggested
changes, and modified the AM so that they fit in the existing sections per your
request.“lsg

At 5:45 p.m. on May 9, 2002, Spinello forwarded the Action Memo to Wood at OMB,
stating, “this is the final action memo. I have reviewed it and believe it reflects all the
edits we discussed.”!®® Spinello also sent Wood the press release.’” At 5:56 p.m., Rice
asked Sloinello, “who do we need to hear from to give the OK to Marianne to approve
this?'* Spinello responded that he is waiting to hear from OMB, to “quickly eye-ball”
the changes made. '™

At 6:47 p.m., Wood responded, “thank you for your efforts to alleviate my concerns.
Here are just a few edits, which are necessary to avoid the problems we discussed
earlier.”™ Wood requested all reference to the CERCLA section providing a public
health emergency (104(a)(4)) be removed from the Action Memo:

185 Email from Earl Salo to John Spinello (May 9, 2002, 12:01 p.m.).
18 Bmail from John Spinello to John Wood, copying Earl Salo (May 9, 2002).
157 Email from John Spinello to Gayle Rice (May 9, 2002, 4:02 p.m.).

1% Email from Gayle Rice to Dan Thomnton, copying Marianne Horinko, Jeff Denit, John Spinello, Tom
Sheckells, and Max Dodson (May 9, 2002, 4:40 p.m.). ) '

18 Email from Dan Thornton to Gayle Rice, copying Jeff Denit, Marianne Horinko, John Spinello, Max
Dodson, and Tom Sheckells (May 9, 2002, 5:04 p.m.).

%0 Email from John Spinello to John Wood (May 9, 2002, 5:45p.m.).
11 Email from John Spinello to John Wood (May 9, 2002, 5:55 p.m.).
%2 Email from Gayle Rice to John Spinello (May 9, 2002, 5:56 p.m.).
1 Ymail from John Spivello to Gayle Rice (May 9, 2002, 6:26 p.m.).
194 Pmail from John Wood to John Spinello (May 9, 2002, 6:47 p.m.).
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Please change ‘the removal actions specified herein are not limited
by the provision for “products” in CERCLA § 104(2)(3) and (4)’ to
‘the vermiculite to be removed from residences and businesses
does not constitute a product under CERCLA § 104(a)(3).” MOST
IMPORTANTLY, MAKE SURE THAT THE CITATION OF
104(A)(4) 1S DELETED."”?

Wood also directed Spinello:

As currently written, this indicates that *some portion’ of the
vermiculite is not a product, but that ‘all® sources will be removed.
While that may end up being the case (b/c it may be impracticable
to find out which were in fact purchased), we should not state that
cxplicitly.lgﬁ

“Wood suggested the documents be changed to indicate all homes to be cleaned in Libby
used the waste ‘non-product’ vermiculite as insulation. Wood requested the language
state ““the highly unusual facts indicating that homes in Libby contain insulation that
consists of asbestos-containing vermiculite mined at Libby’” was not sold as commercial
product.’””  Spinello indicated his support for Wood’s changes and forwarded them to
Horinko, Furey, and Rice.!”® At 7:22 p.m., Horinko responded with her objection to the
change:

John, as discussed, we have no direct evidence that the homes
contain waste vermiculite. All that we know is that Grace gave
away vermiculite, and some may have ended up in the msulation,
we don’t know how much and will never know given the time
passage. Therefuore [sic], I am not comfortable signing any thing
[sic] so definitive.’

Spinello responded, “I understand. I believe we’ve worked this out w/ OMB, it now
appears to be more about logistics.”>”

% 4. (emphasis in original).

196 I d:
7 1d (emphasis added)

1% Email from John Spinello to Gayle Rice, Marianne Horinko, and Jessica Furey (May 9, 2002, 6:58
p-m.).

Email from Marianne Horinko to John Spinello, copying Gayle Rice and Jesgica Furey (May 9, 2002,
7:22 p.m.).

Email from John Spinetlo to Marianne Horinko, copying Gayle Rice and Jessica Furey (May 9, 2002,
3:04 pam.).
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In the morning of May 10, 2002, Furey responded to Spinello, “John: I am unable to
access the latest version of the [Action Memo], Were you able to address marianne’s
concerns. 1 concur with her comments.”*" Spinello responded:

Yes, I believe we worked out Marianne’s concerns. She and her
staff are reviewing now, but I think she will be satisfied. In the
latest (final?) draft we don’t say that we have ‘evidence’ or that
homes in Libby ‘may have’ vermiculite insulation that was given
away and thus not a product. Instead, we make no factual
representations on this specific point, but say simply that: (1)
vermiculite was given away at the mine, and (2) that we believe
the limitation on products does not apply. Without explicitly
connecting the dots, we express an inference. 1think, among the
several less-than-perfect ways to write this, it is as good as any. 2"

Rice forwarded Spinello’s email to Denit, “Jeff: Please review asap — let me know if you
have any objections!”m Emails suggest Jeff Denit sent OMB’s proposed changes to the
Action Memo to EPA officials at Region 8, and Repion § voiced the exact concern that
Horinko has. Denit emailed Horinko after relaying Region 8’s concerns to Spinello over
the phone:

Reg[ion 8] concerned that homes (absent modifier) is too broad,
ete. Disc[ussed] w/ John [Spinello] reveal his perspective that if
OMRB doesn’t agree to modjification] we elevate, lose time etc.”

Denit then stated, “I disc[ussed] w/ Max [Dodson] and advised john. [Spine].loo]
that R8 agrees to omb change 50 we’re proceeding as edited by you/John.. 203

On May 10, 2002, Matt Cohn recetved a document drafted by John Spinello that
explained EPA authority to remove insulation without declaring a public health
emergency. Cohn emailed Spinello on May 13, 2002, questioning the accuracy of EPA
authority to remove the Libby attic insulation under CERCLA without a PHE:

Section 104 of CERCLA is unambiguous, the Agency must
determine the existence of a public health emergency in order to
remove a product which. is part of 4 structure and results in
exposure within that structure. . . . The record does not currently

20! Bmail from Jessica Furey to John Spinello (May 10, 2002, 10:15 a.m.).
22 Email from John Spinelto to Jessica Furey (May 10, 2002, 10:45 a.m.) (emphasis added).
23 Email from Gayle Rice to Jeff Denit (May 10,2002, 9:23 am.).

2 Email from Jeff Denit to Marianne Horinko, copying Ed Krenik, Gayle Rice, Marjorie Buckholtz, Joe
Martyak, and John Spinello (May 10, 2002, 2:09 p.m.) (emphasis added).

205 I d
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support arguments that it is not a product or that exposure does
not occur within the structure.*®

The reviewed records are devoid of any response by Spinello to Cohn’s objections.

Horinko ultimately signed a final Action Memo Amendment. Emails indicate changes
were not finalized until May 10, 2002; 2% however, Horinko’s signature is dated May 9,
2002.2%° The Action Memo greatly expanded the scope of removal authority to include
Zonolite insulation removal from the attics of Libby homes.

However, EPA did not declare a public health emergency. Rather, EPA concluded that
the insulation in Libby was not a “product” within the meaning of the limitation provided
in CERCLA § 104(a)(3)(b).2* The final Action Memo, that Horinko signed, says that
Libby homes contain non-product vermiculite.2!® Tt states, “this action is based upon the
unique circumstances in Libby, which include ... the highly unusual facts indicating that
homes in Libby contain insulation that consists of the asbestos-containing vermiculite
mined at Libby that was not inspected, packaged, labeled, warranted, regulated or sold as
a commercial product.”*!!

This argument that the insulation was not a product was premised on the assumption that
some of the insulation in Libby homes had come from waste piles outside WR Grace’s
processing facilities, rather than being purchased from a store.”’? An argument that the
Region steadfastly maintained was not supported by the evidence in Libby. 213 Relying on
this theory, EPA claimed this authority to remove asbestos-contaminated insulation in
Libby without declaring a public health u=:me:rgenc:y.214 More importantly, this allowed
EPA and OMB to avoid the national public health issues posed by asbestos-contaminated
vermiculite ore and Zonolite insulation that would have been raised if a public heaith
emergency had been declared.

Currently, EPA is removing Zonolite from attics of some contaminated houses in Libby,
but leaving the insulation in walls, EPA is not cleaning up every house in Libby with

26 Email from Matthew Cohn to John Spinello and Bonnie Piper (May 13, 2002) (emphesis added).
X7 Email from Gayle Rice to John Spinello (May 10, 2002).

%% {78 EPA “Action Memorandum Amendment for the Time-Critical Removal Action at the Libby
Asbestos Site” (May 2, 2002) (signatvre page dated May 9, 2002).

09 id

M g
m g
M2 gl from Lisa Friedman to Jessica Furey, Lee Tyner and Earl Salo, (April 10, 2002).

23 Memo from Duc Nguyen (sent on behalf of to Dan Thorton, Region § Comments on Testimorny and ()
& A's for June 20, 2002 Senate Hearing (June 14, 2002).

23 Dyaft “Commumication Strategy: Libby Montana Zonolite Insulation Removal” (May 1, 2002).
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Zonolite insulation, contending that their asbestos detection testing has indicated many
homes do not need to be cleaned up and insulation does not need to be removed from
walls and other non-attic areas of homes at this time >’

B. Consequences of EPA’s Failure to Declare a Public Health
Emergency '

While EPA did begin to remove Zonolite Attic Insulation from Libby attics in 2002 and
continues to remove it from Libby homes today, EPA’s reversal of its decision to declare
a Public Health Emergency in Libby had significant negative consequences for the
residents of Libby and potentially for others in the U.S. exposed to Libby asbestos, The
most significant and immediate impact in 2002 was the deprival of full medical care that
could have been provided by the federal government upon the declaration of a public
health emergency. The additional negative consequences resulted from the dwindling
attention paid by EPA to Libby, Montana, and to the national issue of Zonolite Attic
Insulation that flowed from the decision not to declare a public health emergency. These
included a four year or more delay in toxicology studies on Libby asbestos, misleading
communications to the residents of Libby regarding the effectiveness of the EPA cleanup
there, and the failure to implement a national strategy for dealing with the Zonolite Attic
Insulation found in millions of homes across the United States.

1. Deprival of Full Medical Care for Libby Community

a. Residents of Libby Legally Entitled to Medical Care if a Public
Health Emergency is Declared

Section 104(a)(4) of CERCLA authorizes the President to respond to a release or the
threat of a release of a product that is part of the structure of a home (including
insulation) and results in exposure within the home if he determines the release
constitutes a public health or environmental emergency. 42 U.S.C. § 9604(a)(4).
Sections 104()(1)D) and (E) of CERCLA state:

In addition, said Administrator [of ATSDR] shall--...(D) in case of public
health emergencies caused or believed to be caused by exposure to toxic
substances, provide medical care and testing to exposed individuals,
including but not limited to tissue sampling, chromosomal testing where
appropriate, epidemiological studies, or any other assistance
appropriate under the circumstances; and (E) either independently or as
part of other health status survey, conduct periodic survey and screening

25 11,8, EPA, “Action Memorandum Amendment Requesting Formal Approval of a Ceiling Increase for
the Time-Critical Removal Action at the Libby Asbestos Site—Libby, Montana” (May 15, 2006).
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programs to determine relationships between exposure to toxic substances
and illness. ..

If the President, acting through the Administrator of EPA, determines that a public health
emergency exists and that a product which is part of the structure of a home needs to be
removed because of the release or threat of release of a toxic substance within the home,
then ATSDR must provide medical care and testing to exposed individuals or any other
medical assistance appropriate under the circumstances.

In the case of Libby, Montana, asbestos related disease is a multi-decade illness from the
initial exposure to the resulting death.?!” Consequently, ATSDR would be required to
ensure that Libby residents have adequate short-term and long-term medical care.
Moreover, Dr. Aubrey Miller, the Libby on-site Public Health Officer in 2001 and 2002,
explained that providing Libby residents suffering from asbestos related disease with
long-term medical care was one of the goals of the proposed public health emergency
declaration in 2001 and 2002.>**

On June 20, 2003, Dr. Julie Louise Gerberding, the Admimstrator of ATSDR, senta
letter to the Libby Community Advisory Group in response to their request that ATSDR
declare a public health emergency so Libby residents could get medical care from the
federal government. In her letter explaining why ATSDR would not declare a public
health emergency, Dr. Gerberding explained that sections 104(D)(1)(D) and (E) of
CERCLA:

... were originally enacted to provide immediate healthcare assistance in
the event of an emergency situation to supplement local emergency
healthcare services which might be unable to meet critical short-terrn
healthcare needs... HHS lacks the resources or the statutory authority to
provide long-term healthcare under CERCLA or any other existing federal
legislation...**

There is nothing in CERCLA that supports the Administrator of ATSDR’s interpretation,
nor was Staff able to find any legislative history that would support an interpretation
other than the plain meaning of the statute. Contrary to Dr. Gerbexding’s assertions in
her letter, sections 10HD(1)(D) and (E) clearly provide not just the authority but the duty
for ATSDR to provide medical care and any other assistance appropriate under the
circumstances.

M 42 1.8.C. § 9604(D)(1)(D) and (E) (emphasis added).
27 Giaff interview of Dr. Brad Black (September 16, 2008).

& otaff interview of Dr. Anbrey Miller (September §, 2008).

219 | etter from Dr. Julie Lonise Gerberding to Libby Community Advisory Group, page 1 (June 20,
2003).
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A public health emergency and the provision of medical care under CERCLA 18
undoubtedly intended to be reserved for extraordinary circumstances, as evidenced by the
fact that EPA has never formerly declared a public health emergency.””" EPA officials,
however, acknowledged that the Libby tragedy is unique and in the view of some, the
wortst Superfund site in the country:

e Marianne Horinko, Assistant Administrator for OSWER in 2002, stated,
“[u]nlike most superfund sites where there was some threatened or perceived
risk,... people in Libby were actually becoming ill and dying as a result of
exposure to that asbestos.”*’

e “We were all appalled with what was happening there [in Libby],” said
Jessica Furey, Counsel to the Administrator, “people’s health were of grave
" concern.”™

v Randy Deitz, attorney advisor to the Assistant Administrator for OSWER,
highlighted that Libby was “one of the few [EPA cleanusp] sites with
demonstrable deaths” as a result of the contamination.”

« Dr. Miller, on-site Public Health Officer for Libby, stated, “Libby is the worst
site in the agency’s history.”*

The Administrator of EPA should have declared a public health emergency as the
justification for removing insulation from Libby homes because the tragic facts in Libby
overwhelmingly support such a declaration. When the Administrator did not declare a
public bealth emergency in 2002, the people of Libby were deprived of the full medical
care they desperately needed and still need.

b. The Need for Long Term Medical Care in Libby, Montana

‘As previously discussed in this report, over 1,000 people who lived in the Libby area
have been diagnosed so far with lung abnormalities consistent with exposure to asbestos.
The ones who are currently ill need imnmediate health care, while others who are
asymptomatic need periodic monitoring to check on whether they are developing
asbestos related disease.”

The Center for Asbestos Related Disease (CARD) is a clinic that was established in July
of 2000 in Libby to provide a specialized center for screening for asbestos related discase

20 eeaff interview of Randy Deitz and Barry Breen (September 3, 2008).
21 gtaff interview of Martanne Horinko (September 10, 2008).

2 graff interview of Jessica Furey (September 9, 2008).

I graff interview of Randy Deitz and Batry Breen (September 3, 2008).
24 gtaff interview of Dr, Aubrey Miller (September 8, 2008).

25 Geaff interview of Dr. Brad Black (September 16, 2008).
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(ARD), to help treat those with active asbestos related disease, and to conduct research
into treatments and cure for ashestos related disease.”® Dr. Brad Black, the Director of
CARD stated:

[W1e set the clinic up to really pick up people that had abnormal
screenings and needed to have that sorted out from a health
standpoint... After the JATSDR screenings] it be¢ame obvious how
large the problem was so we focused the clinic on the long term,
we said well this is going to be a problem that’s going to take 30,
40 years to follow thru. And so we pointed our goals toward a
long term health care clinic that would ultimately be the center of
research looking for hopefully some sort of therapy that would be
effective against the fibrosis. 21

Dr. Black explained that when someone comes into CARD, the clinic will develop an
asbestos exposure history for the patient. If the patient’s history indicates significant
exposure to Libby asbestos, the clinic will take a chest x-ray and administer a breathing
test. If the chest x-ray and breathing test indicate active asbestos related disease, the
clinic will both treat the pulmonary symptoms and refer the patient to a primary care
physician, CARD will then continue to treat the patient’s pulmonary symptoms, as well
as work with the patient’s primary care physician in caring for the patient. CARD has
screened over 2400 patients since 2000, and gets about 20 new patients per month
currently

CARD accepts no money directly from patients. Money to reimburse the clinic for the
cost of screening patients and long term care for patients with active disease comes from
four sources: the patient’s own insurance, an insurance program voluntarily set up by WR
Grace to cover Libby residents with asbestos related disease resulting from the

company’s actions, the Libby Asbestos Medical Plan (LAMP), and Medicare. The
LAMP is a fund that was set up by EPA around 2001 using money from an early civil
settlement with Grace. That money has since run out, but the State of Montana added an
additional $1.5 million to the LAMP fund last year.>

Dr. Black explained that a significant gap in medical care reimbursement resulted from
WR Grace’s increasing reluctance to pay for oxygen therapy (oxygen tanks and tubes)
with advanced asbestos related disease. Because the vast majority of CARD)’s patients do
not have their own health insurance, any amiount for oxygen therapy that is not covered
by Medicare must be borne by the patient. Given the low income level for the Libby

214
227 I d
218 .I d
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area, Dr. Black explained that when W.R. Grace’s insurance provider sends a lstter to the
patient refusing to pay for oxygen therapy:

...a lot of people will stop using oxygen. They’re hesitant to use it
because people don’t like the stigma of the oxygen, yet their bodies
need it, it’s better for their health and longevity and exercise and
everything when they need oxygen. Yet if they get a letter that says
you don’t, there’s no reason you need oxygen it discourages people
from doing the healthy things they need to do to make their lives
better and help them live longer and enjoy it, so it’s really
difficutt...

Dr. Black went on to explain his concerns about sufficient financial support to cover the
future medical needs in Libby, Dr. Black stated, “[t]he demands on cost right now are
continuing to escalate and I think they will probably for at least the next 10 years when
we hit the peak of probably the asbestos disease, I think it’s going to be another 10 years
until the peak hits.” Dr. Black expressed his apprehension that the LAMP fund will be
quickly exhausted.”' Since neither individual health insurance, nor WR. Grace’s
insurance, nor Medicare will cover the cost of asbestos related disease screening, that
crucial program may have to be shut down. Moreover, Dr, Black speculates that based
on recent trends WR Grace will stop funding their voluntary insurance program once the
company emerges from bankruptey.**

2. Delay of Toxicology Studies for More Than Four Years

Superfund uses risk assessment to determine a site’s ultimate level of cleanup. The risk
assessment may be primarily based on EPA’s Integrated Risk Information System (IRLS)
if the contaminant is well known and studied and there are reasonably accepted risk
levels contained in IRIS. For less well known contaminants or ones that have not been
well studied, a toxicity assessment may be undertaken that includes both epidemiological
studies (the study of populations to determine frequency and distribution of disease) and
toxicology studies (discussed further below).”* From these studies, EPA can complete a
risk assessment. ' '

a. Amphibole vs. Chrysotile Asbestos
““A shestos” is a term applied to a special group of fibrous silicate minerals that form as

long, very thin fibers that usually occur in bundles. When handled or crushed, the
asbestos bundles separate into individual mineral fibers. They do not dissolve in water

30 Id
31 1d
Sl )

3 Office of Inspector General, U.S. Environmental Protection Agency, “Quick Reaction Report: EPA

Needs to Plan and Complete a Toxicity Assessment for the Libby Asbestos Cleanup,” Report No.
2007-P-000002 (December 5, 2006).
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and are very resistant to heat, fire, chemical and biological break down. Because of these
properties, asbestos has been mined for thousands of vears and used in a wide range of
manufactured products such as building materials.”

Naturat asbestos is found in two varieties: serpentine asbestos and amphibofe asbestos.
Approximately 90% of serpentine is the variety chrysotile, which is comprised of flexible
and spiraled or curved asbestos fibers. Amphibole asbestos fibers, unlike chrysotile, are
generally brittle and often have a needle-like shape.

Chrysotile Asbestos Fibers Amphibole Asbestos fibers

Chysotile asbsestos fiber, also known as white asbestos, is by far the predominate type
used in commercial products, Amphibole asbestos fibers have very limited commercial
use, but are sometimes found as a natural contaminant in other commercial products. 2
Raw Libby vermiculite has been shown to contain up to 26% amphibole asbestos. 236
Zonolite Attic Insulation has been shown to contain from trace amounts to up to 5%
amphibole asbestos.”’

All forms of asbestos are hazardous to health, but amphibolc asbestos is considered to be
more hazardous than chrysotile.”® For example, it is now generally agreed that
amphibole asbestos is more potent than chrysotile asbestos in causing mesothelioma. A
recent analysis showed that amphibole asbestos is at least 200 times more potent than

3% Asency for Toxic Substances and Disease Registry, U.S. Department of Health and Human Services,
“Public Health Siatement: Asbestos, CAS#; 1332-21-4" (September 2001).

5] Id

B g
B7  OIG Interview of Paul Peronard (August 6, 2007).

B8 Agency for Toxie Substances and Disease Registry, U.S. Department of Health and Human Services,
“Public Health Statement: Asbestos, CAS#: 1332-21-4" (September 2001).
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chrysotile in causing this deadly form of cancer.>> The high rate of asbestos disease in

Libby, Montana, also stron;ly suggests that the Libby amphibole asbestos is more
hazardous than chrysotile **°

b, The Need for Toxicelogy Studies

EPA’s Integrated Risk Information System (IRIS) is an electronic database containing
information on health effects from exposure to various hazardous substances in the
environment. IRIS was developed for use in risk assessments, decision-making and
regulatory activities, including determining final ¢cleanup goals for Superfund sites. 2!
The current risk assessment in IRIS for asbestos was last updated in 1986.2 Experts
have recognized this risk assessment as insufficient to evaluate the dangers of amphibole
asbestos, including Libby asbestos, because exposure estimates are poor, it does not
consider the different toxicities of the different types of asbestos, and it does not consider

non-cancerous effects such as asbestosis.”® EPA is currently in the process of revising
the IRIS risk assessment to include more studies based on amphibole asbestos.”**

Toxicology is the siudy of the relationship between the amount of a contaminant and its
effect on an organism. Exposures to certain chemicals and other substances have the
potential to adversely affect human health, Toxicology studies use animals such as rats
and expose them to the substance of concern at different dose levels to help estimate
acceptable levels of exposure for the protection of human health.245_

29 Wayne Berman and Kenny Crump, “A Meta-Analysis of Asbestos-Related Cancer Risk that Addresses
Fiber Size and Mineral Type,” in Critical Reviews of Toxicology (Volume 38, Issue S1 August 2008,
pages 49-73).

M Agency for Toxic Substances and Disease Registry, U.8. Department of Health and Human Services,
Y ear 2000 Medical Testing of Individuals Potentially Exposed to Asbestoform Minerals Associated
with Vermiculite in Libby, Montana: A Report to the Community,” (August 23, 2001). See also, Staff
interview of Dr. Aubrey Miller (September 8, 2008).

21 11 5. Environmental Protection Agency, “Integrated Risk Information System: What is IRIS?*
<http://www.epa.gov/iriswebp/iris/intro.htm=> (viewed September 13, 2008).

M2 National Center for Environmental Assessment, Office of Research and Development, U.3.
Environmental Protection Agency, “A Review of Uncertainties in the Current IRIS Cancer Unit Risk
for Asbestos; Strategies for Uncertainty Analysis in Risk Assessment.”

M 14 See also Staff interview of Dr. Aubrey Miller (September 8, 2008).

244 National Center for Environmental Assessment, Office of Research and Development, U.8.
Environmental Protection Agency, “A Review of Uncertainties in the Current IRTS Cancer Unit Risk
for Asbestos: Strategies for Uncertainty Analysis in Risk Assessment.”
<http://www.epa.gov/ORD/scienceforum/2006/pdfs/global_challenges_fmal _posters/GC-
12_DeVoney.pdf= (viewed September 13, 2008),

¥ purdue University, “School of Health Sciences-Toxicology Graduate Program, Toxicology Defined,”
<http:/Awww.healthsciences. purdue.edu/academics/graduate/toxicology/> (viewed September 14,
2008). ‘
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Agency records indicate that in 2002, the EPA. on-site team in Libby, including Senior
Toxicologist Chris Weis, began requesting that EPA conduct toxicology studies to get a
better understanding of the health risks associated with Libby asbestos, particularly non-
cancerous risks.2*® This was based in part on the flaws in the IRIS risk assessment for
asbestos, as well as a massive study done by ATSDR in 2001 of approximately 6,000
people who lived in the Libby area, which showed that over 1,000 of them had pleural
abnormalities consistent with exposure to asbestos.””’ The toxicology studies would be
used to help screen areas in Libby, including homes, to determine what needed to be
cleaned up, and to develop a final cleanup level 2%

e, Delay of Toxicology Studies until 2007

The Libby on-site team submitted a proposed toxicology study to OSWER on March 18,
2003. The study proposal noted:

The USEPA has not yet established a quantitative procedure for
estimating the likelihood or severity of non-cancer effects from
inhalation of asbestos. Thus, it is unknown whether the actions
being taken [in Libby] to guard against excess cancer risk will or
will not be sufficient to protect against the non-cancer effects of
asbestos.??

The objective of the study was therefore to:

Generate reliable exposure data for non-cancer effects in animals
(rats) exposed by inhalation of [Libby asbestos]. These data will
be used to help estimate an exposure level that is without
significant risk of causing unacceptable non-cancer effects in
residents of Libby.”™®

6 (]G interview of Paul Peronard (August 6, 2007). Page 4.

%1 Apency for Toxic Substances and Disease Registry, U.S. Department of Health and Human Services,

“Year 2000 Medical Testing of Individuals Potentially Exposed to Asbestoform Minerals Associated
with Vermiculite in Libby, Montana: A Report to the Community™ (August 23, 2001).

M8 g ff interview of Dr. Aubrey Miller (September 8, 2008). See also, Email from Elizabeth Southerland '
to Jayne Michaud and Sharon Frey, attaching “Information Memo; Libby Asbestos Toxicity Study,”

(November 13, 2002).

¥ {8, EPA, Region § “Quality Assurance Project Flan (Revision 0) For Non-Cancer Effects in Rats
From Subchronic Inhalation Exposure to Asbestos Fibers: for use at the Libby, Montana, Superfund
Site,” (March 18, 2003).
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Internal e-mails show that there was substantial discussion and planning at OSWER
related to the proposed study.?

On May 28, 2003, ATDSR released the final version of its report, Public Health
Assessments for the Libby NPL site, Operable Unit 4, Town of Libby and Affected Libby
Valley Residential and Commercial Properties, in which ATSDR also recommended that
toxicology studies be conducted for Libby, Montana.®*?

However, the proposed toxicology study was never undertaken becanse EPA never
approved the budget request for the study.™ Dr. Miller, one of the authors of the
proposed toxicology study, explained that money was initially budgeted by OSWER for
the study, but when several million dollars was cut from the Libby removal budget during
FY2003, the remaining money was completely allocated to cleaning up homes and other
properties in Libby. Dr. Miller was told that EPA was no longer interested in studies, but
instead only wanted to get the cleanup done. Dr. Miller went on to explain that OSWER
Jater determined that the Libby removal money should not be used for toxicology studies,
and that these studies should be funded and conducted by EPA’s Office and Research and
Development (ORD) in Raleigh, North Carolina. According to Dr. Miller, though, ORD
had other priorities and never funded the Libby toxicology study. 2

FEmails from eatlier in 2002 indicate that this lack of interest in completing a toxicity
assessment began shortly after the public health emergency declaration was reversed. In
an email sent on September 24, 2002 to Matt Cohn, Jim Christiansen, the Libby on-site
coordinator at the time, stated:

My budget request to HQ for Libby this year was $21.1 M. $17M

of that was cleanup. $4M was for “investigation”—risk

assessment, R], etc. Despite Ms, Horinko’s assurance to Libby and '
the Senate Committee {during a hearing held on May 2, 2002] to

provide the full amount, HQ first proposal to the region was to

give us $17M, and no additional “investigation.” Basically, the

message was “you’ve spent enough on investigation in Libby

already, you shouldn’t need funds, fund it from regional.” E

We ain’t got it in the Region. My biggest concern with this is cost
recovery., Kind of penny wise, pound foolish scenario. I could

31 Emails between Richard Troast, Elizabeth Southerland, Jayne Michaud, and Jim Luey (November 13,
2002 and November 15, 2002).

22 Agency for Toxic Substances and Disease Registry, U.S. Department of Health and Human Services,
“public Health Assessment: Libby Asbestos Site, Libby, Lincoln County, Montana.”
<http:/ferww atsdr.cde. gov/HAC/pha/libby3/lby_p! html> (viewed September 13, 2008).

% (ffice of Inspector General, U.S. Environmental Protection Agency, “Quick Reaction Report: EFA
Needs to Plan and Complete a Toxicity Assessment for the Libby Asbestos Cleanup,” Report No.
2007-P-000002 (December 3, 2006).

31 giaff interview of Dr. Aubrey Miller (September 8, 2008).
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probably find a way to cleanup Libby to a degree we are
comfortable with risk-wise without spending too much additional
“investigation” money, but some of the decisions may not be as
“supported” as we would like, may run contrary to past/current
asbestos practices, and it may end up costing the agency in cost
recovery in the end. Animal studies come to mind.. 2

Toxicology studies were finally funded in 2007, but the actual animal studies have yet to
‘b&gin.256 EPA expects to complete the studies in 2010, Barry Breen, Deputy Assistant
Administrator for OSWER, explained that the only reason the toxicology studies were
funded in 2007 is because Senator Baucus, durin% a meeting held with EPA management.
in 2006, demanded that EPA conduct the studies.””’

The four year delay in the toxicology studies and the continuing delay in the toxicity
assessment for the Libby asbestos has meant that EPA cannot be sure that the ongoing
Libby cleanup is sufficient to prevent the residents of Libby from contracting asbestos
related diseases.””° In addition, the delay likely contributed to misleading statements
made by EPA to the residents of Libby, and prevented EPA from being able to determine
the nationwide risks from Libby ashestos and Zonolite Attic Insulation. The next
sections discuss these issues.

3. Misleading Communications Made to Libby Residents

Because EPA has not comprehensively analyzed the toxicity of Libby asbestos, EPA
cannot substantiate the accuracy of any communications with Libby residents indicating
that the cleanup of their homes eliminated the danger of contracting asbestos related
disease. 2

In 2003, EPA began sending letters to homeowners in the Libby area whose property and
homes were cleaned up, including the removal of Zonolite Attic Insulation, under its
emergency response authority. These letters are sometimes referred to by EPA as
“somfort letters”, The letters stated, “Very low, often immeasurable, levels of Libby

25 Eoail from Jim Christiansen to Matt Cohn (September 24, 2002).

¢ gratus report from EPA, “Status of Toxicity Assessment and Analytical Methods Support Studies for

Libby Amphibole” July 2008,
27 Siaff interview of Randy Deitz and Barry Breen (September 3, 2008),

2 Office of Inspector General, U.S. Environmental Protection Agency, “Quick Reaction Report: EPA
Needs to Plan and Complete a Toxicity Assessment for the Libby Asbestos Cleanup,” Report No.
2007-P-000002, (December 5, 2006).
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asbestos may remain in soil, indoor dust, fabrics, upholstery, and carpets. Current EPA
risk assessments suggest that these circumstances do not pose a significant health rigk. 4%

Given that there was, and still is, no current toxicity assessment for Libby asbestos, the
above statement to homeowners was misleading at best, if not outright false.** On April
24, 2006, the Libby Area Technical Assistance Group (LATAG), a local community
committee set up to review technical issues regarding the Libby cleanup and to
communicate concems to EPA, sent a letter to EPA stating:

Of equivalent or greater concern to LATAG. .. is the issue of what
appears to be falsified, misleading and erroneous comfort letters,
and their message that have been distributed by your previous
managers during the past years to over 600 homeowners... Itis
very disturbing to many of us in Libby to leam that we may have
been misled (at best, or lied to at worse) about the true conclusions
and uses of these letter, since they actually cannot proclaim that a
safe and clean environment exists—based on any credible site
data; these facts, in turn, mean that residual contamination may
exist at high enough levels to sustain continued potential excess
health hazards even after the removal actions’ partial cleanups.”®

In addition, Mary Goldade, Region 8 Environmental Chemist and member of the EPA
Technical Assistance Unit for Libby, stated that the letter was, “exceptionally
deceiving.™* The concern was that Libby residents might have a false sense of security
and not take appropriate precautions around residual asbestos.

At the same time that the misleading “comfort letters” were going out, EPA also issued a
pamphlet entitled Living with Vermiculite to Libby residents in October 2003 % Living
with Vermiculite states, “Although all asbestos is hazardous, it is important to keep
potential exposures in perspective. Even though contact with or working near
vermiculite or other asbestos-containing materials can release asbestos fibers into the air,
if such exposures are infrequent or for short durations, they will not likely significantly
increase your risk of health effects, especially if common-sense precautions are taken.”

Since EPA has never determined a minimum safe level for Libby asbestos, EPA cannot
honestly make statements that exposures of infrequent or short duration will not

%0 1 efter from Jim Christiansen, Remedial Project Manager to Libby Resident “Re: EPA Cleanup at
[Address], Libby, MT,” (March 29,2006).

B (Office of Inspector General, U.S. Environmental Protection Agency, “Quick Reaction Report: EPA
Needs to Plan and Complete a Toxicity Assessment for the Libby Asbestos Cleanup,” Report No.
2007-P-000002, (December 5, 2006).

262 | gtter from Libby Area Technical Assistance Group to Max Dodson, Associate Repional
Administrator USEPA Region 8, (April 24, 2006).

%5 016 interview of Mary Goldade (April 19, 2006).
% EpA “Living with Vermiculite” (October 2003).
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significantly increase your risk of heaith effects. Mary Goldade, after seeing the Living
with Vermiculite pamphlet stated that, “she has not seen any data which would allow a
conclusion to be made on the frequency of exposure, nor has she seen data which would
support the conclusion that ‘short durations” of exposure would not increase risks of
health effects.”?®® Paul Paronard, current EPA on-site coordinator, also described the
pamphlet as problematic and not, “good communication,”®

Paul Peronard was the original on-site coordinator in Libby, but was reassigned off the )
project in late 2002. When Paul Peronard was reassigned back to Libby in 2006 as the
on-site coordinator, he redid the “comfort letters” to eliminate statements that residual
ashestos in homes was safe. He also stopped the distribution of the Living with Asbestos
pamphlet.*’

4. Failure to Implement a National Strategy for Addressing
Zonolite Attic Insulation

Staff found that EPA has never implemented a national strategy for dealing with the
question of Zonolite Attic Insulation, which is found in millions of home across the
United States. EPA has taken some smaller steps on this issue, including the
development of a brochure in May of 2003 entitled Current Best Practices for
Vermiculite Attic Insulation*®® Jessica Furey indicated that EPA intended at the time to
distribute the brochure in hardware stores and other businesses throughout the U.S. Staff
has been unable to determine if this brochure was ever widely distributed.”®

At least as early as 2004, EPA began to develop a possible Asbestos Action Plan, focused
primarily on Zonolite Attic Insulation.?”® The Asbestos Action Plan was laler changed to
the Asbestos Project Plan in November of 2005 and posted on EPA’s website.””! The
Asbestos Project Plan has three objectives: (1) improving the state of the science for
ashestos; (2) identifying and addressing exposure and risk reduction opportunities
associated with asbestos in products, schools and buildings; and (3) characterizing and
reducing asbestos exposures through assessment and cleanup.?™ It appears, however,
that EPA has made little progress toward implementing the first two objectives.

%5 OIG interview of Mary Goldade (April 19, 20086).
%6 OIG interview of Paul Peronard (Augnst 6, 2007).
%7 OIG interview of Paul Peronard (Augnst 6, 2007). Page 4.

8 178, EPA, “Current Best Practices for Vermicnlite Attic Insulation-May 2003.” <
hitp://www.epa.gov/asbestos/pubs/insulation himb> (viewed September 18, 2008).
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0 118. EPA, “Asbestos Action Plan Draft-May 4, 2004.”

21 11,8, EPA, “Asbestos Action Plan Drafi-May 4, 2004.” See also U.5. EPA, “Asbestos Project Plan-
November 2005.”

212 11,8, EPA, “Asbestos Project Plan-November 2005.”
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With respect to the first objective to improve the state of science for asbestos, as
discussed in a previous section, EPA has failed to conduct toxicological studies and finish
the toxicity assessment for Libby asbestos in a timely manner. The toxicity assessment is
currently not scheduted to be completed until 2010.*” ATSDR also announced this past
Fune (2008) that it would be spending $8 million to conduct a Libby Amphibole Health
Risk Initiative, which will include epidemiological studies and other crucial research.””
This study is scheduled to begin in 2009, seven years after EPA. scientists in Region 8
asked for studies to be done to better understand the risks of Libby asbestos.

With respect to the second objective to identify and address exposure and risk reduction
opportunities associated with asbestos in products, schools and buildings, it appears that
EPA has vet to accomplish the most crucial task of working with the Occupational Safety
and Health Administration (OSHA) to-update the asbestos-in-buildings guidance

_ documents for managing ashestos in buildings and facilities. 3 OSHA guidance
currently does not specifically address the very friable and easily disturbed Zonolite Attic
Insulation, and a review of OSHAs publications indicates that their guidance has not
been updated since 1990.”" The failure to update the OSHA guidance documents is
potentially a very serious problem for contractors who work in attics, since as Dr. Aubrey
Miller explained, “exposure levels are humongous in attics; you cannot be there for 30
minuteg_i even with respiratory protection and many are going there without any protection
at all.” '

Some of the existing information on EPA’s website is also clearly erroneous. For
example, EPA’s webpage entitled Asbestos in Your Home states, “Houses built between
1930 and 1950 may have asbestos as insulation.” However, the asbestos contaminated
Zonolite Attic Insulation was installed in homes between the early 1960’5 through the
early 1990s." Consequently, homeowners living in newer homes may be misinformed
about the possibility of asbestos contaminated insulation in their attics.

It is clear that had a public health emergency been declared back in 2002 with respect to
Zonolite Attic Insulation in Libby, EPA would likely have had to address the national
issue of Zonolite Attic Insulation many years ago because the American public would
have demanded it. One EPA expert explained, “EPA was going to let people know, but
they were changed from their direction. A PHE definitely would have helped— it would

2% Gaff interview of Randy Deitz and Barry Breen {September 3, 2008).

2 Agency for Toxic Substances and Disease Registry, U.S. Department of Health and Human Services,
“Fact Sheet: ATSDR Libby Amphibole Health Risk Initiative.”

5 11.8. EPA, “Asbestos Project Plan-November 2003.”

2776 (1.5, OSHA, “Managing Asbestos in Place: A Building Owner's Guide to Operations and Maintenance
Programs “("Green Book™) 7/90; “Guidance for Controliing Asbestos Containing Materfal in Buildings
("Purple Book™)” 6/85; “Asbestos in Buildings: Guidance for Service and Maintenance Personnel
("Custodial Brochure")” 7/83

7 Gtaff interview of Dr. Aubrey Miller (September 8, 2008).
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have provided media and public attention. Without a PHE, asbestos has not become a
public health issue. That’s the politics of asbestos,”™

The national issue of what to do about Zonolite Attic Insulation was a tough question that
EPA and OMB faced in 2002 as they contemplated whether to declare a public health
emergency in Libby, Montana, But, it was not a question that should have been put off
for more than six years.
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