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Senate Committee on Environment and Public Works Subcommittee on 
Fisheries, Water, and Wildlife oversight hearing entitled, “Erosion of 
Exemptions and Expansion of Federal Control –Implementation of the 
Definition of Waters of the United States.” May 24, 2016 
Request for Additional Information: Case Study 9 and Supporting Documents 

Case Study 9 

1. Project Summary: 
SPK-2014-01076 
The total project area is approximately 1,100 
 

2. Issue:  
a. Request for an Approved Jurisdictional Determination (AJD) was discouraged and a 

Preliminary Jurisdictional Determination (PJD) was encouraged. 
b. Corps required flow arrows on maps to falsely justify hydrologic connectivity based on 

sheet flow 
c. Corps required data sheets to support a false assertion by the Corps 
d. Corps demanded that the ordinary high water mark extent be mapped at almost to the 

100 years flood limits 
 

3. Supporting Information: 
Exhibit A – Landowner request for approved jurisdictional determination, original delineation 
map, and Corps correspondence.  

Exhibit B-Corps site visit emails, Corps GPS data from their field visit and instructions to map 
features. 

Exhibit C- Updated delineation per Corps instructions (as applicable), Corps response letter, and 
consultant response letter and AJD withdrawal. 

4. Details: Landowner hired a consultant to formally delineate all waters of the US so that he could 
plan agricultural operations to avoid all WOTUS thus eliminating a need for a permit. The 
landowner requested an approved jurisdictional determination (Exhibit A). 

Corps discouraged an approved jurisdictional determination (AJD) and asked if they can perform 
a preliminary jurisdictional determination with a no permit letter or a plain jurisdictional 
determination because it is quicker (Exhibit A). However in reality, with a preliminary 
jurisdictional determination (PJD) the Corps ends up taking jurisdiction of anything that is a 
potential jurisdictional wetland even without any supporting data. The identification of 
“potential wetlands” defeats the purpose of trying to develop an agricultural project to avoid 
WOTUS and a CWA permit. In order to properly avoid WOTUS, the applicant needs to know 
what is and what is not a WOTUS, not what could possibly be a WOTUS. This argument has been 
repeated on numerous agricultural projects wherein the Corps delays, delays, delays, and then 
claims that a preliminary jurisdiction determination would be quicker. Eventually the landowner 
either withdraws the AJD request or capitulates and settles with a PJD. Without an approved 
jurisdictional determination, the landowner risks that the Corps won’t change its mind later. 
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In this case the consultant would only map features that could be substantiated with actual data 
rather than mapping features that might be a wetland based on the Corps aerial photo 
interpretation and demands. The consultant with over 20 years’ experience delineating and 
mapping WOTUS spent 16 days on the property collecting data on over 1000 potential WOTUS 
features and only mapped features that met the criteria for jurisdiction. The Corps supplied no 
data to the contrary, instead suppling inaccurate GPS data with incomprehensible notes taken 
during a one-day 6-hour site visit and demanded to map features that looked like WOTUS from 
an aerial photo (Exhibit B). 

Corps demanded that the delineation map show wetlands as jurisdictional waters with no 
supporting data.(Exhibit C). 

Corps demanded that the ordinary high water mark extent be mapped at almost to the 100 
years flood limits (significantly farther than the 2-10 year flood event that is supposed to mark 
the boundary of Corps jurisdiction) Exhibit C. 

The Corps do not follow their own regulatory guidancei with regards to processing times for PJD 
and AJD requests and staff provided inconsistent guidance to the regulated public regarding the 
benefits of an AJD. Corps staff routinely informs the public that the processing time for a PJD is 
shorter than an AJD. However, in Corps educational classes they tell people that the 
consultation process only takes 20 days for a AJD and there is no different in processing times 
between an AJD and PJD. Reality tells a completely different story. Processing times measured 
from when the AJD request was made until the Corps sends the AJD letter to the client takes 
between 18-24 months.  

The Corps refused to process the AJD request if the features were not mapped according to 
their interpretation.  

5. Landowner withdrew the AJD and discontinued planned farming operations. 

 

                                                           
i
 US Army Corps of Engineers, Regulatory Guidance Letter 08-02, June 26, 2008. Jurisdictional Determinations. Available at: 
http://www.usace.army.mil/Portals/2/docs/civilworks/RGLS/rgl08-02.pdf 

 

http://www.usace.army.mil/Portals/2/docs/civilworks/RGLS/rgl08-02.pdf
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GPS Data provided by USACE for Draft Wetland Delineation Revision

GPS Data Recieved from USACE 4/28/15
!. Area Point

Area Line

Area Polygon

ZID NAME ELEV ICON
0 0 81      42 Surv 0.000 0
0 0 81      5 3.000 0
0 tlands         0 81 64.000 0
0 for wetlands 0.000 75
0 area for wetlands 0.000 1
86 Survey area for wetl 0.000 0
81 97 Survey area fo 0.000 0
0 81     108 Survey a 0.000 0
0 0 81     119 Su 0.000 0
0 ds         0 81 1210.000 0
0 wetland         0 8 1.000 0
0 ea for wetlands 0.000 0

412 rvey area for vernal 0.000 0
0 15WF74 - include 0.000 0
0 .68235906400558 81 16.000 0
0 this general area ne 0.000 0

*Portion of attribute table recieved from USACE for wetland delineation

Data Sources: ESRI, 
Butte County, USACEMap Date: 06/20/16
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