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TESTIMONY OF COLLIN O’MARA BEFORE  

THE U.S. SENATE COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS 

SUBCOMMITTEE ON CLEAN AIR AND NUCLEAR SAFETY  

ON REVIEW OF EPA REGULATIONS REPLACING THE CLEAN AIR INTERSTATE 

RULE (CAIR) AND THE CLEAN AIR MERCURY RULE (CAMR)  

 

 Chairman Carper, Ranking Member Barrasso, and Members of the Subcommittee, my 

name is Collin O'Mara and I serve as Delaware’s Secretary of the Environment and Energy.  I 

also serve as the Chairman of the Ozone Transport Commission (OTC).  On behalf of Delaware 

Governor Jack Markell, I would like to thank you for the opportunity to discuss the 

Environmental Protection Agency’s efforts to replace the vacated Clean Air Mercury Rule 

(CAMR) and the remanded Clean Air Interstate Rule (CAIR).   

 

Clean Air Mercury Rule 

Before I testify on the broader transport challenges, I would like to briefly address the 

utilities toxic rule.  Since 2009, Delaware has required that every coal-fired unit control its 

mercury emissions by 90 percent.  Our experience has demonstrated that controlling toxic metals 

like mercury is both cost-effective and technologically feasible. Our requirements were 

developed in consultation with industry and all in-state sources are meeting the standard on a 

unit by unit basis.  While several coal units in Delaware are scheduled for shutdown, existing 

units ranging from 90 MW to 400 MW in size all were able to achieve these reductions in a cost-

effective and timely manner.  We adopted this approach because we do not believe that it is 

proper to allow emissions trading or averaging of neurotoxins when cost-effective and site 

specific reductions are possible.  In addition, acid gas emissions are eliminated with any level of 

scrubbing technology for sulfur dioxide (SO2), providing an added benefit.  This rule will 

produce significant and cost-effective public health benefits and we believe it is long overdue. 

 

Clean Air Interstate Rule (CAIR) 

Like other States along the East Coast, Delaware’s air quality challenges are caused by 

both local emissions and the transport of emissions from upwind sources to downwind areas.  In 

Delaware, as much as ninety percent of our non-attainment problem comes from out-of-state 
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sources and we face significant public health consequences as a result (areas throughout the 

entire Ozone Transport Region (OTR) face similar challenges).  Primarily due to this pollution 

transported into our state, all of Delaware is currently designated as nonattainment, or out of 

compliance, with regard to the 8-hour Ozone National Ambient Air Quality Standards 

(NAAQS), and our most populated county, New Castle County, is designated nonattainment for 

the particulate matter (PM2.5) NAAQS.   

 

This is not to suggest that Delaware’s air quality has not significantly improved over the 

past twenty years.   Since the adoption of the 1990 Clean Air Act Amendments, Delaware has 

benefitted from significant reductions in local emissions and limited improvements from upwind 

sources.  In fact, Delaware’s air quality currently meets all of the NAAQS except for the 2008 75 

parts per billion (ppb) ozone standard, which EPA has determined is not protective of public 

health and will finalize next month its proposed rule to set a new ozone NAAQS at a level 

between 60 and 70 ppb. Also, a new PM2.5 standard is anticipated to be proposed later this year.  

The full mitigation of upwind transport is paramount as we move forward to address these new 

health based air quality standards.  In order to explain why this is, I will discuss some of the 

more significant steps that the EPA has taken to partially mitigate transport, identify where we 

are now relative to the mitigation of transport, and suggest concepts that should be embraced as 

we move forward. 

 

Steps that Partially Mitigated Transport 

 

One of the first steps that the EPA took to mitigate transport was the NOx SIP Call.  EPA 

reported that after the NOx SIP Call was implemented in 2004 NOx emissions from the power 

industry in the eastern U.S. decreased by about 50%.  This reduction in transport, plus a large 

reduction in local emissions attributable to Delaware’s unique and OTC based initiatives was 

enough to enable Delaware and most other OTC states to attain the 0.12 part per million (ppm) 

1-hour ozone NAAQS in 2005.  While this may sound good, and it was, Delaware was soon 

designated non-attainment for the 1997 0.08 ppm ozone and the 15 ug/m3 particulate matter 

standards.   
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EPA’s next major effort to partially mitigate transport was the adoption of CAIR.  CAIR 

was a step forward in that it helped with both our ozone and PM problems because it addressed 

both NOx and SO2 emissions.  However, the EPA CAIR rule had two major problems – it would 

not require reductions on a schedule needed necessary to help with our ozone plans and it would 

again only partially mitigate transport.  Both of these issues proved significant. 

 

Regarding the timing of the reductions, under the CAA, air quality is judged against a 

standard based on three years of data.  Compliance was required with the 0.08 ppm standards in 

2009—based upon 2007, 2008, and 2009 monitoring data.  EPA proposed CAIR with a first 

phase of reductions to take effect beginning 2010.  Obviously this was not helpful to non-

attainment states with 2009 attainment dates, like Delaware.  EPA did finalize CAIR so that the 

first round of reduction occurred in 2009, which enabled states like Delaware to rely on the 

reductions in our attainment plans.  But, because reductions did not occur in 2007 or 2008, our 

monitors did not reach attainment for the 2007-2009 period and an extension to our attainment 

date was needed.    

 

As Delaware began putting its attainment plans together for the 1997 standards, it became 

clear, based upon analysis of air quality modeling and data from our ambient monitoring 

network, that transport would remain a significant problem even after implementation of both the 

NOx SIP Call and CAIR.  In addition, while CAIR did help reduce regional NOx and SO2 

emissions, CAIR’s trading scheme was projected to create a local problem in Delaware—EPA 

models predicted that under CAIR emissions in Delaware would actually increase.  In response, 

Delaware was not able to adopt CAIR.  Instead, Delaware was forced to develop its own multi-

pollutant regulation that required BACT level controls for NOx, SO2 and mercury from each of 

its power plants and peaking units and filed a Section 126 petition with the EPA. 

 

Local measures, plus the partial mitigation of transport from CAIR, enabled Delaware’s 

air quality to meet the 0.08 ppm ozone and the 15 ug/m3 PM standards in 2011.   However, 

Delaware continues to have significant air quality problems—EPA’s 0.08 ppm ozone standard is 

not sufficiently protective of public health and a lower 75 ppb standard was adopted, which is 
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now itself being reconsidered at a 60 to 70 ppb level because it is also not sufficiently protective 

of public health.   

 

Where We Are Today 

 

Today, the vast majority of Delaware’s air quality problems are caused by transported 

emissions, as much as ninety percent.   In the past, Delaware has been able to offset the partial 

mitigation of transport by requiring additional control of its sources.  Measures including 

Delaware’s multi-pollutant regulation, transportation conformity, multiple rounds of control 

technology reviews, plus a myriad of other regional measures, like regulating paints, gas cans 

and other consumer products, have resulted in significant mitigation of Delaware’s local 

emission on its air quality.  In addition, Delaware has facilitated the fuel switching of numerous 

coal units to natural gas, hundreds of millions of dollars of controls on the largest coal unit in the 

state, and the shutdown of three older coal units.  As we put our plans together to meet the 75 

ppb or lower standard, there are very few cost-effective pollution reduction options remaining for 

Delaware to further reduce emissions from stationary sources.   In fact, our modeling shows that 

Delaware could eliminate all pollution from in-state stationary sources and still not achieve 

attainment. 

 

At the same time, pollution from upwind sources continues to impair air quality in 

Delaware and much of the OTR, specifically contributing to unhealthy concentrations of ozone 

and fine particulate matter.  Any new standard must address this fundamental unfairness within 

the current regulatory regime.  While OTR states have adopted some of the most stringent 

standards in the nation and significantly reduced in-state emissions as required to achieve 

attainment, cost-effective emission reductions in upwind states continue to be possible even after 

the implementation of the NOx SIP Call and CAIR.  The unwillingness to require greater 

emission reductions upwind has forced Delaware to adopt more costly control measures which to 

a large extent were necessary only because the EPA failed to fully mitigate transport.  This 

inequity in regulatory requirements has contributed to relatively higher regional energy costs, 

while EGUs in upwind states remain able to offer lower-cost electricity generated by virtually 

unregulated units.  This imbalance allows upwind states to enjoy a competitive advantage for 
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economic development, particularly in the recruitment and retention of manufacturing firms, 

while the downwind states are forced to deal with the consequences economically and 

environmentally.  This is a double-whammy, so to speak, for the OTR states in that they face 

both a competitive disadvantage economically from increased energy costs as well as greater 

public health and environmental impacts due to the lack of regulatory equity.   We must address 

this growing inequity as a matter of fundamental fairness. 

 

As part of this conversation, it is critical to note that the public health costs from not 

requiring air quality improvements upwind are both significant and quantifiable.  A National 

Academy of Science 2009 report stated that the health costs caused by air pollution from 406 

coal fired plants in 2005 were more than $62 billion annually.  More specifically in Delaware, a 

report developed as part of the Integrated Resource Planning docket by the local electrical utility, 

demonstrated that the movement towards lower-emission fossil fuel generation and additional 

energy efficiency measures and deployment of renewable resources could provide up to $4.3 

billion of health benefits to the state annually.  Greater regulatory consistency with a focus on 

transport will produce significant public health benefits regionally and nationally. 

 

 EPA’s most recent rule to mitigate transport is the CAIR replacement, the Clean Air 

Transport Rule.  This rule was proposed last year, and is projected to be finalized next month.  

Like CAIR, the transport rule is an improvement, mainly in the regulation of SO2 in that it sets 

specific emission caps for each state that requires each covered state to substantially reduce their 

SO2 emissions.  Unfortunately, the proposed rule was, by design, not intended to fully mitigate 

transport, and is no better than CAIR relative to ozone.  This is because it is only targeted to 

reduce ozone levels to the old 1997 0.08 ppm level.  The transport proposal, by design, did not 

require reductions to fully mitigate transport, nor even to mitigate emission relative to the 

current, but still inadequate, 2008 75 ppb NAAQS.  Since we know that EPA’s CAIR 

replacement will not sufficiently mitigate transport, we must pursue other means to achieve NOx 

reductions which are critical remedy the unhealthy ozone levels experienced in Delaware.  EPA 

has signaled that they agree with this finding and explained in the transport rule proposal that it 

plans to issue a second transport rule to require the additional needed regional reductions in NOx 

emissions.  Delaware needs Transport Rule 2 to approach transport inequities more 
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comprehensively that previous efforts with the goal of fully mitigating the impact of upwind 

states on those downwind.   

 

A better approach to reducing transport 

 

The new health based ozone and PM2.5 standards and the EPA regulations that replace 

CAMR and CAIR, especially Transport Rule 2, are all critical to Delaware.  The impact of local 

emission on Delaware’s air quality has already been aggressively mitigated, while the transport 

of ozone, PM, and their precursors from sources in upwind states have only been mitigated 

partially.  Transport is by far the predominate cause of Delaware’s ozone and PM2.5 problems 

and must be fully mitigated through substantial, cost-effective, emission reductions in upwind 

states to achieve local air quality standards.  To achieve air quality attainment in Delaware and 

other OTR states, we propose that there are a few concepts that should be embraced: 

 

• Fundamental Economic Fairness: Delaware and other OTR states have been 

implementing significant emission controls for more than 35 years.  Additional 

reductions are difficult to identify and implement, and are very costly.  By 

comparison, many heavily polluting units in upwind states remain uncontrolled, 

despite their significant impact on Delaware’s air quality.  The upwind emission 

reductions are also much more cost effective, as demonstrated by NOx credits in 

Delaware recently trading for more than $10,000 per ton whereas upwind controls are 

possible at one quarter of this cost.   

 

• Broader non-attainment areas: One way to ensure transport is mitigated is for the 

EPA to establish broad non-attainment area boundaries.  This would reinforce the 

science-based and wide-accepted fact that ozone non-attainment is a regional, rather 

than a local, problem.”  We strongly encourage that all counties that are contributing 

to this regional problem, and thus are necessary to solve it, be included in any new 

rules.  This change would give more states a vested interest in solving this regional 

problem.  We must also level the playing field by setting the consistent baseline of 

control requirements of Subpart 2 of Title I, Part D of the CAA within the region, 
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which include New Source Review (NSR), vehicle Inspection and Maintenance, and 

highly cost effective Reasonably Available Control Technology (RACT) 

requirements.  This improvement would effectively compliment national and regional 

rules that address regional transport, like the EPA transport rule (Delaware made this 

request through its ozone attainment and boundary recommendation filed in 2009). 

 

• Performance Standards: Sole reliance on a regional cap-and-trade program to mitigate 

transport will not likely address some of the most impactful emission contributions 

that afflict the various non-attainment areas. Some minimum performance standards 

are necessary to ensure that improvements are made throughout the entire non-

attainment region, rather than driving investment in only a few areas.  EPA 

performance standards should include multi-pollutant measures where possible, 

which have been demonstrated to be both technologically feasible and cost-effective 

in Delaware.   In addition, both daily and annual limits should be pursued to reduce 

unhealthy ozone concentrations. For example, peaking units that have very low 

annual emissions, but high daily emissions must be controlled. 

 

• Opportunities beyond EGUs: EPA measures to mitigate transport to date have been 

limited to electric generating units (EGUs).  In addition to the power industry, EPA 

should include other source categories, particularly NOx and VOC emission sources 

that can be controlled with RACT measures.  These should include a wide range of 

industrial, commercial, and residential sources (both stationary point sources and 

stationary non-point/area sources).  Collectively, those RACT controls have provided 

the OTR states significant and cost-effective NOx and VOC reductions and have 

contributed significantly to the OTR’s success in improving ambient air quality.   

 

• Alignment of timelines: EPA measures to fully mitigate transport must be 

implemented according to timelines that ensure the benefits of these transport rules 

will be sufficiently used in the states’ SIP planning and attainment efforts. 
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• Focus on transportation sector opportunities: EPA has made great strides in recent 

years to improve vehicle fleet fuel economy as a means towards reducing air 

emissions.  In addition, fifteen states, including Delaware, have adopted low-emission 

vehicle standards.  Additional focus on fuel economy, deployment of alternative fuel 

vehicles, and adoption of cleaner petroleum fuels, all present significant opportunities 

to reduce air pollution. 

 

In summary, Delaware and the other OTR states face significant air quality challenges, 

most of which are caused by factors outside of their jurisdiction.  The current EPA approach is 

inadequate to mitigate the impact of these upwind emissions on downwind states and must be 

strengthened. Current regulatory deficiencies have required Delaware to impose emission 

requirements on its in-state sources that far exceed those required for sources in upwind states, 

despite their adverse impact on our air quality.  We are at a point where little more can be done 

in Delaware, even though we are facing new air quality standards that we must to achieve under 

the CAA, and more importantly, are obligated to achieve to protect public health.  Yet Delaware 

does not have the authority to regulate the emissions that are causing these problems because 

they are outside of the boundaries of the State of Delaware or related to the transportation sector.  

For Delaware to have any chance of shedding its label as the “tailpipe of the nation” and 

reducing local ozone levels to comply with a new ozone NAAQS as required by CAA, we will 

need a strong Federal commitment to achieving significant regional NOx reductions through a 

much more comprehensive and timely approach than any rules that have been proposed or 

adopted to date.   This is a regional challenge and as such requires a true regional solution. 

 

I thank you for the opportunity to discuss potential solutions to Delaware’s significant air 

quality challenges.  I have also enclosed copies of our 126 petition, Delaware’s attainment and 

boundary recommendation, and Delaware’s comments on Transport Rule 1 for the record.  I look 

forward to your questions. 
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March 18, 2009 

Mr. William T. Wisniewski (3RAOO) 
Acting Regional Administrator 
Region III 
U.S. Environmental Protection Agency 
1650 Arch Street 
Philadelphia, Pennsylvania 19103-2029 

Dear Administrator Wisniewski: 

On March 12, 2i~08, the EPA revised the primary and secondary National Ambient Air 
Quality Standards (NAAQS) for ground-level ozone from the current 0.08 parts per million (ppm) 
to a new 0.075 ppm. Section 107(d) of the Clean Air Act (CAA) requires the Governor of each 
State to submit to the EPA a list of all areas (or portions thereof) in the State, designating each as 
nonattainment, attainment, or unclassifiable. This letter fulfills Delaware's obligations under 
Section 107(d) of the CAA. It also recommends the placement of Delaware's counties in non
attainment status under the new 0.075 ppm standard in a non-attainment area. 

Area Description and Attainment/Nonattainment Status 

Dela\vare is composed of three counties, namely New Castle, Kent and Sussex, laying 
from north to south. The northern portion of New Castle County lies above the Chesapeake and 
Delaware Canal, a waterway that connects the Chesapeake Bay with the Delaware Bay. This 
part of New Castle County is more metropolitan and industrialized than the remainder of 
Delaware. The remainder of Delaware lies south of the Chesapeake and Delaware Canal, and 
comprises the southern pOliion of New Castle County, and all of Kent and Sussex Counties. All 
three counties share similar air quality problems with respect to ozone, because the problem is 
predominantly caused by ozone and ozone precursor emissions from upwind states. 

Delaware's ozone monitoring network includes ambient ozone monitors in each of its 
counties (three monitors in New Castle, one monitor in Kent, and one monitor in Sussex). Based 
on 2006 through 2008 ozone monitoring data (i.e., the most recent three years), the 8-hour ozone 
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design values for New Castle, Kent and Sussex counties are 0.083 ppm, 0.081 ppm, and 0.081 
ppm, respectively. Since these design values are all greater than the 0.075 ppm standard, all 
three counties in Delaware should be designated as non-attainment for both the primary and 
secondary 8-hour ozone NAAQS. 

Pla,rement of Delaware's COIU.nties In a Large Nonattainment Area 

Ground-level ozone and ozone precursor emissions are pervasive and readily transported. 
Numerous epidemiological studies conducted during the past decade have revealed that 
prolonged (i.e., 8-hour) exposure to ozone is associated with increased mortality and a range of 
serious morbidity health effects, including aggravation of a variety of respiratory symptoms and 
lung impairment, asthma attacks, respiratory hospital admissions and emergency department 
visits, and cardiovascular problems. This level of ozone concentration is also associated with 
adverse public welfare effects, which include impacts on vegetation, and forest ecosystems, and 
agricultural crop yields. The pervasive nature of ozone, and the serious adverse health and 
welfare effects associated with ozone non-attainment make non-attainment boundary 
determinations criticaL 

Under the 1997 8-hour ozone NAAQS, the EPA included Delaware's three counties in 
the Philadelphia-Wilmington-Trenton Nonattainment Area. In establishing this area the EPA 
relied on their policy presumption of using Consolidated Metropolitan Statistical Area (CMSA) 
boundaries and the prior I-hour nonattainment area (NAA) boundaries as 8-hour nonattainment 
area boundaries, except they also considered the impact of upwind emissions and included Ocean 
County, NJ, despite Ocean County, NJ being part of the New York CMSA. Delaware believes 
that full consideration of upwind contribution when establishing non-attainment boundaries is 
necessary because ozone and ozone precursor emissions are pervasive and readily transported. It 
is important that the emissions that are causing Delaware's ozone problem be subject to the CAA 
non-attainment requirements. 

In its guidance entitled "Area Designation for the 2008 Revised Ozone NAAQS 
(December 4, 2008)," EPA recommends using the Core Based Statistical Area (CBSA) or 
Combined Statistical Area (CSA), similar to the previous CMSA concept, to delineate 
nonattainment boundaries. In the guidance, EPA recognizes that upwind contribution is 
significant, and indicates that "In addition to nearby areas with sources contributing to 
nonattainment, ozone concentrations in a local area may be affected by long-range transport of 
ozone and its precursors (notably nitrogen oxides). In certain parts of the country, such as the 
eastern United States, ozone is a widespread problem." However, in this guidance document 
EPA also indicted that where this is the case, the CAA does not require that all contributing areas 
be designated nonattainment, but only the nearby areas; and that regional strategies, such as 
those employed in the Ozone Transport Region and EPA's NOx SIP Call are needed to address 
the long-range transport component of ozone nonattainment, while the local component must be 
addressed through local planning in and around the designated nonattainment area. The EPA's 
practice being guided by this interpretation has led to a separation bet\veen regional controls and 
local controls, which has been proved to be substantially ineffective in ozone NAAQS strategy 
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planning and attainment. In particular, this interpretation has led ineffective, insuf±1cient and 
delayed regional controls, and insufficient and even no local controls being installed in many 
areas due to exclusion of many contributing areas/counties in the nonattainment designation. 

Section 107(d)(1) of the CAA defines a nonattainment area as "any area that does not 
meet (or that contributes to ambient air quality in a nearby area that does not meet) the national 
primary or secondary ambient air quality standard for the po!1utmt." In the context of a regional 
problem like ozone nonattainment, the term "nearby" must be interpreted consistent with the 
scale of the problem and the nature of the pollutant. For the purposes of solving air quality 
problems associated with pollutants like sulfur dioxide and carbon monoxide, CMSA or 
CBSA/CSA scale boundaries have proven adequate. This is because concentrations of these 
pollutants above the standard are generally driven by emission sources that are very close, 
geographically and do not involve complex atmospheric chemistry. However, this is not the case 
with ozone. Over the past 35+ years, and in particular since 1990, Delaware's local sources of 
ozone precursor emissions have all been well controlled, yet Delaware's air quality remains non
attainment relative to ozone. High ozone concentrations in Delayvare are not driven by emission 
sources that are geographically close, but rather emissions sources that are many miles away. 
Given this, Delaware believes that it is necessary to consider regional transport of ozone and 
ozone precursor emissions in establishing non-attainment area boundaries. More specific 
reasons for this belief include: 

e	 The CBSA/CSA approach is based on census data rather than air-shed monitoring and/or 
analysis data. Census data, in comparison to air-shed data, represents a poor surrogate 
for determining ozone non-attainment boundaries. This is particularly true for areas like 
Delaware that are heavily affected by long-range transport of ozone and ozone precursors. 

•	 Detailed regional air-shed studies have been completed in the past decade or so, such as 
the Regional Oxidant Modeling (ROM) project covering most of the Ozone TranspOli 
Region (OTR) states, the Ozone Transpoli Assessment Group (OTAG) project, the NOx 
SIP Call analysis covering most of the Eastern U.S., and the EPA Clean Air Interstate 
Rule (CAIR) analysis. These studies have demonstrated that the ozone problem is 
transport-driven and regional in scope, rather than localized or confined to the relatively 
small CBSA/CSA domains. 

•	 The studies mentioned above have further demonstrated that individual CBSA/CSA 
based non-attainment areas do not have the ability to achieve attainment regardless of the 
levels of emission controls they implement within their own jurisdictional boundaries. 
Delaware believes that this conclusion should become the cornerstone of good air quality 
planning and policy, statiing with the crucial boundary determinations. 

•	 In many downwind nonattainment areas, including Delaware, the air coming into a 
county is often with ozone concentration greater than 0.075 ppm (i.e., greater than 
NAAQS). Therefore, it becomes impossible for such an area to solve its non-attainment 
problem under its own authority. The CBSA/CSA approach has led to situations where 
many downwind areas are struggling with non-cost-effective controls to reduce ambient 
ozone components that come from upwind areas that are not subject to the reasonable 
emission control requirements. As a result, protection of public health in those 
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downwind areas has been severely hindered and delayed because reasonable emission controls 
are not in place in the upwind areas. 

e	 The CBSA/CSA approach has led to stringent controls being implemented within 
individual non-attainment areas. This approach has had success in the OTR toward 
achieving attainment of both I-hour (0.12 ppm) and the current 8-hour (0.08 ppm) ozone 
NAAQS, however, the most success toward attainment of ozone NAAQS in the OTR to 
date is attributable to national measures taken by the EPA, and regional measures 
developed and adopted by the Ozone Transport Commission (OTC) member states. The 
area is also facing with having to implement measures that will provide diminishing 
returns. We are revisiting standards for a second or third time for sectors that go 
uncontrolled in the contributing upwind states. 

In its December 4, 2008 guidance, EPA recommends nine factors for states to use to 
justify their boundary recommendations. The EPA states its rationale for recommending these 
factors as being that they are similar to the ones used to establish CBSAs and CSAs. Delaware 
believes, however, using these factors to justify ozone non-attainment boundaries because they 
are similar to the ones used to establish CBSAs and CSAs is not appropriate. Instead, boundary 
recommendations must be evaluated with consideration given to the pervasive nature of the 
pollutant ozone, and the ozone/precursor transport issue discussed above. 

Based on the above discussion Delaware recommends that EPA include Delaware's three 
counties in a single multi-state regional large nonattainment area (NAA) that includes all 
counties in the states of Maryland, Michigan, New Jersey, New York, North Carolina, Ohio, 
Pennsylvania, Virginia, and West Virginia. This area encompasses the emissions that are 
causing Delaware's ozone non-attaimnent problems, and rationale for it is more fully described 
in the CAA Section 126 petition that Delaware submitted to the EPA on December 15, 2008. A 
map that details Delaware's recommended nonattainment area boundaries is attached to this 
letter. Delaware believes that this approach would: 

•	 Reinforce the science-based and wide-accepted fact that ozone non-attainment IS a 
"regional problem" and not only a "local problem"; 

•	 Include all or most of the counties necessary to solve this regional problem, give them a 
vested interest in solving this regional problem, and foster cooperative development and 
implementation of control strategies that are most effective to solving the wide-spread 
ozone nonattaimnent problem; 

•	 Remove political barriers and level the playing field by setting the consistent baseline of 
control requirements of Subpart 2 of Title I, Part D of the CAA within the region, which 
include New Source Review (NSR), vehicle Inspection and Maintenance, and highly 
cost effective Reasonably Available Control Technology (RACT) requirements; 

•	 Effectively compliment national and regional rules that address regional transport; 
•	 Greatly simplify and provide equity to the process of implementing the new 8-hour 

NAAQS. 
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implementation of control strategies that are most effective to solving the wide-spread 
ozone nonattain:ment problem; 

1;1 Remove political barriers and level the playing field by setting the consistent baseline of 
control requirements of Subpart 2 of Title I, Part D of the CAA 'vvithin the region, which 
include New Source Review (NSR), vehicle Inspection and Maintenance, and highly 
cost effective Reasonably Available Control Technology (RA.CT) requirements; 

~ Effectively compliment national and regional rules that address regional transport; 
til Greatly simplify and provide equity to the process of implementing the new 8-hour 

NAAQS. 

Delaware believes that the above large-NAA recommendation represents the most 
effective and economical way to address the pervasive ozone nonattainment problem in the 
northeast region. If, however, the EPA chooses not to embrace the above recommendation (i.e., 
not to fully consider upwind contribution in setting nonattainment boundaries, and not to 
establish a large regional ozone non-attainment area), despite our confidence that is a better 
course of action, then Delaware proposes that the EPA establish Delaware as a stand-alone ozone 
nonattainment area (i.e., the geographical boundaries of Delaware constitute Delaware's ozone 
nonattainment boundaries). Delaware suggests this stand-alone alternative not because it is the 
best approach to clean the air, but rather because it is more rationale than a CBSA/CSA 
supported designation under the muse that emissions within the CBSA/CSA area are causing the 
nonattainment problem. Note that Delaware's ozone nonattainment problems are mainly caused 
by long-range ozone/precursor transport from upwind sources, and under this approach the EPA 
would need to commit to develop and implement effective regional controls to completely 
mitigate ozone/precursor transport in the timeframe of Delaware (and other downwind states) 
attainment schedule according to the CAA. 

Thank you for your consideration of the above recommendations. If you feel you cannot 
support the large non-attainment boundary approach discussed above Dela'vvare would like to 
have an opportunity to continue this discussion before you propose any modification. If you 
have any questions concerning this submittal or would like to discuss it further, please contact 
rvlr. Ali Mirzakhalili, the administrator of our air quality management section, at (302)739-9402. 

Sinc.erelv.")''.(
/T}/Ij -~.__. 
~Vv 

Jack A. Markell 
Governor 

pc: Dave Small 
Jim Werner 
Ali Mirzakhalili 
Judith Katz 
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