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SECTION 404 OF THE FEDERAL WATER POLLUTION
CONTROL ACT AMENDMENTS OF 1972

TUESDAY, JULY 27, 1978

U.S. SENATE,
COMMITTEE ON PUBLIC WORKS,

Washington, D.C.
The committee met at 7:12 p.m., pursuant to call, in room 4200,

Dirksen Senate Office Building, lon. Jennings Randolph (chairman of
the committee) presiding.

Present: Senators Randolph, Muskie, Burdick, Hart, Baker, and
Domenici.

OPENING STATEMENT OF HON. JENNINGS RANDOLPH, U.S. SENATOR
FROM THE STATE OF WEST VIRGINIA

Senator RANDOLPH. Good evening, ladies and gentlemen.
The Committee on Public Works this evening and also tomorrow

evening will conduct two hearings on a difficult subject as we review
the environmental problems with which the Congress is faced.

We hope to further our understanding of the problem or problems
and to receive recommendations for an effective resolving of these
issues.

The situation has arisen, as members of the committee know, from
the Water Pollution Control Act Amendments of 1972, section 404
of that legislation requires the Army Corps of Engineers to issue
permits for the disposal of dredge and fill material in our navigable
waters.

When we wrote the act, we were concerned primarily or even solely
with controlling the way in which these materials were disposed.
Dredge and fill materials often are highly contaminated, and thus a
situation should be addressed in the terms of water pollution control.

All the members of the committee have expressed an interest in this
subject, and we are appreciative that many of them arranged their
schedules to be here tonight.

We did not understand earlier that a judicial decision would sub-
sequently broaden the impact, as I have referred to it, of section 404.
As a result of the action in the courts, the Corps of Engineers has
set down regulations covering an extensive range of activities. These
are proposed to be implemented in th-ee phases. The first phase has
already gone into effect. The regulations coveringphase two were to
have been implemented on July 1, but were ordered postponed by the
President pending action in the Congress.

(1)
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These hearings have been planned by the committee to review the
implication of the Corps of Engineers' regulations. Legislation has
been adopted by the House of Representatives, and there are pro-
posals pending in the Senate.

The witnesses counseling with us during these two evenings repre-
sent a broad spectrum of affected parties. I am sure all members of
the committee welcome the opportunity to hear the witnesses and
discuss with them in dialog the problems that we know are necessary
to be discussed. The exchange, I am sure, between members of the
committee and those who testify will be helpful, as well as the formal
statements.

Senator Robert Dole of Kansas is at the witness table. We are
prepared to hear his testimony at this time.

Are there comments from members of the committee? Senator
Muskie?

OPENING STATEMENT OF HON. EDMUND S. MUSKIE, U.S. SENATOR
FROM THE STATE OF MAINE

Senator MUSKIE. I have a brief statement which I hope will be
helpful. I had hoped that the Senate could defer until next year
consideration of the substantive issues associated with the 1972
Clean Water Act.

Unfortunately, much of the debate, much of the regulations, and
much of the suggested legislative responses stem from what I regard
as a misinterpretation of congressional intent.

Section 404 is designed to require the corps, because of their existing
authority to maintain navigation, to regulate the dumping of polluted
dredge spoil at specified disposal sites, the EPA having veto power
over the selection of the sites. That was the intent precisely and
specifically stated.

Section 404 was an exception to the otherwise comprehensive
regulatory program embodied in section 402. But implementation of
section 404 has not led to the end of open water dredge spoil discharge,
which was the specific objective of section 404.

No specified disposal sites have been established. Instead, the
section 404 regulations have led to confusion, irritation, and divisive-
ness that have undermined the confidence in the basic Federal role in
water pollution control.

They -have created a perception of needless interference in the
affairs of farmers, foresters, miners, and ranchers whose activities
were by no means comprehended as coming under the section of 404
when it was written. -

At this point, the most appropriate course of action for this com-
mittee may be to strike section 404, eliminate this exception, and
return to the basic regulatory structure anticipated by the act.

If we ado pted this course, dredge, spoil, and fill would be considered
pollutants. Where they are discharged, they would be regulated by the
Environmental Protection Agency or the States. Where they are
nonpoint sources, they would be regulated by the States pursuant to
section 208. This was the original position of the Senate in 1972.

Given all the problems that section 404 has created, perhaps it
should be in its saddest position now. I am not wedded to this position.
My mind is open, whatever my emphasis may indicate to the contrary.
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I hope the statements of our witnesses will help clarify these issues
and provide us with a course of action which will preserve our ability
to regulate the disposition of polluted dredge spoil without creating
another unnecessary duplicated Federal regulatory program.

Senator RANDOLPH. Thank you, Senator Muskie for your con-
tinuing leadership on the committee. We are grateful as members
of our committee and the Senate as well.

Senator Baker, do you have any comments?
Senator BAKER. Mr. Chairman, I have no prepared statement at

this time. Possibly I will havesuggestions to make as we proceed. But
I prefer to hear the testimony of the witness.

Senator RANDOLPH. Thank you, Senator Baker.
Senator Hart?

OPENING REMARKS OF HON. GARY HART, U.S. SENATOR FROM
THE STATE OF COLORADO

Senator HART. Mr. Chairman, I have no prepared statement. As
with other members of the Senate, I have my own proposal which I
will be discussing with this committee and perhaps the full Senate on
section 404 to deal with problems that Senator Muskie has so ar-
ticulately identified.

It is a classic of a case that all of us in the Congress are faced with
time and time again: the congressional intent and administrative
implementation, between which there seems to be a gap.

The people of the country are upset. We are upset. Somehow the
Congress and the executive branch must get together on the lai., hat
are passed and implemented to free the people of this country from
what they definitely consider to be burdensome regulations.

I think all of us have the same intent. We are here to try to solve that
problem.

Senator RANDOLPH. Thank you, Senator.
Senator Domenici?
Senator DOMENICr. I have no comments, Mr. Chairman. Thank

you.
Senator RANDOLPH. For the record, Governor Marvin Mandel of

the State of Maryland had indicated to the committee that he would
appear this evening and would address himself to the subject matter,
not as a Governor of that State but for the National Governors'
Conference.

The change of time and other commitments made it impossible for
Governor Mandel to be with us tonight. He has submitted testimony
which will be a part of our record. Did the Governor provide copies so
that they might be available to those who will be covering the hearing
or interested parties? Do you have knowledge of that?

Mr. MEYER.' Yes, sir.
Senator RANDOLPH. There are copies, then.
[The statement of the National Governor's Conference follows)

I M. Barry Meyer, Chief Counsel. Senate Public Works Committee.
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I wish to thank the members of this Committee for extending

to me the opportunity to testify at this hearing. My testimony

represents not only the views of the State of Maryland, but

also those of the National Governors Conference, comprised

of states which have ongoing regulatory programs directed to

the same subject matter as the legislation you are considering

today.

We support the inclusion of the Wright Amendment in S.2710

because it is an attempt to avoid duplication of effort and

is a recognition of State prerogatives to manage and control

land use within its own boundaries. For the past three years

we have pointed out that Section 404 of P.L. 92-500 was not

passed by Congress to serve as a national land use authority.

This section, as enacted- did not set up a program, did not

contain enforcement mechanisms or guidelines for the



6

regulation of wetlands, floodplains, water courses, or

agricultural drainage areas. This section clearly was

intended to regulate the unconfined deposition of dredged

spoil into the nation's waterways. We have taken the liberty

of documenting this point by attaching the relevant sections

to the legislative history with citations to the printed

testimony. Suffice it to say, however, the conferees who

approved P.L. 92-500 did not intend to create a new bureaucracy

in the Federal government, but their attention was focused

primarily on one issue, the unconfined dumping of dredged

spoil. Nor did the Corps of Engineers then believe that

they possessed authority to establish a program regulating

critical areas of land use. Their present regulations

resulted from the case of Natural Resources Defense Council

v. Calloway, decided in the District Court in the District

of Columbia, 1/ and an opinion delivered by the District

Court for the Middle District of Florida in U.S. v. Holland. 2/

These two cases did not really discuss the legislative

history behind Section 404. Their determination principally

relied on the definition of "navigable waters" found "in P.L.

92-500 which laterally expanded the traditional definition

to include areas beyond the high water mark. We further

.note that the various District Court decisions were not

hotly contested, and it is our further contention that even

if that definition were upheld, considering the history of

Section 404, the Corps of Engineers was not mandated to

manage every dredge and fill activity for every "natural and

- 2 -

sb42829
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artificial water in the United States including marshes,

swamps, bogs, inland and coastal shallows contiguous to

those waters, regardless of whether these areas are regularly

or only periodically inundated".

We believe, therefore, that the two above cited judicial

decisions were clearly contrary to the intent of Congress.

The amendment to the section before you today will return

some sense of balance to this continuing conflict, between

the States and the Federal government over matters clearly

within states' traditional police powers.

For instance, in controlling wetland activities, the

various states of this Union are enforcing their public

trust which historically has been imposed on various subaqueous

areas. In Maryland, as in most eastern states, land below

mean high water is held by the state in trust for its

citizens. This responsibility emanated from the language of

the various grants from the English King to the lord proprietors

of each of the provinces prior to the formation of this Union.

This trust was preserved as each colony became a state and

entered the Union.

Throughout the years, various private interests have

attempted to set aside the public trust, but by and large,

-the decisions of the state courts ?lnd Supreme Court have

sustained the states' responsibility to administer the trust

for the benefit of its Citizens as a traditional state

police power. 3/ The trust has extended at times beyond a

- 3 -



technically navigable stream to what is considered a "public"

stream, one to which certain public rights are attached

although the stream is non-tidal in nature. The various

states' prerogatives in administering these areas for its

citizens have been reinforced by numerous state court

decisions. 4/ These cases also support innovative state

legislation which set up the procedures to carry out and

enhance the public trust doctrine. The authority to protect

state waters is grounded upon common law doctrines as well

as judicially sanctioned legislation.

The policy of the various states is to preserve wetlands.

Existing and pending legislation of environmentally concerned

states seeks to prevent despoliation and destruction of

their wetlands while considering the various ecological,

economic, developmental, recreational, and aesthetic values

of these very important natural resources, as well as

considering and dealing with unique local conditions.

With the enactment of these water protection laws, many

states have taken a firm and consistent posture in the

management of state waters and adjacent wetlands. 1/ "The hydrologic

areas to which protection extends are statutorily delineated

by the states. The implementation of this delineation has

been accomplished by means of various types of surveys and

photography at an expenditure of millions of dollars.

- 4 -
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Under existing legislation, boundaries have been clearly

defined and the issuance of permits has become an orderly

and comprehensive process. The legislation generally reserves

to the state the right to include conditions in the permits

to insure proper protection. Additionally, civil and criminal

penalties for violations have been established.

The Maryland Wetlands Law of 1970 can serve as an

example of an effective program. Our wetlands are defined

on the basis of astronomical tides and are delineated by

aerial infra red photography. They are now systematically

categorized as private or state wetlands, and notice is

provided by registered mail and inclusion of Wetland Maps

in the local Court Records. This provides due process to

the regulated citizens. No such procedure to insure these

safeguards has been included in the Corps of Engineers

progr..

Except for projects clearly in the public interest, State

wetlands may not be filled for developmental purposes,

because that action would violate the public trust. Consistent

with traditional riparian rights, limited areas may be

dredged to enhance navigation, and small areas may be.filled

to arrest erosion. 6/

This ability to deal quickly and impartially with all

wetlands issues is the result of our extensive State regula-

tions. They provide a versatility that is to be found nowhere

in the present Corps regulations. They allow the State to be

responsive to both the needs of its citizens and ecological

requirements.

- 5 -
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In addition to administering the wetlands law, the

Water Resources Administration of the Department of Natural -

Resources is charged with protecting the quality of the

waters of the State in accordance with the State of Maryland

Pollution Abatement Laws and the provisions of the Federal

Water Pollution Control Act Amendments of 1972. Projects

including dredging, filling or other activities which do or

could affect the quality of the water, not only during

construction, but also subsequently, are evaluated. For

every project, determinations as to whether state and

federal water quality standards will be achieved are carried

out. Additionally, a Section 401 water quality certification

-ust-accompany every project involving a federal license.

The State's regulatory program for water quality

management includes the assessment of the ecological affects

of any project by Fisheries Administration, the Wildlife

Administration, the Maryland Geological Survey and the Water

Resources Administration. Included in this review are

persons with expertise in marsh ecology, water quality,

hydrology, and land and water uses of the area involved.

So much for a brief description of Maryland's waterway

program in tidal waters. Maryland law and regulations also

.provide for five types of waterway permits for projects

including the 50-year floodplain of non-tidal streams.

Unless the Wright proposal as passed by the House is

approved by the Senate, the Corps of Engineers Section 404

program will attempt to duplicate almost every one of Maryland's
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initiatives. We emphasize the term "attempt" because the Corps

of Engineers does not have the personnel to monitor these

water related activities. Enforcements at the Federal level

will be insufficient. Only after new positions are added

and the bureaucracy is expanded with the addition of money

and personnel would such Federal enforcement action become

effective.

On the other hand, the State initiatives have resulted

in the reduction of the rate of destruction of wetlands. In

Maryland, for instance, we have estimated on the basis of

comparative inventories for the period 1942-1967 that approxi-

mately 1,000 acres per year were lost prior to regulation.

However, in Fiscal Year 1974, of 247.72 acres requested to be

filled, only 78.27 acres were recommended for approval. Much

of this was for public marine, and recreational facilities as

well as for shore erosion control. The area filled constitutes

less than 0.02 percent of the shallow bottom of the State. In

Fiscal Year 1975, a mere 10.52 acres in shallow wetlands were

filled. Moreover, bulkhead construction has decreased from

Fiscal year 1974, in which 13.5 miles of bulkhead was approved.

In Fiscal Year 1975, only 10 miles were approved, one-third

of which was for replacement purposes.

In Virginia, the rate of loss reached 450 acres annually

during the period 1955-1969. That rate of despoliation was

projected to increase to 600 acres annually for the period

1970-1974. In 1973, no more than 27.6 acres of wetlands for

single family residences were filled, and less than 5 miles

of shoreline were bulkheaded.8/

-7-

76-11 0 - 76 - 2



12

Due to indiscriminate alteration, Massachusetts lost

1,010 acres of coastal wetlands during the period 1954-1964.

Subsequent to the enactment of the Massachusetts Wetlands

Statutc in 1969, a major reduction in the rate of loss has

been achieved. 9/

Admittedly, not all states have current legislation.

However, 32 states could be immediately considered for

delegation under the Wright proposal, and 46 states have

expressed a desire eventually to be considered for delegation. -- 1

At least twenty-two states now control over 20 activities

each which would involve the permanent disturbance of water

bodies. 11/ Furthermore, of the 16 areas subject to the

Corps current regulation, 8 states manage all 16; 8 states

manage 15 areas; 2 manage 14 areas; 2 manage 13 areas and 9
12

states manage 12 areas. L- Dredge criteria have been

listed by 22 states, while 20 have formulated criteria for

fill materials. 13/ The laws of 18 states contain wetlands

definition, 15 of which utilize the definition for regulatory

purposes. 14/

These figures indicate that the states have the

capability to afford adequate protection to both wetlands

and other areas of concern. The figures also indicate the

states' intention and willingness to protect their resources.

Existing state legislation not only affords adequate

protection to wetlands, it also provides due process to

citizens. Some states mandate the recordation of wetland

- 8 -
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boundaries, thereby affording notice to current and future

landowners. 15/ Our experience indicates that due process -

suffers severely when, for the favorable purpose of protecting

our natural resources, our citizens are subjected to the

dual jurisdiction of the state ard federal government. This

problem is exacerbated when one recalls that some states are

divided among a plurality of Corps districts and divisions.

The potentiality of divergent procedures and interpretation

of regulations will prove formidable at best.

The provisions of S.2710 which include the Wright Amend-

ment, afford ample latitude for the formulation of broad

federal guidelines. The amendment returns the definition of

"navigable waters" to its traditional meaning. 16Y Additionally,

with the consent of the Governor, the Wright proposal affords

sufficient flexibility to authorize Federal regulation of

wetland areas adjacent to navigable waters, thereby including

large areas of inland wetlands as well as all coastal wetlands.

For other water bodies, the states maintain sole responsibility.

For instance, the Wright proposal exempts activities involving

normal farming and ranching activities as well as maintenance

projects for dikes, dams, bridges and breakwaters, and also

exempts the construction or maintenance of farm ponds and

irrigation ditches. Many of these activities as we have

noted above are regulated under state law, but it is

imperative to understand that legislation is needed to provide

an exemption for these activities. Although the Corps of

- 9 -
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Engineers attempts to provide such an exemption in their current

regulations for certain acricultural and silvicultural pursuits,

the U.S. District Court in the District of Columbia ruled on

March 24, 1975, that EPA could-not exempt certain classes of

point sources from the permit requirements of Section 402.

Without legislation, therefore, this same rule would apply

to Section 404 and these categories could not be exempted by

the Corps of Engineers' regulations. The present broad

definition.of "navigable waters" would apply to Section 404

unless pltered by legislation.

With a view toward efficiency, S.2710 authorizes the

Corps to delegate control and management of the subject

areas to those states which can meet established federal

guidelines. Current state programs should not be trampled

under the onslaught of an ever broadening federal bureaucracy.

Adequate protection can be accomplished through the utilization

of existing procedures which, having been formulated at a

regional level, are more likely to reflect local needs as

well as ecosystem requirements. This results in protective

legislation which is economically, environmentally and

politically sound.

In those situations where the respective states have

undertaken the expense and effort of implementing comprehen-

sive programs attuned to satisfy local needs, these efforts

must be recognized at the Federal level. Otherwise, the

concept of Jeffersonian democracy is lost. Delegating

authority to issue permits to the states., as proposed, would

recognize state competency and allow the states to meet the

particular needs of their constituents.

- 10 -
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In actuality, S.2710 represents the original intent of

Congress in passing Section 404. As we have noted, the legislative

history of the Act indicates that Congress never intended to

create a federal wetlands or land use program. The intention

was simply to restrict the unconfined dumping of dredged

spoil. 2/
The preamble of the P.L. 92-500 (the Federal Water Pollution

Control. Act Amendments of 1972), 101b, states the policy

of the Act. It states:

It is the policy of the Congress to recognize

preserve, and protect the primary responsibilities

and rights of'States to prevent, reduce, and

eliminate pollution, to plan the development and

use (including restoration, preservation, and

enhancement) of land and water resources, and to

consult with the Administrator in the exercise of

his authority under this Act. It is further the

policy of the Congress to support and aid research

relating to the prevention, reduction, and

elimination of pollution, and to provide Federal

technical services and financial aid to State and

interstate agencies and municipalities in connec-

tion with the prevention, reduction, and

elimination of pollution.

We ask nothing more now but that Congress carry out that

policy. The passage of the Wright proposal will recognize

the initiatives that the States have already taken to protect

their vital natural resources, and hopefully will have the

effect of influencing and encouraging future State efforts.

Thank you for this opportunity to testify.

sb42829
Highlight
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Footnotes:

1. NRDC v. Train, 510 S.2d 692 (1975).

2. 373 F.Supp. 665 (1974).

3. State and Locrl Wetland Regulations, 58 V.L. Rev. 876
(1972), and Shively v. Bowlby, 152 U.S. 1 (1894).

4. Marks v. Whitney (California); Just v. Marionette
Count (Wisconsin); and Potomac Sand & Gravel v. Mandel(M~ary and).

5. The following states have enacted laws regulating tidal
and/or non-tidal wetland areas in addition to the regulations
of waterways per se:

Connecticut - GS 22a 1-45
Delaware-7 Del.-Code SS6601-6620 (1974 Rev.)
Georgia-45 Ga. Code 136-147 (1972)
Louisiana-l2fLRS31-l36l-l365 (1972 pocket)
Maine-38 MRSA-'l-478 (Supp.1976)
Maryland --. Ann.Code, Nat.Res.Art. 9-101 et seq. (Supp.1976)
Massachusetts-130 Mass.Ann.L. 105 (Supp.197;T;,"13 Mass.

Ann.L. 40, .40A (Supp. 1976)
Michigan-1955 Acts Ch.247 (Great Lakes Submerged Lands)

1972 Acts Ch. 346 (Inland Lakes), wetlands legis.
pending -

Minnesota-105 MS..37-47.5 (1974)
New Hampshire- RSA 483A:1 et seq%. (Supp.1975); RSA

4:40a-d (M Rep.Vol_.T; RSA 4:40e (Supp.1975)
New York-CLS SS24-0101 et seq. (Supp.1975); CLS SS25-0101

et seq. (1973)
North Caro6Tina-ll3 GSNC 229 (Supp.1975)1 113a GSNC

1 et'se. 1975- l., (Supp.1975) Env. PoI1cy
Virginia-- Va.Code Ann. SS62.1-13.1-13.20 (Supp.1976)
Washington - RCW 90.58.030 et -seq. (1975)
Wisconsin - W--59.97,62.23-STA- (1973)

6. Private wetlands projects are placed in three categories:
1. Notification or permit by a State agency is'not

required for certain uses such as piers, boat
houses, pilings, and tidal gates for agricultural
drainage ditches;

2. Notification to the State Department of Natural
Resources is required for alterations or modifica-
tions customary and normal to conserve soil,
vegetation, water, and fish and wildlife; and,

3. A wetlands permit is required for all other
activities in wetlands involving dredging and
filling. Application for such permit is made
to the Department of Natural Resources. Review
and public hearing procedures comparable to
those for State wetlands applications are followed
with the Secretary of Natural Resources determining
whether a permit should be issued, and, if
approved, the conditions and terms of the permit.

- 13 -
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Footnotes: (continued)

7. These permits in non-tidal waters include:
1. Small ponds -- Each pond with a drainage area

exceeding one square mile, or a surface area
exceeding 12 acres, or a depth exceeding 15 feet.

2. Water obstruction -- All dams and reservoirs
with aadrainage area exceeding 400 acres.

3. Waterway construction -- Any change the course,
current or cross-section of a non-tidal stream,
with a drainage area exceeding 400 acres.

4. Temporary waterway crossings -- Any placement of
a pipe, culvert, idge or ford across a stream
to provide access to adjacent property.

5; Maintenance and repair -- Any in-channel maintenance
or channeliiiovement to remove sediment deposits
or control erosion.

8. Coastal Wetlands of Virginia, Interim Repott No. 3,
Special Report No. 46 pp 35-36. Virginia Institute of Marine
Science, Gloucester Point, Va. 23062 (Feb. 1974)

9. Massachusetts Estuarine Research and Protection Programs,
pp 11-12, Dept. of Natural Resources, The Commonwealth of
Massachusetts (March 1970).

10. Interim Summary Report on Threshold Tests of State
Regulatory Programs, 1CWP/SSAC Taskforce on Navigable Waters
(June 30, 1976).
11. Water Information News Service, Vol. 1, No. 5 (June 14,

1976) The Institute of Rational Design, Wash., D.C. 20005.

12. Ibid.

13. Ibid.

14. Ibid.

15. See e.g., Maryland, Massachusetts and Connecticut and,
to some extent, Delaware.

16. Although the reference to the "historical" test is
omitted, obviously any stream, whether or not it was ever
navigable, which could be rendered navigable by "reasonable
improvement", is subject to the Wright proposal.

17. See Legislative History of the FWPCA Amendments of 1972,
Vol. 1 p. 177, 236, 1392.

- 14 -
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MC B OULt ( LOuS ?i. P"'PP$. iq
SCCRIS~$AI( Ut YL4ND OOT E"T"

DEPARTtENT OF NATURAL RESOURCES
lokE STATE CVCF IZC L'JILOCN

ANNAPC/.. 2I

June 4, 1975

Chief of Engineers
Army Corps of Engineers
Forrestal Buildi.cg
Washington, D.C. 20314

Attn: DAEN-C1WO-N

Re: Proposed Regulations for Disposal of Dredge or Fz.1
Material in Navigable U;aters or Ocean VUatcrs

Dear Sir:

The State of t.laryland takes this oppr tun;ity to rcs.cr.t
the May 6, 1975 Public Notice issued by the Ar,:,. Ccr:n.; of E:;gin-
eers concerninU its proposed regulations for tho ssun'cx 0f
permits for certain activities on navigable waters of the Unilted
States.

The advices and cor.i cnts contained horew:ith havo Leon co-
ordinated with and represent the views of the various intcr ,stcd
State agencies, splecifically the ,aryland 1;c!ar,.'nt of Natura!
Resources, thu--1,;a 2 ,1and Departnrcnt of State illarn'ii, the arv-
land [epart;,-nt of Transportation, and the offic.:' of the Attor:wy
General.

As a preliminary matter, it is difficulL to eo:r,rchc:id hsw
the two U.S. Disrict Court decisions of !.aturol ::Zc S Dc-
fense Council v. Cilla.'c in the Dstr1ct Cou't I-6 tic dstrct
of-Co--lurnbia, ad T-c 2ii--ddle District of V'lori ., ,Wc~sio, U.S. V.
lolland, can bc ,u:;tinvd as the loyal izw,!'etun mW.j t.ni. for th
atteIpted uxialiion of the jurisdiction of th, Aii;t" Curl's of
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:Chief of Fingineers
Jino 4, 1975
'age TIJo.

Engineers under Section 404 of the 1972 Amendments. The Corps
relies upon those two cases as its basis for the lateral expan-
sion of its jurisdiction which would include specific areas be-
yond the mean high water inark. This departure from the tradi-
tional navigationalt" water jurisdiction is all the more amazing
considering the fact that the Corps has recently appealed the
Callaway decision.

It is unnecessary at this stage to point out and argue the
legal reasons why we believe these recent Discrict Court deter-
minations may render Section 404 of the 1972 Act unconstitutional
as violative of the Interstate Coymnorce Clause, for that is a
matter which is subject to the ultimate decision by the Supreme
Court. Even should the District Court's definition of "navigable
waters of the United States" be upheld, that fact wo ld not man-
date the extension of Army Corps' jurisdiction to every dredge and
fill activity" for every "natural and artificial " water in the
United States, including "marshes, swamps, bogs, inland and
coastal shallows contiguous to those waters regardless of whet-
her these areas are regularly or only periodically inundated by
water." It is fallacious to assume that the deposition of a fill.
material above the mean high water line would eventually find its
way into the water below the high water mark especially since the
purpose of its placement is to keep it separate.

The usage of the term "specified disposal sites" is incon-
sistent with the Corps of Engineers procedures as set out in the
proposed regulations and the legislative history of this Section.
Subsection(b)of Section 404 was not intended to create a proce-
dure which is totally duplicative of ongoing State efforts. The
Corps of Engineers program for all four alternatives will mimic
the State of Maryland private and State wetland programs, the
State of Maryland floodplain program, and the waterway construc-
tion program.

Neither the Callaway nor Holland decision discuss the legis-
lative background for Section 404. It is obvious, however, that
this Section was intended to control the unconfined deposition
of drqdgcd spoil into navigable waters. The conrerence report
for the 1972 Water Pollution Control Act Amndments emphasizes
this point: 1

0

i. SeeLccjiisative llist6ry> of the Water Pollution Control Act
Aina-iifT96 1 '7oui ,peIT
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Chi'nf of Engineers
June 4, 1975
Page Three.

"A major difference between the Senate bill and the
[louse amendment related to the issue of dredging. The
Senate Commiftee had reported a bill which treated the
disposal of dredged spoil like any other pollutant.
Pursuant Lo ain amendment accepted on the Senate (loor,
dredged spoil disposal was made subject to a different
set of criteria to determine any environmental effects.
The House bil) not only established a different set of
criteria to determine the environmental effects of
dredged spoil disposal but also designated the Secretary
of the Army rather than the Administrator of the Environ-
mental Protection Agency as the permit issuing authari-ty.
The Conference agreement follows those aspects'of the
llodse bill which related to the Secretary of the Army's
regulatory authority. However, consistent with the
Senate provision, the Administrator of the Environmen-
tal Protection Agency has three clear responsibilities
and authorities.

First, the Administrator has both responsibility and
authority foi" failure to obtain a Section 404 permit
or comply with the condition thereon. Section 309 auth-
ority is available because discharge of the "pollutant"
dredge spoil without a permit or in violation of a per-
mit would violate Section 301(a).

Second, the Environmental Protection Agency must de-
termine whether or not a site to be used for the dis-
posal of dredged spoil is acceptable when judged
against the criteria established for fresh and ocean
waters similar to that which is required under Section
403.

Third, prior to the issuance of any permit to dis-*
pose of spoil, the Administrator must determine that
the material to be disposed of will not adver-sely af-
fect municipal water supplies, shellfish bods and
fishery areas (including spawning and breeding areas),
wildlifee or recreational areas in the specific site.
Should the Administrator so determine, no permit may
issue."



21

Chic f of ,n1Clnee rs
,Jii'rn 4, 1975
Page Four.

In tihe House, consideration of the Confervlcc-' report, Rcpre-
sentative O'lleill also spoke in terms of a drudged spoil disposal
site :2

"I]nI maki nq a. determinat ion to deny a permit undo " sub-

section 404(1), the Secretary is required t.(, evaluate
the effect of such- denial on the economic I, ,1)act oil
navig.tjon ind anchoraye. This fi ,ulin" wi11 override
tLhe discha rg cri teria or guidelines were there is no
economically feasible alternative availaible to the
specified di:;posal site. Also, tle provision for re-
inoval of in-place toxic pollutants to secLon 115 is
not limited to Great Lah:es Harbors ut i; intended to
aplly to all critical port and harbor arcas.'"

%

Senator Munkie in the Senate debate refer]',d !;spcifically to
Army Corps of Unqinurs projects for dredged d1is:posal:3

"'I do not. know of any limitations that apply to the
Secretary (,f LIe Army in putting thone project!i toget-
her. I reme Jer, as Governor of my State, that I was
interested ini dredging g harbors, and I did not find the
Corps of nhugincers the fastest agency on earth in meet-
ing requiremeni q. If timc limitations are! gotnu to be
applied, let them a-lso be applied to the Corps of
Eng ineers.' "

Most of the conferees did not intend to create an entirely
he bureaucracy, but focused upon determination of the unconfined
dumping of dredge spoil.

"The Con frees were uniquely aware of thu process by
which thme di edql and fill pc rrit ; arc pro',;c1t ly han-
dled and did not wish to create a hurdcrisri e bureau-
cracy in ]iglht of the fact that a system to issue
perits a realy existed. At tile samu tizc, th(, Com-
mittee did not believe there could be any justifica-
tion for permitting the Secretary of the Arimy: to make
determination as to the environmental impilicationi

2. u V.O I ,, pacj 236
3. Spra, Volume 11, page 1392
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Ch ,' ( of E~n,Iii Lnem:!

Page Five.

of citLhor the site to be sc ,ected or tle !-,pcci.fic spoil
to hie di posr of in a site. Thus, thei Conferecs aure.ed
that the. Administrator of the Environionta] Protection
Agency, sruld r ive the veto over the S(!lectioll of the
site for dlrcjl;jccl :spoil disposal an(-ovCI" anly specific
spoil to he disposed of in any selected .;ite.

The dcc. 1:; ioi .i s not duplicative or CIII.hI2 e
cau.;e the p-!iwiL application transinit.tc(l Lo the Adnin-
istrator for review will set forth the :;ite to be used
and tLhe cont.,nt- of the miattcr of the sipi I to be dis-
posed. The Conferes expect the Aimini!*:.Latror to be
Cx:)edj tio,,- in his dcterminat ion as to %ehother a site
is acCteeal)Ie or if specific spoil mateLial call be dis-
posed of at-such site.

At the same time, the Corm'it tec expects the Admin-
istrator amd the Secretary to DIove expdit ously to
end the proc(,:;s of dumping dredged spoil ir wi ater--
to limit Lo Ich greatest e:tcnt possible Ilh disposal
of dredged !;soi] in the navigable inland .,aters of
the Un~i ted State; including the Great lakes--Lo iden-
Lify Lm%-bacrl sites for the disposal of dr,2brcd
spoil and, -lierc landh-ascc di-ptes'ai I .; not feasible,
to establish (liked areas for such dispos-al.

All of tlhe!;e alternatives are available. The only
justification for continuing to uL-ilize oieln water
disposal i; th e cost of alternatives. The Conferces
beelieve that 1.1e economic argu-e. 1lt a ,loe iot suf-
ficient to ov,:rride the emivi ronmeont-al .-cmul rcints of
fresh water 1 Wkes and streams. Threfore, early
action s loul - e t kok n by the Admiinistra or to do-
velop altornotive sites and alternative woltho~ds of
spoil dis;posal. "4

The Depart-nm(nl of Natural Re;ources now nakes recommendations
to the IJoard of Put-lic Iorks relalive to the issuancc or denial
of a permit to condut an activity onl State 'et-l.inchs . The Board
of Public Works is tLhe final auLhoriLy for thc i: ;,,sancc or denial

4. Supro, Volume I, page 177
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Cli * or i:11l iner;
JunIo 4, 1975
[Page Sh:.

of the permit since hy Constituti(, al fiat, iL controls tiol dis-
posiLion of a] I State properLy, aid the laInd bolo' r;ean high
water mark belong:; to tlhe State in a proprieLary secse as well
as in a trustee capacity for the citizens of Vary] and.

Additional ly, the Departmenl reculai.e:; activi Li ,!; On w1 it are
deemd to be pri Vi',, v.ot lands. Tllh:s, arc aro,'; ,,,'.'c :w an hirjh
water mark ,.'lich atr, rciulanrly or ieriodically i uniteded These
orca!; sustain ai,'wti vegctation ho.ever, recrll ar or periodic
inundation rel a te; Iily to that inunlaLion cai:;(.,(i by astronori lical
conditions , tin ryn11a Ij id Fefor; to no C'-pCci fic ti da I piin , but con-
trary to tH e ratler vac i w,1uat ic vcgetat in Ii e i nd salt water
ve(j LaLion Ii r! i t.'. t hi p iopo ied 'eju I at or, 1,e reIl.,tc those

rvcas' perIod i cii Il, i idunhat.ed )y non-n-' teorel or c, t I c:1 y
factori mj out ,ctLornlojical condiLionis, ..,e rcjularte viable aqua-
tic marsh arenis.

In order to acnt'p]isli the prc.per Fcrjulation of marsh areas,
the Army Corps of Li:J1,necrs would i eivo spenld mill ion of do 1-
lars to proi-erly do1 Inate and provide orope. r nt. ice to the pro-
perry owners dcrib i,' the nature of tle(ir lad -which i5; to be
rcc;ulated. Wi Lhout Roperr drlineaLio , cnforceirenL would be im-
possible.

In larylail ;,C hivc ron'e to o::traord i . "y effort and expcnle
to hopefully perf .ct a system 'wh ich ',:ould ir'.:1t, If tho:-e area-,
liecessa ry to be rcculated and prcsc rvcd , provi I Ci](i nti ce to the
local coimun i t ie and property owner rs of oulr dot-'i-rdnat ons , our
guidelines and regulations which have evolved through the procjram.

Lo and behold, no .- the federal gov( rnicn( i-; entering tlhe
scene and tLiirou';h t hostrokes of tile jul'r 's pen supe ri pores ts
will on an exi st inj . , ate prerotjat ive v:, ichi wi I1 t ota I Ily dup, i -
coLe an cf fccti 'r s ',!;tem. We (-o not bel icyv th,t 33 11.sC Section
1344 (Section 40-1) was intended to accoJplish tlhat result. .

Of the f ur all, riative r0c1u lat ins present, we find the
general provi:;ions tof Alternative 11 leat object i Jiria . Our
principal reasrm Er, -,rcferrin; Alternative II i,; i l. sic, ficant
o\,erlatppi IJ ur i (1,'i tol '-Ind duplication of tv,',iilt .n y ro ,;
thavit WouLd exi';L al tlk fc'del( ' , 5tt 111 Ind ,l 14, i.ln i I Al ter-
nativ!. I o v I I I , i.- tidn Ltcd. E:Lendcd porVl)''W p'1 l,,'. ald r--
!sultant. f run, I. r ioin of applicanLs would rc ulL itrom tile overlap-
ping jurisdiction.
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Chifof of 1,l~hiirie rs
J. ' ,4, 1975

Payge Seven.

We prefer A] alternative II over Alternative IV because Alter-
naLive i'r provides for concurrent review hy federal and state
rerjulatory wicticien. The procedure identified under Alternative
IV, whercby federal review does not comn,.,nce tintil receipt of a
Stt (leC decision, o... i'dh result in additional ,eJlays. l~cardless
of wiiicli juri:;dicotional definition is adopted, the Corps of En-
ginceers s;horld adopt. procecdual requlat ions wireli fa cilitate
(oordina tedI, cn wiii nt rL view o ip.) li, tiLi ons t.oi, ,at¢:i ad-
Miinistcr rCul( L 0 t y 1o'am:; with overlappin* iq jirvi-ndiction.
Under each a Itcriat.ive we would ure the iirpo;i li on of a one-
year time coivtra,t from date of application ftr Army Corps of
.nijineecrs fwil acLi,'an if-Alternative 1I. is 01iosci, .e .':ou ld

sUgcjccnt that final Corps action be accomlpli'shed within six months
of State etifications.

We 5uq(e ! t (do fin iitional mitat ion,; on federu 1 regulatory
juri sdicLion udt he alternative ejul at ionS: (1) limit federal
jurisdiction Lo t ieiis or water bodies -:.ith i riui imum contril)u--
Ling drainagre area; for example, less than 100 ,squire milos; and
(2) e>':clude from fera) jurisdiction dredged or fill material
less than 1,000 Cubic yards. We feel these 1 imitations of fed-
eral jurisdiction wi 11 not compromise basic federal interests and
will eliminate federal "red tal5e".

A nundir of tc',:; require further defi nition. The clefini-
- ion f-"ord i1a1y lji h water mark" should be defined by flood

f requcncy---suci:7, L'e 100 year flco)dpL Ii . The p-hrase "over-
ridlirj national farLor ol the public inLcre.'st" requires clarn-
fictL ion. [See Al L rnative IV, Section (f) (il) (I)) . There is
no i nd i Cat ion of ihlat- spec if ic fac Lo r, wou Id ove r ide a favor-
able state riete inioni1Li n. The proposed Rccjulation sLates that
"a peria t wil lI 911 .Ifl be issued fol lowirvj the roceipt of a
favorable istaL de(tc riioinaLion". However, there re ar, no indica-"
Lions of the b-isis for exception to Lhe goneralization.

In tire Corp!;' proposed re(pilatioai, 209.120(d1) (2) (c) de fies
tie aiuaLic vequtaLion line as the line beyond v, i,,h aquatic
plants dependcoiL tipon periodic inundation fur LijLi (o not
thrive. Thi, defini tion would, therefor(, include Lhoe upland
Z11a 2 '1 -1 l 1111Y~a , M) e)Ca' ion, be the m i c pici ('1 . of a I iq
s ;1)r,;. i The term " lirive" appears to he ;uhje( I v, ,, for ivlact 0o10
liiogljist WOUld h I iove! to bc ;suff icit Lo bc doluL'cd Lo thrive,
may not be sufficient for another bioloyisL.

The usaqe of tlie Lerm "salt water vce2tation lilne" which
is defined in Lhe definitional Section (d) (2) (c) to mean the line
beyond which plants subsist dependent on salinity conditions for
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vt,.orous !it','t1l for s, urvival do not thrive. Whiat is "viqtorous
(IrjLi" a al is 1 .- tot a 1 ly s:ibjectve oCto i-rp ja u i on . The qen-
era) comlplaiit which pertains to both of thce edefinLion.
a;sumes that tLhere is, iIn fact, a line and this just is not the
case .

In Clos lm It ke k:ill to reaffiri our (jcner,il (,hi jOct lon to tile
propo ot;e ' ion:,, . .. , that Ltho federal ,ltorptL t. usurp
what. has bcen o ]li L waLe oncjoing State( pero,.vc' wvill not
.. nhance the envi lnoiti t , but will only res.iit in ,(IWod b1urCau-
cratic ilialc uvcI i -J ; . 1:e implore the fedl'ral ,i" i,.li i o.; to ack-
towlecge cxistjnq St ate projran's where tlhe idrii in . at Ve.
machinery to proLec:t a'eas beyond the tradi tion, I Corp.;' juri:-
diction am., already in existence.

indeed, u ol IIIh! present Rivcrs aII' HI bor:; Act -'actices
there is a J ii vit,.ld r)verlap which 'out I(I be coi r,-c Led by til. i Izing
joint hearing is ain, hy, delecjating decision rriak i n .0 the StaLe
fevel. 1ncsLoad of ,,.0rlim another l ayer of tt uuc racy, ]eriiops
federal ajencie and states can work together to :;iinpli f7 pro-
codurer; carrinq out the intent of 1)oth federal anid state law to
protect Lhe environm-'lnt wilie giving adequate consideration to
the citizens that ire being served.

I wish to notc al. o thaT Attorney General lurch Ilas -author-
ized we to announce that he specifically concur:; "'it-h our corl-
ments herein.

Sincerely,

Jamcx V. Coulter
J IIC/WK j hh Secretary

cc: Governor ILindel Congress1',owan Itolt
Attorney G(ener,il Burch Congre.,,smn ,,. o
3ctator M-Witia Cong r( ,,,si rli 1. 'Ah ll
cna to- Ilca 11 Congres;a;Iti at alnes

JOng es s;nOaL Pautl1i Colnyresswolmhin ",c p llwan
Coti qre'; n.i dcy l
Conq re.s;swan Gude2
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Senator BAKER. Before we begin, Congressman Cleveland asked
me to include his statement in the record at the appropriate place. I
ask unanimous consent that it be included.

Senator RANDOLPH. Without objection, it will be carried in the
appropriate place in the record.[ The statement follows:]S s m CONGRESS OF THE UNITED STATES,

HOUSE OF REPRESENTATIVES,

Hon. HOWARD H. BAKER Jr., Washington, D.C., July 1, 1976.

Dirksen Senate Office Building,
Washington, D.C.

DEAR HOWARD: I understand that your Committee on Public Works has
schcduled hearings for July 27 and 28 on water pollution control amendments
addu(Fsing the controversy over dredge and fill regulation under section 404 of
1.1. 92-500.

In this connection, I respectfully commend to your consideration an amendment
(c-aulhored by Bill Harsha and myself to meet the dual objectives of undimin-
if i (e wetlands protection, and prevention of undue and excessively burdensome
regulation of farming, forestry and other practices.

It would achieve these objectives by establishing statutory exemptions for
routine farming and forestry practices, plus statutory authority for issuance of
general permits for other activities whose scope or nature would involve more
ktlFtantial environmental impact.

Thus, it would avoid the dangers of overreaction inherent in severe curtailment
of the Corps of EnineersI jurisdiction under a separate, narrow definition of
navigable waters exclusively for the purposes of section 404.

Concededly, our provision was prevented from coming to a vote by adoption
of the Wright amendment to H.R. 9560 on June 3. However, if you have your
staff review the floor debate, you will find it significant in two respects: (1) The
problems fully addressed by the Cleveland-Harsha amendment were cited as
arguments for the Wright amendment; (2) the Cleveland-Harsha amendment,
available for scrutiny for a full week before House floor action, was not challenged
by the floor managers of the Wright amendment, who had no option but to talk
around it in terms of the Corps' regulations.

It is my hope that you will share my conviction that Cleveland-Harsha repre-
ents'a responsible compromise between existing law and the Wright amendment.

Sincerely, JAMES C. CLEVELAND,

Member of Cofws.
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Sf,\TI:flF OF .r.V C. CI.I.. ';), I.C.
()Oiiiia[ Oi TIfLIC 'ORKS - U.,,. SL'AA':

,L)L 27, 1I7z)

mr. Chairman and ' ers of the Camittee, as princ[mnl co-author of an

&mrnck-nt to resolve the conflict over wetlands protection and the proper

exercise of Fedral regulatory power, I welcxex this opportunity to share my

vieas with you.

lilbis issue represents a classic challenge. flow can "N protect our wet-

lands without subjecting perhaps rrLillions of Imricans to excessive or burden-

sore intrusion of government into their la%rful and legitwiate pursuits?

Te stakes are high. The issue concerns no less than the future of a

vital and irreplaceable environrental resource, perhaps three-fourths of the

wetlands in this country.

IThis is a priority objective and one we all share, hut that fact in no way

dindnishes the difficulty of devising suitable means. ity se must represent a

balanced, workable, practical and coron-sense approach that takes into account

tJha in act on other interests. And they must achieve acceptability and credi-

bility to sustain support for our environmental protection efforts.

At the best of tires this vould be a difficult task. irod these are not the

best of tin~s. Not with the climate of misinformation and Erytion that has bcon

generated over this and other areas of Federal regulatory activity. I under-

stand it. I syrNmthize with it. And given the track record of the FcdEral

bureaucracy I've i>.,en arm-wrestling with for nearly 14 years, to soru extent I

shxtre it.

.o citizen in his right minI can be l~v.xd for oonc-rn -'ion told ti-at thc:

Uriit.d States a-.iy Corp; of injlr.-rs is g.in4 to occupy his W~ck 40, treating

76-161 0 - 78 - 3
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earth turned over bt. his plough as a dredge d:posit, regulating any stream he

cMI't juip acruis, requiring a perrt to put in a stock pond.

1No ,M0efr of Congress - least of all this one - is about to let that

happen.

4w you and I know this is a myth. This was never intended b the Con-

gress, it was never intended by t!e Adntinistration and it was never intended by

the environmental groups pressing for the broadest interpretation of section 404

of Public Law 92-500. But look how far that myth has brought us. It has

brought us to the point where legislation is before us to chop back Federal

authority and possibly leave extensive areas of wetlands at the mercy of the

developers. Legislation is before us which could conceivably prevent Federal

regulation of activities creating a health lizard for sources of the public's

drinking water.

Those myths were slow to grow, in terms of translating initial propaNganda

against a Federal court decision into legislative proposals. TIey'll be oven

slower in dying.

But our bisic responsibility is to deal not with myths but with facts,

devising a reasonable compz omise and then exercising our responsibility for
k

political leadership by providing the public assurances that ue've done the job

a*A protected their interests.

In the process, we nust assure that regulation does not qo too far. But

r,, must also vake sure we don't cut back too far.
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On this basis, I authored, with the support of William 1I. Harsha,

I'anking I-inority Yrber of your counterpart Crmittee in the House, an anend-

nent to Peet the legitirrate concerns raised with respect to farming, forestry

and other interests facing at least the threat if not the reality of over-

regulation, excessive or burdensome regulation.

First, it would ret hoad-on many of the concerns raised by exeerting by

statute a number of routine, normal farming and forestry practices from any

regulation whatsoever. Significantly, it picked up certain safeguards built

into the Corps' regulations specifically and expressly to put to rest the concerns of t;

agricultural comunity. But we didn't stop there. Vb% added to the enumerated

statutory exe'itions the construction and maintenance of farm and stock porkis

and irrigation ditches. We also excepted the maintenance, although not w4

construction or extension, of irrigation ditches. The truth of the matter is

that these statutory exceptions in themselves would go far toard meeting the

concerns of farming and forestry interests. By virtue of being built into

statutory law, they wuld be nime from court challenge or administrative re-

versal. So much for the spectre of the Feds in the farm yard.

Our amenckrent recognized too that other activities -- in addition to

those exqwptod flat-out by statute -- should not be subjected to the birden-

sore requirement of individual permits issued by the Corps. Accordingly, %e

provide statutory authority for issuance of general permits to provide blanket

coverage for activities constituting miniral enviroivrntal impact. Ile thu3

t'et tlxe problem cited by the :-jority of ti 1bu e Ccrittee, in its discussion

2 : .. Br313 .1 ata L n !nt, to u. eff.%. tlmt ,c;:.,r.i1 ",rri! ;ry i ! , " ' ,

ti,n tight not withstand court chaIIenlleo

sb42829
Highlight



30

At this juncture, I douht whether anyone can identify with precision

the reach of tha Corps' reTulatory jurisdiction conterplated by the regulations,

particularly w~hn Phase III goes into effect. But I sull'it that the Clevel.nd-

Harsha approach counters this uncertainty by exempting -- before the fact --

a brod rarmjc of activities which are krw-ni, normal and routine. Plus %.Alich,

t.e device of the general permit will have increasing applicability to activities

of nrininal envirorrzental impact as Phase IIl goes into effect.

These benefits are not limited to activities covered either by statutory

exe.-ptions or general permits. Oile reducing the scope of individual permit

activity, we % )uld free the Corps from expense and diversion of manpower so

that resources could be devoted to processing of individual permits for more

environmentally significant practices and reducing the delays to the individual

applicant.

So what happened to our andmrent?

It was published in the Record and highlighted by letter to all House

:- hors a full week before the matter came to the floor for debate and action.

Thus it was made public and available for scrutiny and challenge. It was

supported by all major environmental organizations and the .ite |1ouse, thp

latter after exhaustive review of the options.

During d-ohate, floor opposition was virtually negligible. 7b the distinct

credit of ry friend Jim -.right and Corrittee colleagues supporting his substi-

tute, they did not denigrate our a rent bet instead focused on the court

(l(Xision in question ani the Corps' recjalation-,. Ir~ked, in tho ,'iqht eniNit

they picked up the principles of statutory exemptions ard rjeneral permits -

oijh in excessively broad terms. Md the problems sp. xifically a&U-ssed by
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thea Cleveland-!Larsha amendment were cited in su:ort of the Wright amencwrent.

Accordingly, the fact that the Wright a.nden.vt -- with its surface

similarities to Clevelard-Mlrsha and prorotion as a rerrdy to the same problems

-- was adopted as a substitute presented first in no way discredits our amernTent.

Today as on the day it %as offered, it represents a responsible and

reasonable corpromise, avoiding the pitfalls of over-r-action to a problem.

I' d,-3 not rxdzfi-. th, dalniti'i )f nav'i. ablc iater. Si'-:ificllv, it thlu3

rejects the approach of curbing the jurisdiction of the Corps and creating an incon-

sistency.of statutory scope within the total fra'cework of P.L. 92-500. And it

does not rely for its appeal oa any illusory notions with respect to State capa-

bility to asstue responsibility for the program.

Just one final point on State delegation. As a matter of practicality

as well as philosophy, I am personally cxmmitted to the principle of enoourag-

ing and enabling the states to assert the maxiuzn authority and responsibility

of which they are capable in the achievement of public policy objectives.

As Members of this Committee are well aware, that's not just a line I

cam up with for this occasion, in that I author the State Certification

a.renrent to the Title II construction grants program. That experience has

deroastrated as nothing else could the fact that when we get into the field

of Federal-State relations we can't legislate by label. In this particular case,

that provision had the benefit of exhaustive scrutiny by the Public blorks In-

vestigations Subccndttee, and extensive consultation witlh the Ynvironrzental

Protection Agency and - most important -- with the %ater pollution control

acinistratcrs in the various states thc--selves. Drafts and re-drafts %.re con-

aiti rod, to tU, point where the final product Speifically en'.-vratcd the
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functions to be delegated, providutd funding to do the job, and assurcd

judicial revi". with respect to the ?zItinistrator's determirnation of state

capability to assume delegated posrs ard responsibilities.

Sixndlarly, I would have no objection to having this principle erbdied

in the Cleveland-Harsha amendment, with the caveat that standards and criteria

be spelled out and Federal overs'i.t. assured. That, I s~xmit, would be a far

cry from the Wkright a-endrent in its current form. Father than the Wright

amendment, a delegation modeled on the 402 discharge permit system would be

far preferable.

In urging your consideration of the Cleveland-larslia approach, I would

suggest that I have some credentials in addition to authorship of State

Certification. And I'm not talking about mriership on the National Conmission

on Vater Quality. V1%%t I vn talking about is the fact that as much as any

enaber of the House, I have been outspoken in ml opposition to the excesses of

the Federal bureaucracy -- both the reach of regulation and the manner of its

exercise.

I have consistently advocated elimination or reduction of red tape, citing

dwaage to vital, job-creating program in housing, water pollution control and

hiftrsays. Particularly ith respect to hiqhrays and I wear the scars to prive it.

In the svre vein, I haive been leery of Federal land-use controls, particularly

any provision that would encourage states to override local land-use doter-

mirLtions. and I have consistc ity supported the legitimate interests of tL-_a

forestrl industry in my state, a lbrqe portion of which is accounted for by the

t*iite M.untain nationall Forest, Ly opposing ill-considered wild-ernar;s propoials.

Against this background, I urge you to consider the approach authored

by Bill Harsha and ,.'sclf, and hope you will share the conviction that this

approach -- t! principles it crrboiies -- goes far enough but not too far,

and will do the job.
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Senator RANDOLPH. There are many other members of the Congress
and those who head certain organizations and groups who wish to file
statements. They will be welcome as a part of this record. I want to
provide the opportunity now for others to participate, because we
want these hearings to be the very fullest from the standpoint of
receiving information that will help us in the determination of these
matters.

Senator Dole?

STATEMENT OF HON. BOB DOLE, U.S. SENATOR FROM THE STATE
OF KANSAS

Senator DOLE. Thank you, Mr. Chairman and members of the
committee. I appreciate this opportunity to appear and speak briefly
to the committee in this extraordinary evening session.

I think Senator Muskie has outlined the problem. I think he may
have his finger on a possible solution.

I would like to set forth my comments as quickly as I can, xecogniz-
ing that you have some very distinguished witnesses and it is late in
the day.

First of all, I think it has been suggested by Senator Hart and
Senator Muskie and Senator Baker and the chairman, of course, and
Senator Domenici, and probably others who appear here, that there
is a continuing concern among farmers and cattlemen and highway
and housing contractors and others regarding the dredge and fil
permit program administered by the Army Corps of Engineers.

I speak, I think, for most of those people, and it is a reassuring fact
that the committee is having the hearings, as set forth by the chairman.

I don't think the problem is going to go away. I think this is one
that does need some attention right now.

I was privileged to be a member of this committee when the land-
mark Water Pollution Control Act amendments legislation was con-
sidered in 1971-72. It was, and is, a credit to the environmental
consciousness of Congiess and represented valuable progress toward
protecting the puiity of our Nation's waters.

But it was not a perfect measure; nor were its provisions sacrosanct.
We have all learned a great deal about the weaknesses and the short-
comings of that measure's water pollution control programs during
the past 5 years.

We have witnessed, particularly in rural areas, a tendency of
regulatory agencies, whether as OSHA or the Corps of Engineers, to
go beyond what the intention of the Congress was. We take a look at
the Federal program under OSHA and look at the safety of beef
cattle pamphlet costing several thousands of dollars to the farmer,
which is not only an insult to his intelligence but a wasteful expendi-
ture of funds. This may fall somewhere in that area.

Section 404 of the 1972 act gives the Army Corps of Engineers
primary authority to regulate dredge and fill operations in navigable
waters of the United States.

Historically, the corps' duties have related to preventing naviga-
tional obstructions and facilitating interstate commerce. The Corps'
expanded powers under section 404, however, resulted from a broader
concern for environmental protection.
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The matter of protection, per se, is not at issue. Instead, it is the
mechanism and the extent of jurisdiction reflected in the administra-
tion of section 404 that is justifiably challenged today.

Until congressional intent is clarified, there will be challenges and
counterchallenges to the corps' regulatory authority.

Congressional intent as reflecte in the language of section 404 was
admittedly vague and unspecific with respect to the issues of Federal
wetlands protection, tributary protection, and of defining dredging
and filling activities.

A 1974 district court decision in Florida (United State8 vs. Holland)
suggested that:

Even though it seems certain that Congress sought to broaden Federal jurisdic-
tion under the act, it did so in a manner that appears calculated to force courts
to engage in verbal acrobatics.

Subsequent attention to section 404 in scattered judicial decisions
has led to interpretive gyrations that bear questionable relationshipto congressional language.

What is more, confusion and uncertainty about the scope of section
404 in the wake of the corps' regulations of last July result from the
haziness of guidelines for distinguishing between legal and illegal
conduct.

Just as the farmer needs clear-cut guidelines addressed to his specific
daily activities, so does the Corps of Engineers require an easily
definable scope of authority to facilitate permit processing.

For these reasons, Congress needs to take positive steps now to
clarify the proper scope of the section 404 permit program and to
resolve jurisdictional questions.

In my opinion, House approval of the Wright Amendment to
H.R. 9560-now S. 2710-last month was an appropriate step in
the right direction. I think it is now up to the Senate to act, and to
act expeditiously.

In our review and our visits with farmers and others who have an
interest, we find there are at least two very basic issues that must be
resolved at this time by the Congress. What specific types of normal
and routine activities-as practiced by farming, forestry, mining,
and construction industries-are to be considered dredging or filling
for the purposes of the permit program? To what extent is Federal
regulation of small waters desirable or necessary to achieve the pur-
poses of the 1972 Water Pollution Control Act?

These two questions strike at the very heart of the controversy
that has engulfed the section 404 provision since its enactment.

A practical and definitive resolution of both issues at this time by
Congress would, I believe, largely eliminate the distress caused by
undue Federal interference into routine apects of private business.

Following the district court decision in NRDC vs. Caouway, op-
position to the section 404 permit program arose from agcultural
and forestry interests who feared an expanded program would interfere
with normal daily activities near inland waters and on wetland areas,
such as plowing, digging irrigation ditches, et cetera.

There is certainly no obvious language in the 1972 act to arouse
such concern, but the imprecise definitions of dredging and filling,
and the court's order covering lakes, ponds, tributaries, headwaters,
and adjacent wetlands, made such regulation of normal farming acts
a very real possibility.
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The anticipated delay, expense, and general burden of imposing
such permit requirements on farming, forestry, and construction
industries is mind-boggling. From a logistical standpoint, the Corps
of Engineers is certainly not presently capable-in terms of manpower
or money-of administering comprehensive oversight over routine
agricultural discharges or forestry functions.

Furthermore, it is doubtful that the Corps possesses the technical
and scientific competence necessary for such a regulatory permit
program.

In view of these considerations, I believe the Corps of Engineers
made a wise gesture when it included exemption provisions for normal
farming, silviculture, and ranching activities in its July 1975
regulations.

B ut those provisions did not eliminate concern, because they are
inherently weak. In the first place, agency regulations do not carry
the definitive character of public law; the Corps' exemptions do not
foreclose the possibility of later court challenges based on the 1972 law.

In the second place, the exemption provisions do not completely
eliminate all routine agricultural activities. A sample list of exclusions
contained in the regulations do not refer to such practices as dredging
for irrigation supply or filling in farm roads, fords, and bridges; and
language concerning erosion prevention devices such as ripraps and
groins is ambiguous. These common agricultural practices might or
might not be judged normal by the corps at the time of permit appli-
cation.

Similarly, I understand that the beef cattle industry is concerned
about potential permit requirements for terracing, digging irrigation
canals and livestock ponds, and for cleaning out lagoons. Normal
forestry activities including construction of culverts, drainage ditches,
and temporary roadways could be subject to 404 regulation.

The Kansas Department of Transportation advises me that routine
cleaning of culverts, repair and replacement of bridge abutments and
piers, and even debris clearance could possibly require a permit under
current Corps regulations.

I do not believe that Congress intended for such activities to be
regulated by the Federal Government. For these reasons, permit
exemptions for normal activities of private business need the full
force of congressional clarification and public law.

A second and final issue that should be given close and careful
consideration is the question of whether or not expanded oversight
Lurisdiction should be vested in a Federal agency such as the Corps of
Engneers.

['submit that in most cases, State government can more readily
adapt and more specifically direct wetlands regulation to meet the
particular geographic needs of the State.

Furthermore, because water and wetlands use has been traditionally
reserved to State government, the entire structure of water rights
and land use administration would be seriously jeopardized if not
destroyed, throughout the Nation by expanded Federal oversight.

State control of wetlands located in tidal areas is firmly rooted
both in common law and statutory bases. Even though the expanded
404 Corps regulations allow for an advisory role for the States, all
decisionmaking powers for issuance of a permit are retained by the
Corps.
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Clearly, this involves a duplication of State and Federal resources
where the State has already devised an adequate water and wetlands
regulation system.

Previous environmental legislation, such as the Coastal Zone
Management Protection Act and Solid Waste Control Act, have given
the Statss primary responsibility for carrying out the purposes of the
protective legislation.

Indeed, such Federal environmental regulation should be in coopera-
tion with, and not in substitution for, State regulation. There is no
reason why State permit programs which meet uniform Federal stand-
ards cannot effectively achieve the purposes of section 404.

Delegation of the authority to grant permits to States which have
federally sanctioned permit programs would be a big plus in terms of
practical and expeditious implementation of this program. A similar
approach under section 402 of the 1972 act provides a workable and
commendable model.

Of course, not all States at present have the capability to operate
their own permit programs. But several States have had such protec-
tion programs in operation for years.

Consequently, it would be advisable for the language of section 404
to contain delegation authority to allow State and local authorities-
where capable and willing-to regulate dredging and filling activities
on their own navigable waters and adjacent wetlands.

Both the Wright amendment which recently passed the House and
the legislation I introduced in June of 1975-Senate bill S. 1843-
contain appropriate language for delegation of this regulatory
authority.

I would urge this committee to recommend such legislative amend-
ment for a more workable and universally acceptable permit program.
Certainly there is no overwhelming reason why the Corps, and the
Corps alone-or, for that matter, the Federal Government-must in
all instances have direct oversight and veto authority over local
dredging and filling activities.

Beyond this, I would only add that a very fundamental question
lingers about the proper definition of navigable waters. Of course, this
is an issue that relates to other provisions in the 1972 act as well.

The courts have interpreted the term to encompass most waters in
the United States, and this has spread the scope of this Federal
program far beyond traditional boundaries. We all understand the
importance of regulating genuine polluting activities on tributaries
that feed into larger waters.. But whether the Federal Government
should be involved in that regulation, whether routine agricultural
activities fit the description of polluting sources, and whether non-
navigable water bodies wholly contained upon private property should
be subject to oversight are all questions that must eventually, I think,
be resolved by Congress.

If we legislate in a thoughtful and practical frame of mind, I have
no doubt that sincere environmental protection efforts can proceed
without undue encumbrance, while private business can proceed
without undue regulation.

Mr. Chairman, I thank you for the opportunity to raise these
points. I would just say in conclusion that there are really three
principal issues: the question of exemption for normal and routine
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dredging and filling activities, the question of turning regulatory
authority over to the State and local governments, and restricted
definition of navigable waters.

Senator RANDOLPH. Thank you very much, Senator Dole.
Senator Muskie?
Senator MUSKIE. It was an excellent statement. It exposed the

issues. It has covered every problem that I have heard about in the
mails. I compliment Senator Dole for presenting the problem so clearly.
The solution may not be that clear.

Senator DOLE. I leave the solution to the committee. I will just
present the problem.

Senator RANDOLPH. Senator Baker?
Senator BAKER. Mr. Chairman, I have no questions. It is just the

old business: That is a solution, what is the problem?
Senator DOLE. Right.
Senator BAKER. I join in Senator Muskie's valuation of the state-

ment to be very helpful to the committee. I am particularly pleased
with that portion of your statement on page 5 which tends to focus
on the entire issue, I believe.

It has to do with the question of:
What specific types of normal and routine activities-as practiced by farming,

forestry, mining, and construction industries-are to be considered dredging or
filling for the purposes of the permit program? To what extent is Federal regula-
tion of small waters desirable or necessary to achieve the purposes of the 1972
Water Pollution Control Act?

As soon as we reconcile our views on those two questions, we will
be in a position to propose a solution to that. I thank you, Senator.

Senator RANDOLPH. Thank you, Senator Baker.
Senator Burdick?
Senator BURDICK. I want to thank you for your testimony, too,

Senator; but I assume Senate bill 1843 is your solution.
Senator DOLE. It is a solution. It may not be the only solution. I

haven't discussed it with Senator Schweiker.
Senator RANDOLPH. Did you have further political comment?
Senator Domenici?
Senator DOMENICI. I can't top that one, Mr. Chairman. I was

thinking, though, since you were here when we drew this elusive law,
you ought to stick around and help us.

Senator DOLE. I think that is one of the days I stepped out of the
room.

Senator RANDOLPH. Senator Hart?
Senator HART. No questions.
Senator DOLE. Thank you very much, Mr. Chairman.
Senator RANDOLPH. Senator Dole, you understand agriculture do

you not.?
Senator DOLE. I hope so. I convinced voters of that a few times.
Senator RANDOLPH. You worked on a farm?
Senator DOLE. My grandfather had a farm, and I worked on that

farm and I worked on other farms. Without the help of the Corps of
Engineers, we were able to make it.

Senator RANDOLPH. I think that we had better quit. Thank you.
We have, on occasion, loosely used the word "distinguished" on

the Hill. I shall use it now. But certainly the members of this panel-
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Russell Train, Nathaniel Reed, Victor Veysey, and Peter Taft-are
men of stature. They are men who have certain authority and leader-
ship which we all recognize. I am sure that their testimony will bring
forth colloquy which will hell) to bring out the points of view they
present.

Would you gentlemen please come forward as a panel?
Thank you, gentlemen.
Off the record.
[Discussion off the record.]
Senator RANDOLPH. The members of the panel, as I have indicated,

are men of stature and leadership. Mr. Train, would you proceed to
give us your thinking as the Administrator of the Environmental
Protection Agency?

STATEMENTS OF RUSSELL TRAIN, ADMINISTRATOR, ENVIRON-
MENTAL PROTECTION AGENCY; NATHANIEL REED, ASSISTANT
SECRETARY OF THE INTERIOR FOR FISH AND WILDLIFE AND
PARKS; VICTOR VEYSEY, ASSISTANT SECRETARY OF ARMY FOR
CIVIL WORKS; AND PETER TAFT, ASSISTANT ATTORNEY GEN-
ERAL FOR LAND AND NATURAL RESOURCES

Mr. TRAIN. Thank you, Mr. Chairman and members of the com-
mittee.'I have what at least seems to me in comparison to some of the
other statements a relatively short statement. Since I come first, I
propose to read the full statement, with your permission. Since
Governor Mandel is not appearing, perhaps I can use part of his time,
although we may not say the same thing.

I am here today to discuss with you our continuing efforts to achieve
the goals of the PIederal Water Pollution Control Act in the context of
one specific program-the regulation of discharges of dredged or fill
material under section 404.

Needless to say, I am just delighted that this committee has called
this hearing. I think that this has been long overdue. The issues are
complex. They need resolution. I think the fact that the committee is
willing to gather at this late hour to take up this issue is just extraor-
dinarily commendable. The amount of interest which is evident in
the size of the audience here I think speaks to the importance of the
issue in -the public mind.

Withthe passage of the 1972 amendments to the FWPCA, our
fundamental objective became the restoration and maintenance of the
chemical, physical, and biological integrity of the Nation's waters.

Full implementation of the 404 decisionmnaking process is imperative
if we are to achieve that goal. Section 404 represents an essential tool
for moderating the degradation, and sometimes the irrevocable
destruction, of aquatic areas that naturally control the quality of
water, including those vital areas of shallow water known as wetlands.

I might add that if we (lid not have those wetlands, the course of
abating pollution in this country by industry and municipalities
would be enormously increased because of the additional costs that
would be required by the technology to take the place of what nature
has provided us.
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We welcome the opportunity to participate in dispelling the wide-
spread misinformation that continues to impede constructive debate
on this program.

I will direct my brief remarks to three concerns: First, the origin of
the program and the much talked about concept of "broad jurisdiction
over water"; second, a few of the ecological realities that compel
Federal jurisdiction over water; and finally, I will highlight the en-
couraging first year of implementing a program that is esigned to
overregulation.

The Federal Water Pollution Control Act places the responsibility
upon EPA to administer a permit program for industrial and municipal
discharges. The act reserves to the Corps of Engineers a separate
permit program under section 404 for discharges of dredged o'r fill
material into the Nation's waters.

The statutory language authorizing the 404 program requires the
cooperation of the corps and EPA to insure that discharges of dregded
material and fill material will not have unacceptable adverse effects on
municipal water supplies, shellfish beds, fisheries, wildlife, and recrea-
tion.

A fundamental element of the Water Act is broad jurisdiction over
water for ollution control purposes. Several Federal courts have
endorsed tSe wisdom, and constitutionality, of this committee's
observation that:

Water moves in hydrologic cycles and it is essential that discharge of pollutants
be controlled at the source. Therefore, reference to the control requirements must
be made to the navigable waters, portions thereof, and their tributaries.

In affirming the constitutionality of the statute's jurisdiction over
all the Nation's waters in the Ashland Oil opinion, the Court of
Appeals for the Sixth Circuit observed:

We believe that the language of the Federal Water Pollution Control Act and
its legislative history show that the United States Congress was convinced that
uncontrolled pollution of the Nation's waterways is a threat to the health and
welfare of the country, as well as a threat to its interstate commerce.

Obviously water pollution is a health threat to the water supply of the Nation.
It endangers our agriculture by rendering water unfit for irrigation. It can end the
public use and enjoyment of our magnificient rivers and lakes for fishing, for

eating, and for swimming. These health and welfare concerns are, of course,
proper subjects for Congressional attention because of their manr impacts upon
interstate commerce generally. (United Stales v. Ashland Oil, 7 ERC 1114, 1120
(6th Cir., 1974).)

The court recognized that comprehensive jurisdiction is necessary
not only to protect, the natural environment but also to avoid creating
unfair competition. Unless Federal jurisdiction is uniformly imple-
mented for all waters, dischargers located on nonnavigable tributaries
upstream from the larger rivers and estuaries would not be required
to comply with the same procedural and substantive standards im-
posed upon their downstream competitors.

Thus, artificially limiting the jurisdiction can create a considerable
competitive disadvantage for certain discharges.

Let me add at this point, Mr. Chairman, that the administration
supports the approach of maintaining broad jurisdiction under this
program, as set forth under the so-called Cleveland-Hiarsha amend-
ment offered in the other House, with appropriate amendments.
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I believe Mr. Veysey will be prepared to go into more detail on this.
But let me just mention in passing that such amendments should pro-
vide for delegation to the States under carefully drawn criteria. They
should provide for authorization to the Corps of Engineers to exclude
insignificant activities. They should insure that permits will only be
denied on the basis of adverse impacts on fish and wildlife or other
water quality concerns. They should exempt inuse agricultural or
silvicultural activities, as would be carefully defined ill detail in legis-
lative language.

Mr. Chairman, continued applicability of the 404 program to our
Nation's waters is essential if we are to moderate the two most sig-
nificant types of harm caused by dredged or fill material.

First, just as water uses are degraded by industrial and municipal
wastes, adverse effects also occur from dredged and fill materials that
contain a wide range of pollutants, including toxic substances.

An initial screening of sediments from over 700 harbor and water-
way locations showed that sediments in over half of the locations
contained a significant pollutant load. Pollutants identified in the
sampling included lead, arsenic, cyanide, PCB's, mercury, and
cadmium.

Contaminated materials threaten water supplies, fisheries and other
beneficial water uses unless carefully managed. The corps and EPA
are currently using the 404 decisionmaking process to assess the risk
of dredging James River sediments that are contaminated withKe~pone.It is important to understand that toxic substances threaten the

aquatic environment when discharged into small streams or into
major waterways. Similarly, pollutants are available to degrade water
and attendant biota when discharged in marshes and swamps, both
below and above the mean and ordinary high water marks.

Second, unlike most industrial and municipal pollution, dredged and
fill material can physically destroy essential parts of the aquatic sys-
tem, including swamps, marshes, submerged grass flats and shellfish
beds. These critical aquatic areas are essential to many water uses,
not the least of which is a viable commercial and sports fishery.

Wetlands serve as spawning and nursery areas while providing
natural control of organic and inorganic nutrient transfers that dictate
quantity and quality of life in the water. The declining availability
of swamps, marshes, and free-flowing streams to assimilate pollution
from point and nonpoint sources will greatly increase the dollar sad
energy costs of maintaining desirable water uses.

For example, discharge of fill material into certain swamps in New
York and New Jersey can affect the quantity and quality of water
seeping into the aquifers from which many communities draw their
water supply, thereby naturally caucring increased treatment costs.

We testified in the July 1975 hearings before the House Subcom-
mittee on Water Resources that the Army Corps of Engineers and
EPA had agreed to cooperate in establishing a joimt program.

Shortly thereafter, interim final regulations were promulgated by
the corps on July 25, 1975. These relations were followed by the
publication of interim final guidelines by EPA on September 5, 1975.

Together the regulations and guidelines establish a manageable
program that focuses the decisionmaking process on significant threats
to aquatic areas while avoiding unnecessary regulation of minor
activities.
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The first year of implementation of the 404 program ended just
last Sunday. In view of the attention that has been given to this
program in recent months and the misunderstandings that have been
voiced by various interest groups, I want to discuss briefly the key
features of the program that are preventing overregulation.

First, comprehensive jurisdiction is, we believe, essential for the
protection of the aquatic environment. The once seemingly separable
types of aquatic systems are, we now know, interrealted and inter-
dependent. We cannot expect to preserve the remaining qualities of
our water resources without providing appropriate protection for the
entire resource.

Moreover, this broad, geographical jurisdiction should reduce the
confusion and expense inherent in earlier jurisdictional approaches
that established artificial and often arbitrary boundaries that included
only part of some bodies of water.

For example, the old jurisdictional mean high water line excluded
one-half to one-third of most coastal marshes, thus possibly allowing
destruction of an essential element of the aquatic system, depending
on the degree of control exercised by the States.

Today this problem has been eliminated. The location of a coastal
marsh by using the aquatic vegetation line accurately identifies most
marsh areas. One Florida developer informed us that with the new
approach, the location of coastal marshes is less time consuming and
less expensive. No longer is it necessary to expend thousands of dollars
for tide experts and surveyors to establish the exact mean high water
mark as required by the old Corps program.

Second, let me emphasize that while the geographical jurisdiction
of the program is broad, hundreds of activities have been identified
which do not require permits. The term "fill material" has been defined
so as clearly to exclude normal farming, silvictulure and ranching
activities such as plowing, cultivating, seeding, and harvesting.
Maintenance of existing fill has also been excluded.

We hope this hearing will help us reassure the public that many
activities simply do not require permits.

Third, the 404 program will use general permits to the maximum
extent possible to authorize categories of discharge that cause only
minimal harm to water quality.

Thus, the need for dischargers to Apply for individual permits is
eliminated except in those instances involving environmentally sig-
nificant activities. Several districts have already issued general permits
to authorize erosion control bulkhead and fill and for fills associated
with highways and log roads.

Several of our regions have reported a sharp decrease in the number
of public notices for permits for insignificant activities under both the
404 program and the 1899 Rivers and Harbors Act.

Fourth, phased implementation of the broad jurisdiction over water
has provided a measure of moderation and flexibility we all see as
necessary to a reasonable program. A commendable management
effort by the Corps of Engineers has already resulted in improved
coordination with EPA, other Federal and State agencies, and the
public.

I would like to emphasize, I think the Corps has done an outstand-
ing job in moving this program forward and developing reasonable and
manageable regulations. You certainly can explore that more fully
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with them. But I want this committee to know that EPA is strongly
supportive of the Corps' effort in this regard and believe that they
really have lone an outstanding job.

Finally, considerable effort has been made in developing a 404 pro-
gram that would directly involve the States in the decisionmnaking
process. Several States with existing permit programs to regulate the
same types of activities that are regulated under section 404 are taking
advantage of the opportunity to participate in the joint processing of
Federal-State permit applications.

Iowa, Michigan, and Maryland are notable examples. I believe this
opportunity to establish joint programs will encourage needed im-
provement in many States that have not yet adequately addressed the
environmental problems caused by discharging dredged or fill ma-
terial into the water environment.

To conclude my remarks, let me emphasize that the protection of
water quality must encompass the protection of the interior wetlands
and smaller streams.

In this regard, I should remind you that through the International
Convention on the Prevention of Marine Pollution by the Dumping
of Wastes and Other Matter and our own Ocean Iumping Act of
1972, the United States has established both international and domes-
tic programs to protect, the oceans from uncontrolled discharges of
sludges and dredged material.

The criteria for permitting the ocean dumping of dredged or fill
material are, by design, consistent and very similar to those issued
under section 404(b). Without an appropriate and effective program
under section 404, only ocean dumping of dredged material will be
closely regulated while many of our more productive and more limited
inland water resources will be unprotected from both chemical and
physical degradation.

The Department of the Interior has estimated that almost half of
the wetlands which originally contributed to aquatic resources of our
Nation have already been lost through draining, dredging, or filling.

Even with numerous programs aimed at their preservation, in
excess of 25,000 acres of prime wetlands are lost each year. Our most
productive aquatic systems have already been drastically reduced
from their original 127 million acres to less than 80 million acres.

As you know, wetlands are a priceless, multiuse resource. They
perform the following services:

One: High yield food source for aquatic animals;
Two: Spawning and nursery areas for commercial and sports fish;
Three: Natural[treatment of waterborne and airborne pollutants;
Four: Recharge of ground water for water supply;
Five: Natural protection from floods and storms; and
Six: Essential nesting and wintering areas for waterfowl.
We should be mindful of the fact that when these areas are polluted

out of existence, we will have lost the very valuable free service of
nature; and if toxic-laden dredged or fill material is discharged into
wetlands, we risk poisoning the very foundation of our aquatic system.

I must caution against expedient short-term considerations relating
to the section 404 program, however compelling they may seem, in
view of the long-term consequences associated with any such actions.
-What we do now affects not only the next decade but our next gener-
ation, and those that follow.
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I mentioned at the beginning, Mr. Chairman, that there has been
a lot of misinformation about this program. We believe the program
has been managed in a way to avoid the kind of problems that you
rightly are concerned about and that many members of the public
are concerned about.

I am also concerned that misinformation and misguided advice
has been put forward not on behalf of those frequently referred to,
such as small farmers who we believe are totally excluded from the
scope of these regulations, but by those who wish to dredge and fill
anddevelop wetlands to make a fast buck, if you will, at the expense
of a long-term public interest.

I make that statement with full concern for the complexity of the
problem. But I think that the wetland resource of this Nation is so
vitally important to all of us that I would urge and beg this committee
and the Congress to legislate in this area with the utmost care.

Again I commend the committee for conducting this hearing.
Senator RAN.DOLPH. Thank you very much, Administrator Train.

If agreeable to the members of the committee, I would suggest that
we have our four panelists give their presentation and then we go to
the questioning.

Senator MUSKIE. Could I ask one question? I agree with that, Mr.
Chairman. Could I ask one question simply to fill in on the history
of the thing so it is clear?

Senator RANDOLPH. Yes.
Senator MIUSKIE. The regulations which you have described, Mr.

Train, are those issued a year ago this summer. What created the
initial storm in section 404 was the policies that the Corps of Engineers
announced in a press release issued after the court. opinion; is that
not so?

Mr. TRAIN. I believe that is correct. Mr. Veysey should answer that.
Senator MUSKIE. In other words, what created the initial storm of

public opinion was a policy announced before you moved in, or some-
ody moved in, to redefine the policy in a more careful way you have

described.
If the Corps had not, in other words, moved as it had with what I

thought was distortion of legislative intent and created all of the
reaction, you would not have had to move in as sort of the wet nurse
to try to bring the storm under control.

That is the context in which your regulations were issued, as I
recall. You may not use the rhetoric that I just used, but isn't it a
fact-

Mr. TRAIN. I think I will ask Mr. Veysey to respond to the question.
Senator MUSKIE. Isn't it a fact that the public relations problem

which has brought all these people into this room at a late hour in the
night, stirred up an issue by a release issued by the Corps of Engineers
following the court opinion, before the careful definition of the regula-
tions which you have described?

I wrote you a letter my self in that interim.
Mr. TRAIN. I remember practically the day that was issued. I was

before another SenaW committee on another matter. I was immediately
confronted. In fact, I hadn't read the release at that time. And there
was no question that the release contributed to a climate of public
concern over the issue.
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Senator MUSKIE. It didn't contribute; it created.
Mr. TRAIN. But I would say that the Corps of Engineers was by

no means the only instrument for increasing public concern over the
program.

Senator MUSKIE. I understand the Secretary of Agriculture
participated.

Mr. TRAIN. Yes.
Senator MUSKIE. The Secretary of Agriculture, I think, cooperated

very well with the Corps of Engineers. I just wanted to make that
point because after your description, it sounded as though the problem
had started with the regulations, where it actually started before.

If it had started with the regulations, conceivably there might not
be a problem.

But the impression created by the release of the Army Engineers is
still creating ripple effects in every State that is affected by the
problem, and I suspect many of the refinements of your regulations
have not yet caught up with those ripple effects to help abate the
storm. That is my only point.

Mr. TRAIN. I must say I suspect that those who feel that their
interests are threatened by 404 would have created a public storm
over this issue, irrespective of any possible contribution from that
press release.

Senator MUSKIE. We will make our independent judgments about
that.

Mr. TRAIN. I wouldn't want to point a finger to the Congress on
that. In any event, that is water over the dam.

Senator MUSKIE. Was the dam built with a permit?
Mr. TRAIN. I think with that I shall yield.

STATEMENT OF VICTOR VEYSEY, ASSISTANT SECRETARY OF THE
ARMY FOR CIVIL WORKS

Mr. VEYsEY. Mr. Chairman, if I might, I would like to respond in
part to Senator Muskie's question, which I think is an appropriate one.

Since there is no part of that included in my testimony, I welcome
the opportunity to insert it at this point. It is true, it is a sad fact, that
sometime in the early hours on a long weekend when folks in the Corps
of Engineers had been struggling with this problem, perhaps too long, a
very misguided and very unfortunate press release was issued which
said, if read very carefully, that under this law, many things might
ha ppen. That was before the regulations were written.

In a sense, it was true that a lot of things might happen, although
there was no intent on the part of the Army Corps of Engineers or
EPA to let any of those things happen. But the damage was done, as
you point out so correctly. That stirred or perhaps struck a sympa-
thetic note-I don't know which-but an-way, the release was
issued from the Public Information Office of the Corps of Engineers. I
guess we will never be permitted to forget that.

Senator MUSKIE. Neither will we.
Mr. VEYSEY. I regret very much that it did happen. After that

time we took a rather firm grip on the situation.
I will say that with magnificant cooperation from Russ Train and

all of his people at EPA, and the Interior and the Justice Depart-
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ments, I think we have brought order out of what appeared to be
a very chaotic situation at that point in time.

Senator RANDOLPH. Press releases, you know, have a way of causing
trouble not only for bureaucrats but also Senators. I want to let you
know it is not confined to the so-called administrative part of the
Government.

I think that perhaps although the witness list was arranged in a
certain order, that the Assistant Secretary of Army for Civil Works,
Mr. Veysey, could well be heard at this time as we move from the En-
vironmental Protection Agency to your organization.

Will you proceed, Mr. Secretary?
Mr. VEYSEY. Thank you very much, Mr. Chairman and distin-

guished members of the committee. My name is Victor V. Veysey. I am
Assistant Secretary of the Army for Civil Works.

I am very pleased to be able today to appear at the invitation of the
committee to testify in behalf of the administration on section 404 of
Public Law 92-500.

I consider it a particular pleasure to be at this witness table with the
distinguished colleagues on my right and my left. I want to say again
to this committee that there has een remarkable and very gieat co-
operation among the agencies in the administration in trying in a
very busy year and a half to make a responsible, reasonable program
out of what had some aspects of being a maverick at one point in time.

The Justice Department has been of great help to us; particularly
the distinguished Mr. Peter Taft. Russell Train, Administrator of
EPA, has guided us so much with the guidelines for the program; and
Assistant Secretary Nathaniel Reed from Interior with their import ant
input with respect to fish and wildlife matters.

With me this evening to help with the testimony and answering the
questions I have immediately behind me Brig. Gen. Drake Wilson,
Deputy Director for Civil Works of the Corps of Engineers; and Mr.
Brian O'Neill who is Assistant General Counsel for the Department
of the Army.

I can tell that we are going on some very interesting excursions here
this evening. Already we have been with Russ Train through the
polluted waters. I expect Nat Reed is going to lead us by the hand
through the bogs and the swamps. And Peter Taft will try to take us
through the treacherous shoals of the law.

But, Mr. Chairman, I know testimony is going to be abundant
this evening. I would like, if I may, please, to have my testimony
appear in the record as submitted. I will try to summarize it in the
interest of brevity. (See p. 53.)

Senator RANDOLPH. Please do.
Mr. VEYSEY. Unfortunately, Mr. Chairman, the bad news is I

will have to add another section to it.
Senator RANDOLPH. At a later date.
Mr. VEYsEY. We now have an administration position, and I would

like to try to explain that to the committee. I will bear in mind, how-
ever, the admonition that the spouting whale gets harpooned. So I
will try to avoid that particular hazard.

Section 404 has received much attention in the Department of the
Army, not only in my office but throughout the Army Corps of En-
gineers offices across the Nation.



40

This has been especially true since early 1975 when our permit
functions under this section increased. This has always been a matter
of concern to other branches of the Federal Government, to the private
sector, and to many segments of the public.

Therefore, I welcome the review by this committee, and I am very
happy to be able to present our views on this topic this evening.

In the last decade the American public and the Congress and our
Government agencies have recognized the potential adverse impacts
of our growing industrialized economy on our natural resources.

This has resulted in increased emphasis placed upon such matters
as water quality and the preservation of our productive wetlands,
which have perhaps been taken for granted in past years.

Now the Department of the Army has been involved actively and
successfully in the wise and responsible management of the Nation's
water and related resources for over 150 years. Today this includes
major responsibilities for wetlands and other water bodies that have
importance to water quality and quality of life for our citizens.

Considering our national reliance on abundant water of good
quality for multiple uses and the seriousness of the deterioration of
quality in the past, the mandate of the Congress in Public Law 92-500
"to restore and maintain the physical, chemical and biological in-
tegrity" of our Nation's waters is most appropriate.

Section 404 provides one important means to protect the quality
of our Nation's waters against unwise dredging or filling disposal
activities.

Now that we have had some experience, it is important for us to
share what we have learned during this past year with this committee
in these oversight hearings.

In 1824, the Army Corps of Engineers was given the responsibility
for the Nation's canals and roads, and has lent a hand in the important
development of our resources since that time.

Since that time, our position has constantly evolved in response to
the needs and desires of the Nation and its people. Now our responsi-
bilities have been expanded to include the reduction of flood damages,
hydroelectric power, municipal and industrial water supply, water
quality management, protection of fish and wildlife resources, recrea-
tion, and other important purposes.

Mr. Chairman, as you know so well, the Army Corps of Engineers'
technical competence has enhanced the Nation's water resources.
Administration of a regulatory program in the waters is not a new
experience for the Arm) Corps of Engineers. But we have for decades
been reviewing permit applications for construction of piers, sea walls,
bulkheads and fill, dredging and disposal, and other activities.

Since the enactment of the Rivers and Harbors Act of 1899, the
Army Corps of Engineers, by regulating activities in the water, has
protected navigation in waters that are now used or could be used for
navigation.

In 1968 we extended our regulatory activities in consonance with
court decisions to include the review of water quality and other
environmental concerns.

In September of 1972, pursuant to court decisions, the Corps further
expanded this program to include those waters that had been used in
the past but are not now presently used for commercial navigation,
and all coastal waters subject to the ebb and flow of the tide landward
to their mean high water mark.
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In October-1972, Congress enacted the Federal Water Pollution
Control Act Amendments of 1972 with a mandate to include "all
waters of the United States." Section 402 established a permit pro-
gram, administered by the EPA and the States, for the regulation of
industrial and municipal discharges. EPA and Justice defined juris-
diction under this section as including all waters of the United States.

Section 404 established a permit program, to be administered by
the Secretary of the Army acting through the Chief of Engineers, for
the discharge of dredged or fill material into the navigable waters.
Unlike the EPA, the Army limited its jurisdiction to that of the
1899 Act, as initial legal review led us to the conclusion that the intent
of Congress was to have jurisdiction only in those waters.

The Army's position was successfully challenged by environmental
groups and the State of Florida. On March 27, 1975, the Federal
District Court in the District of Columbia ordered the Army to re-
publish its regulation so as to recognize the full regulatory mandate of

- the Water Act as greater than that of traditional navigability. We did
not appeal because the Secretary of the Army and the Justice Depart-
ment believed there was merit to the court's finding that jurisdiction
extended to all waters of the United States.

The congressional purpose of the Water Act was to preserve and
enhance water quality, and that pl)upose is best effectuated by exer-
cising broad jurisdiction.

In addition, study of the court's opinion led us to the conclusion
that Congress intended the act to apply to the full extent of the com-
merce power; that is, all waters of the United States.

The Water Act defines "navigable waters" as "waters of the United
States." The joint Conference report further Explains the d(finition:

The conferees fully intend that the term "navigable waters" be given the broadest
constitutional interpretation unencumbered by agency determinations which
would have been made or may be made for administrative purposes.

The Army published proposed regulations on lay 6, 1975, and
interim final regulations on July, 25, 1975, just a year ago, that
expanded its program to include the waters regulated under the 1899
Act and all other waters of the United States up to the point of normal
stream flow of 5 cubic feet per second.

This included, of course, all contiguous and adjacnt wetlands. The
regulation also identified the types of activities to be regulated, in-
cluding water disposal of dredged material, the conversion of a water
or wetland area to dry land, aiid fill structures such as levees, dams,
and roads that are placed in a water body. 'he regulation applies to
both Federal and non-Federal activities.

Mr. Chairman, a considerable division of opinion resulted over the
Army's publication of these proposed regulations. I am referring to the
regulations published on the 6th of May. Over 5,000 letters were sent
to the Chicf of Engineers, plus thousands more directed to Corps
field offices across the country. I would estimate that we received
over 14,000 pages of public comment.

We incorporated the many thoughts in these comments into the
interim regulations published July 25, 1975. These comments were
valuable in the development of what we believe to be a reasonable
and manageable regulatory program.
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In response to these comment, we provided for general permits
and excluded many activities in order to create a program responsive
to water quality and public desires.

In addition, we provided for a phasing of the program which allows
implementation in stages, to all waters of the United States. I will
discuss these items in more detail later.
- After we published the interim

Senator D OMENICI. Excuse me, Mr. Secretary.
Mr. Chairman, I wonder, in light of the length of the testimony if

it might be appropriate that we reconsider the original thought of
having all four panelists give all of their testimony, and perhaps
proceed with some questions.

I, for myself, don't think we need the indepth historical analysis.
Perhaps I am wrong. But I have some very specific questions.

I would like to know what their suggestions are for curing the
problem. Maybe there isn't one. But it seems to me that that is why
we are all here.

We only have two evenings, as I understand it, and we either do
something or not.

I might say to our panelists, I am not trying to be a prima donna,
but we are going to go in session at 8:00 in the morning.

I would just really like to get some questions asked. I raise that in
all honesty and not in derogation of the superb testimony that has
been prepared. Might I ask a few questions, Mr. Chairman?

Senator RANDOLPH. I only imnwle it as a suggestion because, frankly,
I did not realize that the time consume(d might be inordinately long.
This is no criticism whatsoever. But I think that we can break into
the questioning.

Senator Domenici, why don't you start out now?
Senator DOMENICI. I just would like to ask the Secretary, or his

legal counsel, if I understand what you are saying, you are suggesting
that the courts took the definition of navigable waters from the entire
Water Act and applied it to section 404.

I wonder if you have any opinion as to whether or not the permit
system that you contemplate is going to be in compliance with that
court order.

I read it and I am not sure. You have created exceptions. I don't
read the court opinion-it says you shall have jurisdiction under 404
for all navigable waters as defined in the Clean Water Act, not in
section 404.

I think that is the issue here. 404 had a purpose. The Clean Water
Act had a purpose. The concern is how broad is the permit authority
under 404. That may not be the same issue as how broad is the regu-
latory powers given to you and others under the Clean Water Act.

I don't hear anyone addressing that. Mr. Train certainly has given
us the general proposition that the Clean Water Act has all of these
purposes that he has described.

But what we are concerned about, as I see it, is section 404 and the
interpretation of the court order and your implementation of the
court's ruling and does that give us a problem or not.

If it doesn t, and you think you have a perfect permit system under
it, I think we ought to know about that.
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Mr. VcEYsEY. Senator, I think you raise a very good point. Of
course, section 404 is a part of the whole act. So, of course, it has an
interrelationship.

Senator MUSKIE. Could I ask, would the Senator yield?
I am curious, Mr. Train. I simply ask it in conjunction with Senator

Domenici's question, because I think he can answer both his and mine
at the same time.

I would get the impression from Mr. Train's testimony and yours
that both agencies now have incurred the same complementary
comprehensive jurisdiction over all the purposes of the Clean Water
Act.

That was certainly not our intent. It isn't necessarily translated
into judicial judgment as to what legislative intent was. Section 404
surely was not intended to create in the Corps of Engineers authority
comparable to EPA's broad authority, as so eloquently and I think
accurately articulated by Mr. Train tonight.

Iget the impression from both of your testimonies that you share
this broad, comprehensive authority. I am wondering if I have mis-
read your testimony; whether you believe that, or whether you think
your authority is narrower and different than that of Mr. Train's; and,
if so, to what extent it is narrower and different.

Mr. VEYSEY. Senator Muskie, of course, the authority is different.
Ours is very specific within 404 as to dredged and fill materials put
into the waters.

Senator MUs8IE. Could I, incidentally, on that point of my ques-
tion, read from something I had to say with respect to legislative
intent from Senator Ellender who offered an amendment to put the
authority of section 404 entirely in the Secretary of the Army, in the
Corps of Engineers, and take out EPA's contribution?

This is what I had to say:
The Corps of Engineers, a mission-oriented agency, is not equipped to evaluate

the environmental impact of these dredging activities. It is equipped to form
judgments on what is needed for navigation. This bill does not take that judgment-
making authority from it. The amendment by Mr. Ellender would shift the en-
vironmental evaluation from EPA to the Corps of Engineers and the committee is
against it. The committee considered this and rejected it. The committee's position
is no. I urge the Senate to vote no on this amendment.

Now you are telling me that notwithstanding that explicit definition
of the committee intent, that you now share with EPA the broad,
comprehensive environmental judgment-making authority of EPA.

I am wondering whether I have misread you or misheard you.
Mr. VEYSEY. Let me say, if I can respond to that, Senator Mus-

kie
Senator RANDOLPH. To whom are you responding; to Senator

Domenici or Senator Muskie or both?
Mr. VEYSEY. Senator Muskie's question, I think, is interrelated.
Senator RANDOLPH. I have a question, so if you want to take us all

at one time, what is fill? Let's get down to basics.
Mr. VEYSEY. The regulation specifies a long list (,f materials as fill:

dirt and rock and sand and other types of pollutants put back in the
waters, to change the bottom elevation of the water body.

Senator RANDOLPH. You were with me on September 27, 1975,
when we dedicated the Hannibal Locks and Dam; is that right?
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Mr. VEYSEY. That is right.
Senator RANDOLPH. That project was to increase the tonnages on

the Ohio River. Capacity was increased some 22 million tons, perhaps.
Was that an important project?

Mr. VEYSEY. Yes, indeed it was an important project, and is an
important project.

,Senator RUANDOLPH. Did it degrade the Ohio River?
Mr. VEYSEY. Not in my judgment;no, sir.
Senator RANDOLPH. Thank you.
Mr. VEYSEY. Let me see if I can pick up where we were.
Senator RANDOLPH. That is all right. We are just up and down the

river, all of us. Do you have anything to say, Senator Burdick?
Senator BURDICK. May I get into the act?
Senator RANDOLPH. Yes, indeed.
Senator MUSKIE. I will wait until tomorrow for my answer.
Mr. VEYSEY. If I may, let me go to Senator Mfuskie and get back

to where we were. Section 404 of-
Senator RANDOLPH. I am serious now. Didn't you have a question?
Senator BURDICK. Let it go. We will get it later.
Senator RANDOLPH. All right. Thank you. Everybody is happy.
Mr. VEYSEY. We are responding now to Senator Muskie's question.

Section 404 applies to the navigable waters, and the navigable waters
is defined only once in the act, in section 502, as the waters of the
United States. That, among other aspects of the legislative history,
I think impelled the court to tell us in their decision that we must
extend the jurisdiction to the full extent of the interstate powers of
the Federal Government.

We have attempted to do that in a respon-ible way. That doesn't
mean that the Army has set itself up as the environmental agency. We
relied on guidelines l)romulgated by EPA for standards in this pro-
gram and, of course, EPA has a veto over any permit granted by the
Corps of Engineers.

Senator MUSKIE. I hesitate to ask any more questions. I yield to
Senator Domenici.

Mr. VEYSEY. Senator, back to your question. I have forgotten what
it was.

Senator DoNMENICI. I asked you if you thought that the proposed
permit system and regulations propounded by the corps (lid Coml)ly
with the court order.

The court order mandated that you have jurisdiction under section
404 for all navigable waters as they defined it, and they chose language
from a subsequent section of the Clean Water Act.

I am not arguing that the Clean Water Act was improperly inter-
preted by the Corps. I am wondering whether or not under 404, when
you create exceptions and proceed as you have, obviously in response
to turnover as I see it and almost latent ability to comply, whether or
not you feel you have complied with respect to the court order.

Mr. VEYsEY. I think we have very reasonably. But I would like
to ask Peter Taft to perhaps give you the legal point of view from the
Justice Department.

Mr. TAFT. Senator, the regulations have been in effect now for just
about a full year, pursuant to the order. That has been accepted by
the party plaintiff today. I don't think it would be too well received
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at this time to come in and try to upset a program that has been
obviously phased to go into effect and has been carried out for a year.

However, the Cleveland-Harsha amendment, which the adminis-
tration backs, really treats exactly what you are talking about. It
takes the exemption for farming and silviculture found in the regu-
lations and codifies those so that other parties could come along and
challenge it at some other time or in some other suit or some other
court.

So that I think in that sense what the administration asks for at
this time will make sure that what the Corps has done cannot be
overturned.

Senator Do.IENICI. Thank you.
Thank you, Mr. Chairman.
Senator RANDOLPH. Thank you.
Will you proceed, Mr. Veysey?
Mr. VEYSEY. Thank you, Mfr. Chairman. I wanted to point out that

following the publication of the interim regulations, the Corps of
Engineers undertook a rather arduous program of presenting these
regulations to the people of the United States in 4 major public
hearings in the Nation and 243 local public meetings to explain the
regulations; and to hear the comments from all groups.

As a result of that effort, the corps has received possibly 2,000 letters
of approximately 6,000 pages of additional comment. I can give you a
breakdown of about how those comments have run.

They have been running 50 percent for the expanded Federal juris-
diction; about 43 )ercent opposing that exl)anded jurisdiction; and
approximately 7 percent providing COmlnents but not on that particu-
lar point.

I would like to move forward, if I may, through my testimony
rather rapidly and come to some other information which we would
like to present based on our experience of the past year in implement-
in these regulations.

Recently the Interstate Conference on Water Problems was called
on to survey the State positions concerning section 404. We only have

reliminary information at this time, but 50 States and 2 territories
ave responded.
Thirty-four of these have indicated their intent, under various

conditions, to seek a delegation of section 404 authority. Six have
responded that they would not seek delegation. Twelve are undecided.

Think there needs to be further effort to develop the full meaning
of those statistics. But I present them for your information at this
point.

During this year, the first year of experience since the implementa-
tion of the program, the Corps has received by actual count 1,149
section 404 permit applications which were not also under the juris-
diction of the 1899 act. I give you that figure to give you a measure
of the additional workload which has been added on by virtue of phase
1 of the regulations. That much additional workload is attributable
directly to phase 1 of the expanded regulation.

We have sought in a number of ways to minimize any possible
adverse impacts of the regulations. We have developed the practice of
issuing general permits to cover repetitive operations or transactions
involving dredging or filling that have minimal individual or minimal
cumulative adverse impact on the environment.
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As of mid-June, 66 general permits were in some stage of develop-
ment, with 21 actually in effect by early July.

Now, the typical activities covered by general permits include
dredged or fill material for boat docks, bank and shore protection, and
fill associated with road construction.

The general permit program has been rather widely accepted, and
we think it will relieve a good many of the problems.

I would like to turn now, if I may, Mr. Chairman, to the recom-
mendations of the administration.

As you know, in the House of Representatives the administration
supported the Cleveland-Harasha amendment. Because in our ex-
perience this past year, we have learned that some things need further
legislative attention.

This amendment is now before this body in the form of the Hart
bill. The administration still supports those changes, but there are
some additional changes that we would also recommend to you.

In addition to the legislative clarification of the general permit
authority, which is incorporated in the Cleveland-Harsha or the Hart
bill, and the exemption of normal agricultural, silvicultural and
ranching activities-also incorporated in those bills and, I might say,
incorporated in our regulations-the administration would also sug-
gest that all agricultural activities be excluded from the program in
areas currently in agricultural use. I stress the phrase currently in
use because this is kind of a grandfathering type situation to protect
agricultural uses of areas as they exist today.

But if the area was to be changed from agricultural to other uses,
then a permit would be needed. We hope that this approach will strike
a balance between the need for wetlands protection and our mutual
concern for ongoing agricultural operations.

In addition, the administration believes that the statute should be
amended to give substantial discretionary authority to the Secretary
to exclude categories of discharge from the permit requirement.

In our present regulations, as has been pointed out, the Army has
excluded normal agricultural and silvicultural activities and the
maintenance and emergency reconstruction of existing structures,
such as dikes, dams or levees.

With more experience and when the need becomes apparent to us,
the Secretary will be able then to exclude other activities which have
minimal impact upon water quality.

The administration also recommends the statute be amended so as
to make clear that permit decisions be based on navigation, water
quality, and fish and wildlife concerns, and not on factors unrelated
to the chemical physical and biological integrity of the Nation's water,
such as unemployment or demographics or socioeconomic considera-
tions or land use factors.

Mr. Chairman, I believe, and the administration recognizes that
there is real need to allow delegation to the program of the States,
subject, of course, to adequate standards that would allow for national
water quality management.

Up to this point there has been only very limited opportunity to
talk to States and no opportunity to delegate the project responsi-
bilities of the act under section 404 as there exists in other sections

r -of the act.
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There is a real Federal interest in protecting the waters of the
United States from unwise dredged or fill disposal. Outside of the
Federal navigation servitude, I believe this protection can best be
furnished by the States operating permit programs under general
Federal standards.

Thus, we are of the opinion that authority to delegate to the States
under Federal standards should be included; and, if need be, hearings
should be undertaken by the Congress to structure such a delegation
program.

This committee has had considerable experience in devising other
delegation provisions and perhaps can proceed forthwith in this
direction. We can furnish some information gathered from the States
that may be of assistance to the committee. But it seems to me that
it is very important that the States themselves have an opportunity
to express their views and to make their recommendations. That,
it seems, would require congressional hearings

The Presidential delay of 60 days from July 1 has perhaps already
stretched the limit of legal toleration under the present statutes.
Congress clearly needs to make any decision regarding future delay.

At this point, Mr. Chairman, I would just like to make two commit-
ments to you and to the American public. First, that the Army will
continue to proceed in a reasonable and responsible manner in ful-
filling our section 404 mandate to protect our Nation's water resources,
including the valuable wetlands; and, second, the Army will make
every effort to streamline the administration of this program to
insure that it does not cause any unnecessary inconvenience to any
portion of the American public.

We have learned a great deal in the first year of implementation of
this program. We have identified many problems of major interest to
the American public.

The concrete courses of action which we have advanced, such as
delegation, can remedy most of the problems and still accomplish the
goal of promoting the wise and responsible sustained use of our

action's valuable water resources, including wetlands.
I thank you, Mr. Chairman.
[Mr. Vesey's prepared statement follows:]

STATEMENT OF HON. VICTOR V. VEYSEY, ASSISTANT SECRETARY OF THE ARMY,
CIVIL WORKS

Mr. Chairman and Members of the Committee, I am indeed pleased to appear
today at the invitation of the Committee to testify in behalf of the Administration
on Section 404 of Public Law 92-500.

Section 404 has received much attention in the Department of the Army, not
only in my office but throughout the Army Corps of Engineers offices across the
Nation. This has been especially true since early 1975 when our permit functions
under tbis section increased. I would add, Mr. Chairman, that Section 404 has
occupied the attention of the other Federal water and land resources agencies,
local and state governments, the private sector, and many segments of the public.
Therefore, I welcome the review by this Committee, and I am very happy to be
able to present our views on this important topic.

In the last decade the American public and our government agencies have
reognized the potential adverse impacts of our growing industrialized economy
on our natural resources. This has resulted in increased emphasis placed upon such
matters as water quality and the preservation of our productive wetlands, which
have perhaps been taken for granted in past years.

The Department of the Army has been involved actively and successfully in the
wise and responsible management of the Nation's water and related land resources
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for over 150 years. Today this includes major responsibilities for wetlands and
other water bodies that have importance to water quality and quality of life for
our citizens.

Considering our national reliance on abundant water of good quality for multiple
uses and the seriousness of deterioration of quality in the past, the mandate of the
Congress in P.L. 92-500 "to restore and maintain the physical, chemical and
biological integrity" of our Nation's waters is most appropriate. Section 404 pro-
vides one important means to protect the quality of our Nation's waters against
unwise dredging or filling disposal activities. Now that we have had some ex-
perience, it is important for the Committee to conduct oversight hearings on the
progress of the Section 404 program, and possible mid-course corrections to it. I
am certainly pleased that you will be obtaining the views of the various agencies
and the many interest groups representing all sectors of our economy and the
American public.

REVIEW OF HISTORICAL ARMY INVOLVEMENT
In 1824, the Army Corps of Engineers was given the responsibility for the Na-

tion 's canals and roads, a most important function for a developing Nation and a
beginning of our involvement in water resources development and management.
Since 1824, our position has constantly evolved in response to the needs and de-
sires of the Nation and its people. From this early base of concern with water-
borne transportation and commerce, our responsibilities have been expanded to
include reduction of flood damages, hydroelectric power, municipal and industrial
water supply, water quality management, protection of fish and wildlife resources,
recreation and other important purposes.

This Committee knows, Mr. Chairman, the great and diverse benefits that have
accrued to the American public as a result of application of the Army Corps of
Engineers' technical competence to enhancement of the Nation's water resources.
Administration of a regulatory program is not a new experience for the Army Corps
of Engineers. We have, for decades, been reviewing permit applications for con-
struction of piers, sea walls, bulkheads and fill, dredging and disposal, and other
activities.

Since the enactment of the Rivers and Harbors Act of 1899, the Army Corps of
Engineers has protected navigation by regulating activities in waters that are now
used or could be modified for use for navigation. In 1968, we extended our regula-
tory activities in consonance with court decisions to include the review of water

uality and other environmental concerns. In September 1972, pursuant to court
ecisions, the Corps further expanded this program to include those waters that

had been used in the past but are not now presently used for commercial navi-
gation, and all coastal waters subject to the ebb and flow of the tide landward totheir mean high water mark. This revision included some coastal wetlands pre-
viously unregulated by any Federal program.

In October 1972, Congress enacted the Federal Water Pollution Control ActAmendments of 1972 with a mandate to include "all waters of the United States."
Section 402 established a permit program, administered by EPA and the States,
for the regulation of industrial and municipal discharges. EPA and Justie defined
jurisdiction under this Section as including all waters of the United States. Section
404 established a permit program, to be administered by the Secretary of the Armyacting through the Chie of ngineers, for the discharge of dredged or fill material
into the navigable waters. Unlike the EPA, the Army limited its jurisdiction to
that of the 1899 Act, as initial legal review led us to the conclusion that the intent
of Congress was to have jurisdiction extend only in those waters.

The Army's position was successfully challenged b environmental groups and
the State of Florida. On March 27, 1975, the Federal District Court in the District
of Columbia ordered the Army to republish its regulation so aq to recognize the
full regulatory mandate of the Water Act as greater than traditional navigability.
We did not appeal because we believed there was merit to the Court's finding thatjurisdiction extended to all waters of the United States. The Congressional pur-
pose of the Water Act was to preserve and enhance water quality, and that pur-
pose is best effectuated by exercising broad jurisdiction. In addition, study of the
Court's opinion led us to the conclusion that Congress intended the Act to apply
to the full extent of the Commerce power, i.e., all waters of the United States.
The Water Act defines "navigable waters" as "waters of the United States." The
Joint Conference Report further explains the definition:

"The conferees fully intend that the term 'navigable waters' be given the
broadest constitutional interpretation unemcumbered by agency determinations
which would have been made or may be made for administrative purposes."
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The Army published proposed regulations on May 6, 1975 and final ones on
July 25, 1975 that expanded its program to include the waters regulated under the
1899 Act and all other waters of the United States up to the point of normal
stream flow of five second feet. This included, of course, all contiguous and
adjacent wetlands. The regulation also identified the types of activities to be
regulated, including water disposal of dredged material, the conversion of a water
or wetland area to dry land, and fill structures such as levees, dams, and roads
that are placed in a water body. The regulation applies to both Federal and non-
Federal activities.

Mr. Chairman, a considerable division of opinion resulted over the Army's
publication of these proposed regulations to implement this Court order. Over
5,000 letters were sent to the Chief of Engineers plus thousands more directed to
Corps field offices across the country. I would estimate that we received over
14,000 pages of public comment. We incorporated the many thoughts in these
comments into the final regulations published July 25, 1975. These comments
were very valuable in the development of what we believe is a reasonable and
manageable regulatory program.

In response to these comments, we provided for general permits and excluded
many activities in order to create a program responsive to water quality and
public desires. In addition, we provided for a phasing of the program which allows
implementation in stages, to all waters of the United States. I will discuss these
items in greater detail later.

After we published the final regulation on July 25, 1975, the Army Corps of
Engineers took additional significant steps to acquaint fully the public and all
interest groups with these regulations. Four major public hearings were conducted
across the Nation. In addition, 243 local public meetings were held. As we were
informing the public, we were aLso developing a closer working relationship with
State governments. Senior officials in every State were briefed by Corps Division
and District Engineers regarding our implementation of Section 404. The Corps
has received in the last year another 2,000 letters of approximately 6,000 pages,
with public expression running about 50 percent for theexpanded Federal jurisdic-
tion, about 43 percent opposing the expanded jurisdiction, and approximately 7
percent providing comment but not expressing any particular opinion on
jurisdiction.

The division of views on this issue may be summarized rather briefly. On the
one hand, certain interests are very much concerned about a significant expansion
of Federal regulation over previously unregulated activities in our Nation's waters,
including wetlands, and the economic implications of that expansion. On the other
hand, we have environmental coniiderations, in particular, protection of our
Nation's valuable and diminishing water resources, including wetlands. In addition
to environmental considerations, there are certainly substantial economic values
associated with the continued existence of our wetlands.

Section 404, whether it remains in its present form and retains the current
jurisdiction or whether it is modified, will certainly have some impact upon not
only utilization of our water resources for economic development but upon quality
of life and environmental quality considerations in general. In this light, Section
404 will play an important role in wetland preservation.

I would now like to address the matter of the Department of the Army's ex-
perience in the past year with Section 404.

SECTION 404 EXPERIENCE IN PAST YEAR

In our July 25, 1975 regulations, we announced a three-phased implementation
of the expanded jurisdiction. Under Phase I, which went into effect shortly after
the Federal Court case, individual permits were required for all discharges of
dredged or fill material into the waters already regulated by the 1899 Act and
their contiguous or adjacent wetlands. In Phase II, originally scheduled to be
effective July 1, 1976, now delayed 60 days by order of the President, Section
404 will be expanded to primary tributaries of the traditionally navigable waters
of the United States and lakes with a surface area greater than five acres, as well
as the wetlands associated with them. On July 1, 1977, permits will be required for
all other waters of the United States under the 404 program up to the 5-second
foot flow level.

Our desire has been and is for a moderate and reasonable approach toward
implementing Section 404 in the broad public interest, toward minimizing paper-
work, and toward focusing on actions with significant adverse effect on water
quality.
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We have cooperated with EPA in our continuing development of this reasonable
program; they review public notices, monitor projects, and exercise their own
responsibility which includes a final veto authority over all permits. While the
Army's implementing regulation established the Section 404 program, EPA,
acting in conjunction with the Army, has prescribed the technical, nationwideguidelines for us to use in evaluating these activities. Army scientists and managers
worked closely with EPA in developing these criteria, and interagency working
groups continue to reevaluate them.

Recently, the Interstate Conference on Water Problems surveyed State positions
concerning Section 404. While the information available to us at this time is
preliminary, it is nonetheless very interesting. Fifty-two states and applicable
territories have responded. Thirty-four of these have indicated their intent, under
certain conditions, to seek a delegation of Section 404. Six responded that they
would not seek delegation, and 12 were undecided. The issue becomes more com-
plicated, however, when we examine how many states presently have the necessary
capability to assume responsibilities under Section 404.

To answer this we posed a series of requirements which we considered to be the
minimal that a State would have to meet to qualify for potential delegation of
portions of the Section 404 program. Two threshold tests were developed. Test I
deals with such questions as the extent and scope of the State's program, and how it
is implemented. Test 1 is more stringent; it requires that, in addition to meeting

the requirements of Test I, the States have defined criteria for the placement of
dredged or fill material, and have defined wetlands for their regulatory program.
Of the 34 States and territories that would seek delegation, 19 passed Test Iand
only 6 passed Test II, as of early 1976.

Nome of the reasons we have been interested In the matter of delegation of
certain responsibilities under Section 404 are: (I) Existing capability of some
States to deal with permits for dredged or fill material; (2) Advantages of having
States consider water and wetlands uses along with land uses; (3) Desire to avoid
duplicative permits--Federal and State; and (4) Conservation of manpower and
resources. I would emphasize, Mr. Chairman, that we recognize the important
national implications of water quality and would urge that adequate Federal
criteria be available to determine when the public interest will be served through
a delegation to specific State governments.

It may be useful to the Committee to learn what our experience has been
relative to the number of permits received as a result of Section 404.

During this past year, which is the first year of experience since implementing
the 404 program under our expanded jurisdiction, the Corps received 1149 Section
404 permit applications which were not also under the jurisdiction of the 1899 Act.
These would be only those applications for work in wetlands In contrast to those
for work in navigable waters under Phase I. This is the added workload attribut-
able to Section 404 expanded jurisdiction only, and casts doubts on the estimates
of 20,000 to 50,000 new permits which had been projected in a preliminary way
before we had specific experience.

Now Mr. Chairman I should also add that our combined permit workload
under Section 10 and action 404 has increased significantly over the last few
years. I attribute much of that increase to a greater awareness by the public of
permit requirements, due in part to the attention that Section 404 has received.

It Is still somewhat difficult to determine what the total increase in our permit
load will be as a result of this expanded program. However, if it is the intent of the
Congrs and the American public for the Nation's wetlands to be protected from
significant pollution and from elimination by unwise development in the Interest
of water quality and other factors, then review of many dredge and fill permit
applications is required.

Regarding our Fiscal Year 1977 and fiscal year 1978 situation one can only
make estimates in terms of high and low ranges. Many factors will influence the
final count of Section 404 permit applications to be received in these years,
including the extent of State delegation, the success of general permits, and other
administrative mechanisms that can be utilized to structure an effective and
responsive water quality program.

We believe that we will be able to minimize the public impact of the program by
use of general permits. A general permit can be used to authorize a large number of
activities in a particular geographical area; As provided in the interim final regu-
lation, two overall requirements must be satisfied before the general permit can
be issued. First, the activities covered must be similar in nature and, second, they
must have a minimal individual and cumulative adverse impact on the
environment.
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A person who desires to build a t) pe of project included under most general
permits would need only notify the Corps of his intention to do so. This eliminates
the need for a formal application which must be processed by the Corps before a
permit is issued. Some of our general permits do require an applicant to submit a
request to the Corps so that we can insure that the work conforms to the conditions
of the general permit but this is done very quickly without lengthy coordination,
public notices, etc. Rot only does the general permit benefit the applicant, but
such a permit can free a Corps District Office from processing hundreds of applica-
tions a year. We intend general permits to be utilized to the maximum extent
possible.

As of mid-June, 66 general permits were in some stage of development, with 21
actually in effect by early July. Typical activities covered by general permits
include boat docks, bank and shore protection, and fill associated with road
construction.

The general permit concept is being widely accepted. Most Federal and State
agencies stand to benefit by being relieved of reviewing many individual applica-
tions. In many areas, it is the effectiveness of the local or State programs which
has allowed the implementation of general permits. General permits do not, of
course, avoid compliance with the Act; they do, however, offer much administra-
tive relief.

A second means we have used to structure a manageable program that focuses
on water quality is exclusion of certain activities from the program. Exclusions
include normal farming, silviculture, and ranching activities such as plowing.
cultivating, seeding, and harvesting, and maintenance and emergency recon-
struction of existing fills.

The above exclusions are similar to those in the Cleveland-Harsha Amendment;
however, that Amendment would make them statutory. You may be interested
in the difference between the Cleveland-Harsha exclusions and those in the Wright
Amendment. In light of the Wright Amendment's structure and history, it can be
read to exclude from the program all dredged or fill disposal in any way associated
with agriculture, Including major road building, diking, and creation of check
dams. It has no limitations, such as excluding only lands presently committed
to agriculture and it appears to offer a loophole which would permit an agricultural
operator to become a major land developer for any purpose.

We also have taken other steps to reduce the administrative burden to both
the Army and the public. Many of the dredge and fill permit applications that we
have received under Phase I are for work in navigable waters and, therefore, re-
tqire a Section 10 permit a., well as a Section 404 permit. Therefore, we process
hese two permits concurrently on the same piece of paper.

As you know, Mr. Chairman, many States require the public to obtain State
approval for dredge and fill activities. When these activities require a Corps'
permit, we coordinate closely with the State to process the permits concurrently
when possible. I might say, Mr. Chairman, that it is our policy not to grant a per-
mit if the State disapproves an applicant's request.

RECENT LEGISLATIVE PROPOSALS

The issues which have surfaced over the past year have served as a stimulus
for several major proposed amendments to Section 404 of PL 92-500. The first
of these was the amendment introduced by Congressman Breaux of Louisiana
and adopted by the House Public Works Committee. The intent of this amend-
ment was to reduce the jurisdiction of the 404 permit program to the traditionally
navigable streams of the Nation, less historic navigable waters, plus contiguous
wetlands.

The Cleveland-Harsha Amendment was proposed In lieu of the Breaux amend-
ment, and would basically do three things: F~Rmt, it would exempt discharges
resulting from normal farming, silviculture, and ranching activities such as plow-
ing, seeding, harvesting and cultivating, all of which we believe were never
intended to be regulated under Section 404 in the first place. Second, it would
exempt maintenance and emergency reconstruction of currently serviceable
structures, the construction and maintenance of farm and stock ponds and irriga-
tion ditches, and the maintenance of drainage ditches. Finally it would authorize
the Department of the Army to issue general permits for dredged or fill materials
where such activities are similar in nature and cause only minimal adverse en-
vironmental impact. The Administration supported this approach.

On June 3, 1976, the House passed the Wright Amendment to Section 404,
which restricted jurisdiction to the 1899 jurisdiction plus adjacent wetlands, less
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historical navigable waters. It exempted most farming, silviculture, and agriculture
activities with legislative history suggesting that all such activities, even the con-
version of wetlands and swamps to fast land for "agricultural' purposes, are
intended to be exempt. It also included an option to assume responsibility for
other waters of the United States upon the invitation of the Governor of a State.

Mr. Chairman, we feel that the Wright Amendment, as presently drafted,
would present serious problems. We believe it would not provide for effective
protection of wetlands, could have a detrimental impact on navigation, would
result in confusion as to the authority of other water quality programs, and may

en up many "loopholes" that could be used to undermine the purpose of the
ater Act, the preservation and enhancement of water quality.
Mr. Chairman, as you and the Members of the Committee know, the Adminis-

tration supported the Cleveland-Harsha Amendment in the House but made this
position known only a short time before debate took place on the floor of the
House. A great deal of study preceded the President's decision to support the
Cleveland-lHarsha Amendment on the part of all of the affected Federal agencies,
including the Department of the Army. This involved careful analysis of our
experience in the past year, as well as our assessment of what was required to
meet the mandate of the Congress and the American people.

ADMINISTRATION POSITION AND RECOMMENDATIONS

Mr. Chairman, the Administration still supports the concept of broad Federal
jurisdiction over all waters of the United States, as embodied in the Cleveland-
Harsha Amendment, which is now before this body as the Hart Bill, but believes
that, in addition, several changes are required at this time in order to define
clearly the scope of Federal responsibility, to strike an appropriate balance
between conflicting interests, and to reduce the regulatory burden.

In addition to the legislative clarification of general permit authority and the
exemption of normal agricultural, silvicultural and ranching activities, the
Administration would suggest that all agricultural or silvicultural activities
be excluded from the program in lands currently in agricultural or silvicultural
use. I stress the phrase "currently in use." In addition, if the land were to be
changed from agricultural to other use, a permit would be needed. This approach
strikes a balance between the need for wetlands protection and our mutual con-
cern for ongoing agricultural operations.

In addition, the Administration believes the statute should be amended so as
clearly to vest substantial discretionary authority in the Secretary of the Army
to authorize by regulation categories of discharges which have insignificant impact
on water quality.

The Administration further recommends that the statute be amended so as
to make clear that a decision to deny a permit be based upon navigation, water
quality, and fish and wildlife concerns, and not upon factors unrelated to the
chemical, physical and biological integrity of the Nation's waters such as unem-
ployment, demographics, anaesthetics.

Mr. Chairman, I believe there a real need to allow delegation of the program
to States, subject, of course, to adequate standards that would allow for National
water quality management. Up to this point, however, there has been only limited
opportunity for discourse with the States, because the Act does not provide a
le al basis for delegation in Section 404.

I believe there is a very real Federal interest in protecting the waters of the
United States from unwise dredge or fill disposal. Outside of the Federal navigat-
tional servitude, I believe this protection can best be furnished by States operating
permit programs under general Federal standards.

The Department of the Army has had many discussions with States on these
matters, and we have come to the conclusion that, to be meaningful, delegation
must be carefully considered by the Congress, and further, that delegation will
not work in the form that was hastily devised for the Wright Amendment. It
seems to me it must have the proper amount of incentive to encourage and attract
the States disposed to accept the responsibility and the right amount of pressure
on those not so inclined.

This Committee has had considerable experience in devising delegation provi-
sions and experience in their oversight. The Army can furnish some helpful
information from its work with States and from the survey of States' desires and
intentions.

At this point, Mr. Chairman, I would like to make two commitments to you
and the American public. First, the Army will continue to proceed in a reasonable
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and responsible manner in fulfilling our Section 404 mandate to protect our
Nation's important water resources, including its valuable wetlands. Second, the
Army will make every effort to streamline our administration of this program
to ensure that it does not cause any unnecessary inconvenience to any portion of
the American public.

I believe that we have learned a great deal in this first year of implementing
Section 404 and have identified the major problems of interest to the American
public. The concrete courses of action which we have advanced, such as delegation,
can remedy most of these problems and still accomplish the goal of promoting
the wise and responsible sustained use of our Nation's valuable water resources,
including wetlands.

SUMMARY

I have reviewed for the Committee's information the evolving responsibility
of the Army Corps of Engineers from an initial concern with waterborne commerce
through flood control and then to the current times. I am convinced that activities
involving use and modification of our Nation's important and valuable wetlands
must be a subject of concern to all of us. The Army Corps of Engineers and other
agencies have major responsibilities in this area.

That concludes my statement, Mr. Chairman, and I would be pleased to respond
to specific questions which you and other members of the Committee may have
at this time.

Thank you for the opportunity to appear and speak in behalf of the Department
of the Army and the Administration.

Senator RANDOLPH. Thank you, Mr. Secretary. I realize that we
must be more or less flexible in what we are doing in questioning.
Perhaps, Senator Burdick, would you care to comment?

Senator BURDICK. Thank you, Mr. Secretary. I would like to know
the extent to which you recommend the exemption from the total
overall jurisdiction you have over waters in farming operations.
What do you mean by normal farming operations?

Mr. VEYSEY. In the regulations, Senator Burdick, we wrote that
normal farming operations-such as plowing, cultivating soil, seeding,
fertilizing, harvesting-would all be exempted from the definition
of dredged or fill material.

It was with the intent of saying that all the normal things that a
farmer does in the course of his operations are exempted. That was
our intent.

However, it was not our intent to construe as a normal farming
operation the diking off of a large body of water and the draining of
it and conversion of it into a farming operation. That would not be
considered as normal farming operation.

Senator BURDICK. How would a farmer know whether or not it was
a large body of water you have referred to? How would he determine
that?

Mr. VEYSEY. I think he may have a problem of determining his
status if he begins operating in a wetland or in a body of water.
It is not really a very normal farming operation to do that.

But I suppose in that instance, not knowing the exact situation
that you have in mind, that he might be well advised to determine
whether that is an operation which requires a permit or not.

Senator BURDICK. That is my precise opinion, that in all cases then
he would have to make an application to decide whether or not he had
too large a body of water. In all cases he would have to ask for a permit.

Mr. VEYsEY. No; well in all cases in which he undertook some
new operation in a body of' water, yes. That might be true.

Senator BURDICK. From a stock pond on up, or down.
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Mr. VEYsEY. No; we have in the regulation a 5-acre size regarding
natural bodies of water. Anything below that is not considered
significant.

Senator BURDICK. In some cases you might need more.
Mr. VEYSEY. Yes; you might need more, but then in that case you

miht need a permit.
Senator BURDICK. In other words, you would have to file a permit

in order to assure you it wasn't more than 5 acres.
Mr. VEYSEY. the question of size is one that I think can be de-

termired without filing a permit. If it is over 5 acres, he might need a
permit. If under 5 acres, he would not.

Senator BURDICK. We are talking about areas that are out in a small
tributary where they have a runoff in the spring from snows and they
trap some of this water for their stock.

Mr. VEYSEY. Yes.
Senator BURDICK. They are quite concerned out there, that he has

to go and secure this and go through a long and drawn out application
to get & permit. From what you say, you will have to review every one
of them because they are limited in size.

Mr. VEYSEY. Those in excess of 5 acres might be subject to a permit.
Senator BURDICK. You can't tell whether it is 5 acres until he makes

an application.
Mr. VEYSEY. I suppose the farmer knows whether it is 5 acres.
Senator BURDICK. You have to know it, too.
Mr. VEYSEY. I believe the presumption would be if it is about 5

acres, nobody is going to worry about it. If it is over 5 acres we might
be out talking with him.

Senator BURDICK. In other words, this permit procedure is now
established, isn't it?

Mr. VEYSEY. Pardon me?
Senator BURDICK. It is now established by regulation, isn't it; or

not?
Mr. VEYSEY. It has been for 1 year; yes, sir. The Hart bill, which is

before you and one which the administration favors, would exempt
automatically all stock ponds, regardless of size. Now, that would be a
change.

Senator BURDICK. What if the stock pond embraces 160 acres?
Mr. VE YmY. I have not seen the language as to exactly how this

works. But it was my understanding that it would be exempt.
Senator BURDICK. Where can I get a copy of the regulations involv-

ing agriculture, a complete set?
Mr. VEYsEY. I can give you one right now. They were published in

the Federal Register, Senator, on July 25, 1975.
Senator BURDICK. Mr. Chairman, with your consent, I will submit

some questions about this matter.
Senator RANDOLPH. Thank you very much, Senator Burdick.
As I understand, you make reference to the approach that Senator

Gary Hart with this committee has fostered on the Senate side. Is that
identical with the Harsha-Cleveland approach in the House?

Mr. VEYSEY. Yes. We believe that that bill is identical with the
Cleveland-Harsha amendment in the House.

Senator RANDOLPH. That has the support of the Corps of Engineers;
is that correct?

Mr. V.YSEY. Yes, it does; and the administration's endorsement.
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Mr. TRAIN. Mr. Chairman, could I make a comment with respect to
Senator Burdick's question?

Senator RANDOLPH. Yes, Mr. Train.
Mr. TRAIN. Senator Burdick, it is my understanding that the general

permitting authority being exercised by the Corps is intended to and
designed to spell out the elimination of practically every kind of normal
farming activity that could possibly be involved in this kind of a ques-
tion insofar as the need for the farmer to come in and get a permit is
concerned.

There shouldn't be any question in every normal kind of case. When
you get into a large natural lake over 5 acres, if it should involve one of
these activities not excluded by general permit, then yes, it would be
intended that he should ask for a permit. But this would involve
such a very limited class of activities that it is almost inconceivable
to me that this could be a very real problem.

Senator BURDICK. My point was for an administrator to administer
the law properly, there has to be an application in every case. You
would have to review it; you would have to check it, wouldn't you?

Mr. VEYSEY. No.
Senator BURDICK. You couldn't just take his word for it. You have

a pond 4% acres. Could I have a permit?
Mr. TRAIN. In my experience as an administrator, I believe you

try to keep things from coming in as best you can.
Senator BURDICK. Can I tell the farmer that he can write and say

he has 4% acres and you will give a permit?
Mr. TRAIN. I suggest he not write the letter in the first place.
Senator BURDICK. You just put the fill across the river. It is okay.

I will tell him so. Is that right?
Mr. VEYSBY. Right.
Senator BURDICK. No approval?
Senator MusKiE. Cite their testimony as their approval.
Senator RANDOLPH. If you will indulge the Chairman for one com-

ment, and then we will go to the other questions or come to Mr. Reed.
Mr. Train, if section 404 was repealed and the regulation of dis-

charge of dredge spoil or fill were. included under section 402, that is
the permit program, what types of activities do you believe should
be regulated by the permits?

That is what in a sense Senator Burdick has been addressing him-
self to, the matter of permits, although my question, of course, goes
further.

Mr. TRAIN. I recognize that. If EPA had to directly conduct a
permit program governing these activities, which I assure you we are
not seeking, I would presume that we would issue regulations defining
the scope of implementation essentially as the Corps has done.

We have cooperated with the corps in trying to define the various
exclusions, and we have cooperated with the Corps in working out the
general permit authority.

I would assume, generally speaking, that this would reflect the
thinking that would go into our own implementation. I would assume
again that the jurisdiction would be as broad as EPA's water quality
jurisdiction is generally; that is, all of the waters of the United States.

Senator RANDOLPH. Mr. Train, if we move to 402, where do the
States come as participants, as responsible parties?
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Mr. TRAIN. Under the 402 program, there is a specific delegation
authority under the criteria, as you are aware. We have delegated
that authority to a great number of States.

Senator RANDOLPH. How does that work, sir?
Mr. TRAIN. It works quite well. But let me just make this point-

the 402 authority is directed to an effluent limitation program, built
around best practical treatment, best available treatment, and essen-
tially designed to deal with point source discharge.

We are talking about an animal of a considerably different quality
when you are dealing with dredged and fill material. I would assume
that the capability ol States to deal with a dredge and fill permitting
delegation, a desire of a State to assume such a delegation, and the
resources of a State to undertake such a delegation, could differ sub-
stantially from what they may be doing under section 402.

Senator MUSKIE. Would the Senator yield?
Senator RANDOLPH. Yes, indeed.
Senator MUSKIE. Unless my own recollection of the structure of

the 1972 Act was in error, we undertook to deal with point sources
except under section 208, which was designed to begin the process of
controlling what we felt we did not have sufficient knowledge to be
more specific about nonpoint sources.

As I understand the approach to the section 404, you are using that
to regulate not only point source discharges but to prohibit many
forms of nonpoint d'isc argues. So that you have converted section 404
into something which the Congress did not consider itself in a position
to do with respect to nonpoint sources generally.

I take it that the authority to grant a permit includes the authority
to deny a permit. Otherwise it is meaningless. So that if the effect
of the permit required regulation is to impose your authority with
respect to nonpoint sources of pollution or potential pollution, as
reflected in various kinds of activities by farmers, foresters, and so on,
that you reserve to yourself the right to prohibit that kind of activity
thus undertaking to control non point discharges through a section of
the law that quite clearly was designed primarily, if not exclusively,
to deal with the discharge of a particular kind of point source pol-
lution. That was dredge spoil.

The word fill, at least from this one Senator's perspective was not
included for the purpose of expanding the authorities of section 404
as broadly as you and the courts have defined it.

Senator RANDOLPH. Senator Muskie, I subscribe to what you are
saying on the fill situation.

Senator MUSKIE. The only reason we added the word fill was to
make it clear that if the specific disposal site agreed upon by the
engineers and EPA happened to be on land thus taking the form of
fill, that there be no ambiguity on the question of whether or not it
also was covered by section 404.

Now you have included, or appear to have included, under the
definition of fill, for the purposes of section 404, all kinds of ac-
tivities which might not involve fill that included toxic materials as
such.

But I think it was you, Mr. Train, who said that fill by its own char-
acter, whether or not it contains toxic materials, may have an environ-
mental changing effect that section 404 gives you the right to control.
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I don't believe that was included in the intent of section 404. But
in any case, the effect of that broad an interpretation is to give you a
control over nonpoint discharges, or many kinds of nonpoint dis-
charges, that the Congress did not presume to do with respect to the
rest of the Clean Water Amendments of 1972.

Is this an erroneous analysis of what you are doing with these
regulations?

Incidentally, I liked your articulation tonight of the purposes of the
Clean Water Act ot 1972. I think it was as articulate and clear a
definition as I have ever heard of the 1972 Act. But that does not
mean I follow your logic in extending it to section 404 as broadly
as I have now tried to describe mv impression.

Mr. TRAIN. Senator Muskie, 'far be it for me to debate with you
the intent of this committee of the Congress in the act.

Senator MUSKIE. I have been around long enough to know actual
congressional intent isn't necessarily what the court finds as con-
gressional intent. I think that I have had that driven home to me
too many times.

Mr. TRAIN. I think that is exactly the fact. I think we are carrying
out a judicial interpretation of the language of the statutes, which I
don't disagree with myself. I read the definition of point source
discharge in the act, and it seems to me it certainly can include fill.

Senator MUSKIE. Let me ask you this specific question related to
Senator Burdick. Let's take one of these farmers. In one spring it
might be % acres, but the next spring it might be a heavier runoff
and it is 5% acres.

I have that kind of situation in my State. I am sure Senator Burdick
has it in his State. You could deny the farmer permission to create
that farm pond, I take it, if it was 5% acres under your regulation.

Why else would you have a permit? Does it include the authority
to deny the permit? Why would anybody want authority to get apermit?

Mr. TAFT. I think you have to dredge and fill first. If you make a
barrier to collect it--

Senator MUSKIE. Suppose you just dredge a hole in your own
farmland.

Mr. TAFT. You have to have the lake before you can dredge and
fill. So I don't think you reach the point where you create a barrier
to collect water.

Senator MUSKIE. Suppose you dig a hole and the stream fills it
for you.

Mr. TAFT. The question is, are you damming a stream which is of
sufficient flow?

Senator MUSKIE. That is exactly my point.
Mr. TAFT. Most stock ponds, at least the few I am aware of, they

collect runoff. They don't stop a major stream.
Senator MUSKIE. We are not talking about major streams. You

haven't limited yourself to major streams. You have limited yourself
to a trickle or even a stream that exists only in the spring.

Senator BURDICK. You maintain jurisdiction over every trickle,
don't you?

Mr. VEYsEY. No, Senator. I mentioned the limitation of 5 acres of a
natural lake or pond. It is excluded below that size. A stream would
have to have a normal flow in excess of 5 cubic feet per second.
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Senator BURDICK. That is what we are talking about; good, clean
water that comes down and the farmer traps to feed his animals. It.
is good, clean water. It is not polluted. So if it goes over 5 acres,
he can't do it.

Mr. VEYSEY. No. It doesn't mean he can't do it. But he might be
subject to a permit requirement, if it is over 5 cubic feet per second
normal flow. It doesn't mean peak flow, but normal flow throughout
the year.

Senator BURDICK. As the Senator from Maine said, we have different
types of snowfalls. Some years you might have a pond of 4 acres;
maybe some years a pond of 7 acres. It varies with the runoff.

It looks to me like the farmer is going to have to be pretty careful
about his applications.

Senator MUSKIE. He will have to subscribe to the Farmers' Almanac.
Senator DOMENICI. Would Senator Muskie yield on that point? I

would like to just raise another example of the situation.
Senator MUSKIE. I am always delighted to yield to you, Senator

Domenici.
Senator DOMENICI. Let me change to the construction of bridges. I

assume you have been confronted with that. I have a letter from the
State Highway Department of the State of New Mexico. They
plan to build a bridge along the Rio Grande River in New Mexico.

They have been studying it for 6 years. The Corps of Engineers
told them, "Don't worry about it." They applied some years ago for a
permit. No response. They feel it comes under your present power as
interpreted by the court.

They are ready to go to bid. They have cleared 17 agencies with this
bridge, including the regional office of the Environmental Protection
Agency-but do not have a corps permit. They don't know when they
open the bids if they can build a bridge.

It seems to me that we are talking about an issue of whether or
not anyone intended 404 to cover that. You conclude and Mr. Train
concludes that whether we did or not, you have got a pretty good
permit system in place.

If I understand Mr. Train, he doesn't want to take it over because
it is a very difficult proposition.

But what are we going to do about bridges in a dry State like New
Mexico? Are they covered or not? You might say they are exempt.
But I think the very power that exempts them means you have the
power to do something about it. I think that is the issue.

We have to change the law. It can't be by exemptions when you
have got a court opinion saying you have got control over every-
thing.

I think that is the issue we have got. It covers farms. It covers
everything we have talked about. Would you answer that question on
bridges?r. sVEYSEY. Yes. I will attempt to. I don't know that specific

bridge.
Senator MUSKIE. You do now.
Mr. VEYSEY. We lack, as you point out, the clear-cut authority to

exempt particular actions, although they might be minimal in effect.
We are recommending and requesting that that shortfall in the
legislation be corrected, by providing the opportunity to exempt minor
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actions and by making it clear also that our general permit authority
will in fact hold up under any sort of a legal contest.

Highway work and bridge work I think will generally fall under the
general permit category which we are attempting to implement. We
would like that authority to be clearly written into the law.

Senator MUSKIE. Could I put another question, and then I am
going to leave because I have to floor manage at 8:00 in the morning,
and I will excuse my colleagues if they are a little late.

My farmers were telling me that they already are required under
State law to do everything that your regulations here ask them to do.
So now they have to do it twice. They have to go through the whole
process of State agencies, and there are several because there are
several State laws that are applicable, and then they have to come
back and go through a whole process with you again.

They don't believe it was required under Section 404. I have told
them I don't believe it was. So without any of the legislative prepara-
tion for the kind of policy that you are talking about-and the ad-
vantage of legislative preparation is that it alerts people to what is
coming.

If the farmers of this country understood that Section 404 was
going to have the implications for them that you are giving it, you
wouldn't be hearing about it. We would have heard about it in hearings
like this before the legislation was written.

If there were State laws that covered the same ground, that would
have emerged in the course of those hearings. We would have taken it
into account in writing the law.

With respect to the 1899 law, it isn't so long ago, Russell, that the
administration wanted to write a whole water pollution control! policy
under the 1899 law. We wrote the 1972 law for the purpose of avoiding
the administrative horrors that that created for you.

So you backed off the 1899 law, welcomed the 1972 law with open
arms, and now you have returned to the 1899 law with the help of the
courts in order to write a whole new kind of regulatory system that
has created all of these problems; marching into areas already covered
by State law, leaving farmers and foresters and others in doubt as to
whether their legitimate activities are regulated.

This is what you have created with this thing. I don't think anybody
on this committee challenges the concept of the hydrologic cycle. You
read our language and are defining our commitment.

Now you have a permit system that we never envisaged covered
activities we never had in mind, creating these problems which are
creating a mess for everybody concerned, and confronting us with the
legislative problem that we have only the vaguest outlines of a solu-
tion for. That is why we are here.

I don't question the good intentions. I don't question the motiva-
tions. As a matter of fact, I welcome the transformation of the Corps
of Engineers to an environmentally sensitive agency, if that has
actually happened.

I don't quarrel with any of this, except that I think it has been done
with the wrong approach and the wrong way and with the predictable
consequences: A considerable rebellion at the grass roots of the farming
communities of this country.

With that, I don't really think I need to ask any more questions.
I just waste time by doing so.
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But I don't question the motivations. I appreciate the light that
this hearing throws upon your actions and the reasons why you took
them. I think it is important that the committee know that. I am
sorry that I am going to miss the other testimony, which I know will
also be helpful. But I have read some of it already.

Senator RANDOLPH. Don't miss my question, because I want you
to hear it. Then you can run. I am delighted that we have reached
that point at a quarter after nine where instead of calling him Mr.
Train or Administrator, you just refer to him as Russell.

Senator MUSKIE. I forgot his last name.
Senator RANDOLPH. Mr. Train, and Secretary Veysey, I have a

feeling we are approaching a situation of a 404 and a 402 permit being
required for the same discharge. Do you think that is an overstatement?

Mr. TRA1N. Yes, sir; I do. I think I will ask my colleague to bail
me out.

If there is one thing clear in this somewhat confused picture, it is
that these two programs are mutually exclusive. When the 402 au-
thority was written you did not want EPA permitting the Corps of
Engineers' activities. So, therefore, something had to be done to
exclude the Corps from the scope of EPA's 402 activities. Therefore,
404 was written.

And it was a court decision-not an administrative decision-that
led to the Corps' jurisdiction under 404 being as broad as it is now
being exercised.

Senator RANDOLPH. Mr. Train, I doubt that you realize the au-
thority that you have under 402. What do you deem that authority
to be? Where does it stop?

Mr. TRAIN. It does not cover the Corps of Engineers activities, as
I understand it.

Senator RANDOLPH. Don't you regulate more of the Corps' ac-
tivities under 404?

Senator DOMENIcI. He doesn't; they do.
Senator RANDOLPH. Yes.
Senator MUSKIE. If it were not for section 404, may I say, if sec-

tion 404 were not in the law, what authority would you have with
respect to, say, dredging activities by the Corps? Would you have
none?

Mr. TRAIN. I believe that we would be covering dredge and fill
activities under 402.

Senator MUSKIE. Do you have authority under 402?
Mr. TRAIN. Right. I think we are all saying the same thing.
Senator RANDOLPH. That is correct.
Mr. TAFT. In fact, they don't interfere with the 404 program. They

don't attempt to overlap. That may be administrative in the sense
that if you abolished 404, 402 could reach some of the same activities.

Senator MUSKIE. They interfere in this sense: If you gave EPA
sufficient authority in section 402 to do the whole job, why would it
be assumed in section 404, which is worded as an exemption, that
section 404 gave the Corps of Engineers like authority? Why would
we go do a useless act of that kind? That is how it is being interpreted.

Mr. TAFT. I think under 404(c) you are concerned with habitat of
fisheries, wildlife, shellfish beds, andso forth.
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Senator MusKIE. That is right. We did not want you to dump these
poison dredge spoils off the bottom of the harbors onto those areas.
BUt that doesn't mean that ERDA gave you broad authority, regu-
latory authority, with those habitats that we intended to give to EPA
under section 402, section 208, and so on.

But you have interpreted the existence of those words in section 404
as giving you comprehensive authority over all those areas we were
trying to protect against you.

Mr. TAFT. Section 402 would not let you consider whether you are
putting fill into a shellfish bed.

Senator MUSKIE. Section 404 does.
Mr. TAFT. Correct.
Senator MUSKIE. But your interpretation of section 404 converts

you from the protected against to the protected.
Mr. TAFT. We would protect against the filler.
Senator MUSKIE. But you are a filler. You are a dredger. You are

an implementor of dredge policies and dredge programs. In section
404, we were trying to protect against your inclination prior to that
time and those who worked under your contracts to deposit dredge
fills in the wrong places from an environmental point of view.

You have interpreted that language which was designed to protect
the environment against your activities as giving you authority to
protect. You have put the fox in the chicken coop. That is what you
have done. If in the meantime you have become a chicken maybe that
has changed the situation.

Mr. VEYSEY. Let me say, Senator Muskie, I think there is one
further difference with respect to section 402 and section 404 that
hasn't been noted here.

Senator RANDOLPH. Don't make any "fowl" comment.
I am sorry. Please.
Mr. VEYSEY. You commented on the fact that some farmer might

have to go through a parallel experience in certain States in getting
a permit from the State.

In section 402, the authority was given to EPA to delegate that
responsibility to the States. It was not provided in section 404. We
are asking that that be provided because we feel that there are a
number of States who would perform that admirably and many more
would join them if they had the opportunity, and that should be
delegated to the States themselves to grant the single permit. We have
tried to accommodate that by working with the States insofar as
possible. But the delegation authority is simply not there.

Senator MUSKIE. That may have to be part of the cure now. but
that doesn't eliminate the disease.

Mr. Chairman, I hope you will excuse me.
Senator RANDOLPH. Yes. I am going to excuse all of us in just a

moment. Let's think this through together. Is it agreeable to you, Mr.
Reed, to place your statement in the record?

Mr. REED. Y es, sir.
Senator RANDOLPH. Questions the committee members would have

could be addressed to you because of comments made. Would that be
agreeable?
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STATEMENT OF NATHANIEL P. REED, ASSISTANT SECRETARY OF
THE INTERIOR FOR FISH AND WILDIFE AND PARKS

Mr. REED. That would be most agreeable, Mr. Chairman. I think if
you take the books that we prepared for you which give you the seven
eco-types, which are the major areas of contention. I hope that they
will be of value to you. I am sure they will be because they lay out
the areas and my statement explains exactly what areas are covered
by what regulations. So that you get some relationship between the
areas and regulations.

I would just like to emphasize in my statement that the loss of
wetlands in this country has been alarming. It is my fervent hope that
the committee will recognize the importance of wetlands to commercial
and sport fisheries, which must be the determining point in your final
consideration.

With that, Mr. Chairman, I am delighted to put the rest of my
statement in the record.

[Secretary Reed's statement and a supplement follow:]

STATEMENT OF THE HONORABLE NATHANIEL P. REED, ASSISTANT SECRETARY
OF THE INTERIOR FOR FISH AND WILDLIFE AND PARKS

Mr. Chairman Committee Members, Dr. Train, Secretary Veysey, Mr. Taft,
Ladies and Gentlemen:

Your invitation to appear before this committee to review the statutory basis
for and implications of regulations implementing Sectior 404 of P.L. 92-500 is
most welcome. The matters which you have committed to study are of immeasur-
able importance to the future of this nation's waters, the living resources which
they support, and certain sectors of the United States economy. The Federal
Water Pollution Control Act is clearly landmark environmental legislation.
Comprehensive in scope and strategy for managing water quality, it establishes
important national objectives in seeking the attainment of conditions adequate
to the protection and propagation of fish, shellfish, and wildlife. These are prime
indicators of ecologicalhealth and relate directly to the well-being of all of us.

The Corps of Engineers is presently implementing Phase I of its regulatory
program under Section 404. By July 1, 1977, Phases I and III will be in effect,
regulating the majority of wetlands I shall describe in my testimony with the
possible exception of many bogs. The Cleveland-Harsha Amendment essentially
would place the same regulations on wetlands as does the Corps Phase III
program. However, it would further clarify certain language to insure that normal
farming practices and maintenance of existing serviceable structures will not be
encumbered through over-regulation.

Under the Wright Amendment, only those wetlands which are adjacent or
contiguous to navigable waters as defined by their potential for commercial navi-
gational purposes would be regulated by the Corps. All other wetlands would be
reguLated only at the option of the State Governor.

Fart of our purpose in being here today is to examine Section 404 of the Water
Act to determine whether it serves the intent of Congress in enacting the legis-
lation, or whether amendments at this time are necessary or desirable in that
context. Section 404 regulates, by permit, the discharge of dredged and fill mate-
rials. These discharges directly affect water quality whether they occur in a main-
stem or in waters more remote. The discharged materials at issue include a variety
of contaminants from industrial t.nd municipal pollutants, pumpage and spillage
from vessels, and contaminated runoff from agriculture and industrialized or
urbanized areas. The environmentally sound disposal of these materials i neces-
sary if our economic needs are to be met and at the same time we are to maintain
the integrity of our aquatic resources.

The areas at issue do not relate singularly to navigable waters as traditionally
defined, but to (1) the protection of fish and wildlife resources and (2) the mainte-
nance of water quality. A classification scheme which separates waters into cate-
gories based on their usage vs. nonusage, by ship traffic can not protect much of
our nation's wetlands that form interrelated and independent natural ecosystems.
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This is precisely why the 404 program is so important. Through the 404 program
we are able to regulate filling and disposal in waters not covered by the historical
regulatory program which concerned itself primarily with navigational servitude.

In recent years the public has begun to recognize and appreciate that wetland
ecosystems are of vital importance in satisfying human needs as well as essential
environmental roles. Far beyond their necessity for the survival and well-being
of countless plants and animals native to the Continental United States, wetlands
play essential roles in many natural functions vital to man. For example, they
retard the flow of water from the land, moderate flood flows, augment low flows
and help purify water by absorbing silt, pollutants, and nutrients that would
otherwise degrade domestic water supplies, irrigation reservoirs, estuaries and
other waters. Wetlands play a significant role in maintaining and recharging under-
ground aquifers and buffer shorelines against storm tides and erosion. Hardwood
timber production depends on wetland ecosystems in some areas, as do a wide
variety of other flora and fauna. Wetlands also provide valuable learning labo-
ratories for many educational institutions.

A great preponderance of all wetlands also provide recreational and esthetic
values beyond calculation. Their importance to the perpetuation of both sport
and commercial marine fisheries is undisputed-up to 90 percent of all marine
finfish and shell fish depend upon coastal marshes and estuaries during some portion
of their life cycles. Likewise, freshwater marshes are equally critical to many
fish species inhabiting inland waters. Wetlands also provide vital habitat for a
variety of other wildlife, including furbearers, a multitude of wading and shore-
birds, and many of the song bird species. The Importance of wetlands to wildlife
and man can be better understood when we realize that many wetlands are three
to four times more productive than other non-wetland habitat types.

These values have become well enough known through documentation, to con-
vince a growing segment of the general public that wetlands must be protected from
destruction.

I think it highly important that this committee and the public be given some
appreciation of the types of "wetlands" not subject to regulation except under
the 404 program and of the importance of these wetlands in terms of the nation's
fish and wildlife resources. I will briefly describe seven major categories of wetland
resources. We have prepared a short briefing booklet containing photographs of
each of these wetland types with an accompanying description of the biological
importance of these resources, and you may wish to refer to this material as I
quickly touch upon each of the categories.

1. INTERIOR FRESHWATER MARSHES

These marshes are found predominantly in the upper midwest and the southeast
in shallow lake basins, potholes, sloughs, and bordering open water.

In the west and upper midwest, flocks of greater sandhill cranes, trumpeter
swans, mallards, teal, gadwalls, and snow and Canada geese use these marshes
extensively for feeding and nesting.

In the south, large rookeries of herons, egrets, and ibis are found inhabiting
these marshes. The southern marshes also are important wintering grounds for
many species of migratory birds. Raccoons, muskrats, or red fox are examples of
the inhabitants of northern marshes; while otter bobcat, grey fox, opossum and
marsh rabbits are common in the southern marshes. Interior freshwater marshes
constitute important spawning and rearing grounds for freshwater fish and in-
vertebrates which furnish food for numerous other species, including man.

The contribution of these marshes to the protection and propagation of fish
and wildlife is monumentally important. They function as natural flood retaining
reservoirs of tremendous value to downstream interests. And yet they are under-
going relentless alteration and encroachment as man reshapes the American
landscape with his draglines and bulldozers.

The Corps of Engineers will fully regulate this encroachment when its Phase III
program is implemented. The Cleveland-Harsha Amendment would also protect
these marshes. The Wright Amendment would exclude them from any regulation
other than that imposed by the involved State, unless the wetland is adjacent
to navigable waters.

2. INTERIOR SALINE MARSHES

Interior saline marshes are found across the country but are primarily concen-
trated in our western States. These marshes may cover extensive areas and repre-
sent the most important waterfowl feeding and nesting grounds in the Pacific
Flyway and are heavily used along the Central Flyway.
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Snowy egrets, white ibis, black-crowned wiglet herons, whistling swans and
other species stop here to feed during migration and many remain to nest. Large
numbers of waterfowl winter here. Numerous other species of fish and wildlife
depend upon these marshes for their continued existence and survival. These
marshes serve many other purposes, such as the regulation of freshwater inflows
to estuaries Aud the maintenance of saline balances. But they too are undergoing
increasing alteration. Intensive drilling of wells for groundwater is lowering water
tables and leaving many of these saline marshes dry and no longer productive.
Man still has a penchant for filling these marshes for industrial and residential
sites.

These saline marshes are covered under the Corps of Engineers Phase II and
Phase III programs for Section 404. They would also be protected if the Cleveland-
Harsha Amendment iq passed. However, there is no mention of interior saline
marshes in the Wright Amendment and they therefore would be protected only
under certain State regulations.

3. SWAMPS

Swamps constitute another vital wetland type in this country. Swamps are
found along sluggish streams, on flood plains and in shallow lake basins. They
occur in greatest abundance in the southeastern States and the Great Lakes
States.

These wetlands support a wide variety of life forms, including a number of
endangered species. The waters support populations of bass, bluegill and Catfish.
Striped bass, an important commercial and sport fish, spawn in the shallows of
many southern swamps.

Raccoons, beaver, river otters, bobcats, and white-tailed deer inhabit the
wooded and shrub areas. Panthers, puma, and black bear can be found in southern
swamps. Numerous waterfowl species including ring-necked ducks, wood ducks,
pintails as well, and wading birds such as herons, egrets, and ibis rely on these
swamps for food and shelter. Wooded swamps become particularly important in
years when lack of sufficient fall and early winter rains leave overfow areas dry.
At such times, these swamps represent the only shallow water available over wide
areas.

Our nation's swamps are monumentally important in maintaining groundwater
levels. They contribute importantly to water quality by taking up many pollutants
through marsh plants. They are threatened by many deleterious practices such as
drainage, filling and their use for improper solid waste disposal.

Some swamps are presently covered under the Corps of Engineers Phase I
program and the remaining swamps will be covered with the implementation of
Phases II and III of the 404 program. The Cleveland-Harsha Amendment would
also protect these wetlands. Under the Wright Amendment only those swamps
adjacent to navigable waters would be protected. The remaining swamps would
have to come under State regulation-mostly non-existent in the majority of
states.

4. SHALLOW PONDS AND POTHOLZB

Shallow ponds and potholes are found in all sections of the country but are
localized in the upper midwest and the southeast. During mid- and late summer
as permanent marshes beg*n to dry out, these shallow ponds and potholes are
heavily used by wildlife. Waterfowl use these areas extensively for nesting and
feeding during the migration.

Racoons, otters, bobcats, white-tailed deer and numerous other species feed
and find cover along the shorelines. The American alligator is a common Inhabitant
of many southern ponds. These ponds and potholes support many species of fish
and invertebrates that are critical in the food chain.

By the completion of Phase III of the Corps of Engineers Implementation pro-
gram for Section 404, all of these shallow ponds and potholes will be under pro-
tective regulation. They will also be protected by the proposed Cleveland-Harsha
Amendment except where they relate to normal farming practices. The Wright
Amendment proposed to give the States regulatory authorities for the majority
of these ponds and potholes.

5. BOOS

Bogs are found primarily on the east coast and In scattered concentrations In
the Great Lakes States. These wetlands provide key habitat for mammals and
amphibians and in New England are very important for waterfowl production.
Maine classifies over 25,000 acres of bogs as being of primary importance to that
State's waterfowl.
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In recent years we have seen a great decline in black duck populations. Northern
bogs provide important nesting and feeding habitat for the species. Ring-necked
ducks regularly inhabit these bog while golden eye and the hooded merganser
have been found with broods in New England bogs.

During dry periods when water levels in other wetland areas are falling, wild-
life flock to these bogs for the green vegetation and the nutrients which are stored
in the sediments. Due to their pristine environments, many of these bogs are
becoming increasingly threatened from developments for housing and resorts.

The Corps of Engineers Phase III program may regulate some of the bogs. It
would appear that neither the Cleveland-Harsha Amendment nor the Wright
Amendment will place bogs under the jurisdiction of the 404 program.

0. NON-NAVIGABLE STREAMS AND TRIBUTARIES

Perhaps the most valuable wetland type of all is non-navigable streams and
tributaries. Inland streams and tributaries carry most of the surface water found
in this country. They arise from surface runoff, springs, and seepage areas, or as
outlets from ponds and lakes. The majority of these streams are non-navigable
due to their capacity, water velocity, intermittent falls, and myriad obstructions.
Nonetheless, these waters are of tremendous value for fish, mammals, birds, and
amphibians. Many of the woodlands nourished by these waters are important
remaining natural wood stands. These waters are a vital source of oxygen and
nutrients for larger bodies of water. Conversely, their contamination can offset
the closest regulation of receiving waters. The complex currents and the naturally
occurring pool-riffle-slackwater sequence allows for a diversity of flora and fauna,
which would disappear if this environment were altered. Anadromous salmonids
migrate thousands of miles to the smallest streams and tributaries to spawn.
Some of these streams are so shallow that at times spawning fishes are not even
completely covered by water. The characteristics of the fast flowing stream are
vital for the survival of these species which constitute an enormous sport and
commercial fishery of great economic and cultural value.

Birds, both game and non-game, use the shoreline vegetation for resting, nest-
ing, and feeding grounds. Many mammals find their niches along the stream bank.
White-tailed deer browse on the lush vegetation and find protective cover from
predators. Brown bears find their greatest source of nourishment in these streams.

The extensive 1971 Hearings of Congressman Reuss and his subcommittee of
the House Committee on Government Operations documented the ongoing
devastation of this nation's non-navigable streams and tributaries. Under the
existing 404 program we at last have the tools with which to salvage what remains
of this once vast resource.

The Corps of Engineers will regulate these streams through its Phase II and
III program of Section 404. The Cleveland-Harsha Amendment would also place
these streams under Corps regulation. The Wright Amendment, if enacted would
make regulation of these streams a State option, and thus not assure the needed
protection.

7. COASTAL FRESHWATER MARSHES

Another class of wetlands of great ecological importance is the coastal fresh
marshes and coastal open fresh waters which lie landward of many of the saline
and brackish coastal marshes of the gulf and Atlantic coasts. Only a tiny fraction
of these wetlands is classified as traditionally navigable waters.

These marshes provide essential habitat for migratory waterfowl and wading
birds. During the early spring months in the north, black ducks, blue-winged teal,
mallards and gadwalls nest on the marsh, while herons, egrets, ibises and avocets
feed in the pools. Many species winter in these areas, including large flocks of
ducks, snow geese, Canada geese and whistling swans.

Along the gulf coast, dabbling ducks, blue and snow geese, herons, egrets, and
ibises can be found feeding and nesting in the marsh. They accommodate for
furbearing animals such as raccoons, muskrats, cottontails, otters and mink.

Coastal fresh waters are highly productive of fishes and shellfishes, includin
many that are ultimately taken in estuarine and ocean waters. The majority o
the commercial U.S. fish catch (1.66 billion pounds in 1975) is comprised of species
dependent upon estuaries and associated coastal marshes. For the period 1960-
1968, estuarine-dependent species comprised about 98 percent (by poundage)
of the catch. I cite you to the intent of Congress in enacting the 200 mile limit
in relation to these facts. The species contributing to this harvest Include the
brown, white, and pink shrimps menhaden, spot, Atlantic croaker, striped mullet,
black drum, and red drum. Other important commercial species include the
American oyster, blue crab, and the spotted sea trout.
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The waters are important nursery grounds for saltwater fish and the interface
between the salt and fresh water marsh is vital for shellfish production.

Together with downstream brackish and saline wetlands, these waters form
a complex coastal wetlands ecosystem, all parts of which are linked together and
energized by flows of water ana of nutrients. The degradation and destruction
of the freshwater wetlands of this system reduce the vitality and productivity
of the saline and brackish components. If we are to reach the national goals of the
Water Act it is essential that the conservation and development of these wetlands
be accomplished through a comprehensive and consistent regulatory strategy that
includes all elements of the coastal wetlands.

These areas are presently being seriously threatened by industrialization and
urbanization. Roads, for example, are being constructed through the marshes,
restricting vital flows of water and nutrients. In a number of States the "high
marsh areas" that lie above the Corps of Engineers historic jurisdiction are being
lost to development at a truly frightening pace.

These coastal marshes will come under the regulations of the Corps of Engineers
through its implementation of Section 404, and would be regulated by the Cleve-
land-Harsha Amendment. The Wright Amendment would leave the regulation of
the majority of these waters up to the States and again does not insure the pro-
tection of these critical areas.

I think you can see from this abbreviated discussion that many waters have
little relationships to commercial navigation, but are essential to the protection
and propagation of fish, shellfish and wildlife, and contribute very significantly to
water quality. Most certainly, the objective of the Water Act and its stated goal
for protection and propagation of fish, shellfish and wildlife cannot be achieved by
a Section 404 program which fails to regulate disposal of dredged and ifil materials
in the seven categories of wetlands discussed above.

Critics of the Section 404 program have cited its potential for over-regulation.
Certainly that potential is present. Without a practicable means to identify and
regulate classes of routine and nondestructive activities, there is a real danger that
the program could be overwhelmed by red tape, bogged down by unconscionably
long delays, and distracted from its real mission of effectively regulating activities
that seriously degrade water quality and unreasonably impair fish and wildlife
protection and propagation.

The Section 404 () guidelines provide a useful and effective means for screening
permit applications to eliminate unnecessary chemical and biological analyses of
dredged or fill materials.

They provide for the exemption of certain normal agricultural, silvicultural,
ranching, navigation, and transportation activities from the individual review of a
host of routine, noncontroversial, and environmentally innocuous actions. The
Cleveland-Harsha Amendment would legislate exemptions of this type. A provision
of this nature would appropriately express Congressional sanction for a logical
approach to avoidance of over-regulation.

Because of the geographical scope of the Section 404 program, it is inevitable
that other classes of minimal impact activities will be identified. The current
general permit program provides a reasonable alternative means whereby these
activities can be regulated without requirement for separate permit reviews.

The U.S. Fish and Wildlife Service informs me that general permits issued to
date by some Districts have measurably reduced the routine paperwork associated
with review of minor permit applications, and have thus provided much needed
additional time for review of applications which require closer study.

Reasonable guidelines, specific activity exemptions, and general permits provide
logical and workable means to avoid over-regulation without frustrating the
fundamental objective of the Federal Water Pollution Control Act. We do not
believe that the Act's objective can be attained by carving away major portions of
geographical jurisdiction or by providing optional permit programs that might
wen result in fragmented, inconsistent, or intermittent regulation of disposal
activities in major aquatic systems.

As you know, during consideration of amendments to the Federal Water
Pollution Control Act in the House of Representatives, we strongly supported the
Cleveland-Harsha amendment. Unfortunately, that amendment was not accepted.
Presently the Administration has this issue under review but no new specific
position has yet been promulgated. Any new position should however, offer
proper protection to the vital resources which I have discussed while avoiding
over-regulation and burdensome permit requirements.
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Importance of Wetlands

In recent years the public has begun to recognize and
appreciate that wetland ecosystems are of vital importance
in satisfying human needs as well as essential environmental
roles. Far beyond their necessity for the survival and
well-being of countless plants and animals native to the
Continental United States, wetlands play essential roles in
many natural functions vital to man. For example, they
retard the flow of water from the land, moderate flood
flows, augment low flows, and help purify water by absorbing
silt, pollutants, and nutrients that would otherwise degrade
domestic water supplies, irrigation reservoirs, estuaries
and other waters. Wetlands play a significant role in
maintaining and recharging underground aquifers and buffer
shorelines against storm tides and erosion. Hardwood timber
production depends on wetland ecosystems in some areas, as
do a wide variety of other flora and fauna. Wetlands also
provide valuable learning laboratories for many educational
institutions.

A great preponderance of all wetlands also provide recrea-
tional and esthetic values beyond calculation. Their importance
to the perpetuation of both sport and commercial marine
fisheries is undisputed--up to 90 percent of all marine
finfish and shellfish depend upon coastal marshes and estuaries
during some portion of their life cycles. Likewise, freshwater
marshes are equally critical to many fish species inhabiting
inland waters. Wetlands also provide vital habitat for a
variety of other wildlife, including furbearers, a multitude
of wading and shorebirds, and many of the song bird species.
The importance of wetlands to wildlife and man can be
better understood when we realize that many wetlands are
three to four times more productive than other non-wetland
habitat types.

These values have become well enough known through docu-
mentation, to convince a growing segment of the general
public that wetlands must be protected from destruction.

The Corps of Engineers is presently implementing Phase I of
its regulatory program under Section 404. By July 1, 1977,
Phase II and III will be in effect, regulating the majority
of wetlands with the possible exception of many bogs. The
Hart Amendment essentially would place the same regulations
on wetlands as does the Corps Phase III program. However,
it would further clarify certain language to insure that
normal farming practices and maintenance of existing service-
able structures will not be encumbered through overregulation.
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Under the Wright Amendment, only those wetlands which are
adjacent or contiguous to navigable waters as defined by
their potential for commercial navigational purposes would
be regulated by the Corps. All other wetlands would be
regulated only at the option of the State Governor.

Public Law 93-205 stipulates that no Federal agency may
authorize any undertaking which would further degrade an
endangered or threatened species population or its critical
habitat. If the Wright Amendment is accepted, thus giving a
great deal of permitting authority to the State Governor,
these populations may risk further depletion.
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California Freshwater Marsh

Canada Geese on Maryland
Freshwater Marsh
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WETLAND CATEGORIES

Marsh

Marshes are found predominantly in the Upper Midwest and the
Southeast. These wetlands are used extensively by waterfowl
for nesting and feeding habitat. The deeper marshes are
considered to produce the best breeding habitat in the
country.

Marsh soil may be waterlogged or covered with as much as
three feet of water. Marshes are found in shallow lake
basins, potholes, sloughs, and bordering open water.
Vegetation is restricted to plants that can tolerate submerged
conditions and organic soils, and include cattails, bulrushes,
spikerushes, and wild rice in shallow areas and, pondweeds,
naiads, watermilfoils, waterweeds, waterlilies, and spatterdocks
in open areas. Water-hyacinth and water primrose form surface
mats in some localities in the southeast.

The primary production of organic material in marshlands may
frequently be three to four times that of forest ecosystems.
Corresponding levels of production would be difficult if not
impossible to attain in other habitat types even under
intensive management. This production is utilized by a
variety of animals including migratory species.

In the West and Upper Midwest, flocks of Greater Sandhill
Cranes, Trumeter swans, mallards, American widgeon, seals,
gadwalls, snow and Canada geese may be seen nesting in the
marshes. Large rookeries of herons, egrets, and ibises are
found in the South. The southern marshes are also important
wintering grounds for many species of waterfowl including
snipe, Greater Sandhill Crane, and several endangered species
including the southern bald eagle.

The marsh habitat supports a large muskrat population which
feed upon leaves and roots. The mink is the chief predator
found in the marsh.

Raccoons and red fox inhabit the marshes of the North while
otter, bobcat, grey fox, opossum and marsh rabbit are common
in-the South. The threatened American alligator is also a
common resident of the southern marshes. Urban encroachment
on these marshes is increasing across the country.
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Interior Salt Marsh in Utah
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Interior Saline Waters

Interior saline waters are found across the country, but are
primarily concentrated in our western States. They may
cover extensive areas locally, and represent the most important
feeding and nesting grounds for migrating birds in the
Pacific flyway, but are also heavily used along the Central
flyway.

Water levels range from waterlogged soils to open waters
several feet in depth. The vegetation consists mainly of
salt tolerant plants such as seablite, saltgrass and salt-
brush in the shallow waters and hardstem bulrushes, wigeon-
grass and sago pondweeds in the deeper waters.

The inhabitants of these areas vary from season to season.
Snowy egrets, white ibis, black-crowned night herons, whistling
swans, gadwalls, redheads, and mallards stop here to feed on
their spring migration North and many remain to nest. Large
numbers of canvasback, baldplate, mallard and goldeneye
winter here. The bald eagle feeds here in the winter months
along with the peregrine falcon, both endangered species.

Intensive drilling of wells for ground water has increased
the number of saline waters which have become dry. Any
action to fill these areas will add significantly to the
loss of this valuable habitat.
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Swamps

The southeastern states and the Great Lake states have the
densest swamp concentrations in the country. These swamps
are used by waterfowl for nesting and feeding grounds in the
North and for roosting and feeding grounds in the Southeast.
In the Southeast, wooded swamps become particularly important
in years when lack of sufficient fall and early winter rains
leave overflow areas dry. At such times, these swamps
represent the only shallow water available over wide areas.

Swamps are found along sluggish streams, on flood plains,
and in shallow lake basins. The water level ranges from
waterlogged soils to standing water depths of up to one
foot. The vegetation varies from shrub swamp to wooded
swamp. Shrub swamps include alders, willows, dogwoods, and
swamp privet with numerous types of berry producing bushes.

Wooded swamps in the North are composed of tamarack, black
spruce, cedar, balsam, red maple, willow, and black ash.
In the South, the main species are water oak, gum trees,
with cypress being dominant. Wooded swamps are usually
accompanied by a ground cover of mosses, duckweeds or
smartweeds.

Swamps support a wide variety of life including endangered
and relatively uncommon species. The waters support popu-
lations of bass, bluegill, and catfish. Striped-bass, an
important commercial and sport fish spawn in the shallows of
many southern swamps. Raccoon, beaver, river otter, bobcat/
and white-tailed deer inhabit the wooded and shrub areas.
Cougar, and black bear can be found in the South along with
the threatened American alligator and the endangered Florida
everglade kite. Numerous waterfowl species including ring-
necked duck, wood duck, pintail, teals, egrets, herons,
ibises, and osprey feed in these swamps and many winter in
the southern states.

Swamps are threatened by uany practices such as improper
solid waste disposal and construction of sites for cottages.
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Rush Lake, North Dakota
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Inland Open Fresh Water

These shallow ponds and potholes are found in all sections
of the country but are most abundant in the Upper Midwest
and Southeast. Wildlife productivity in these waters far
exceeds that found in lakes due to the variety of micro-
habitats, types and amount of food, and myriad vegetation.
Across the country, these areas serve as feeding areas
during waterfowl migration and nesting habitat for several
species. During mid and late summer in the Upper Midwest,
less permanent marshes begin to dry out and pool areas are
then heavily utilized.

The water level is usually less than ten feet deep and is
fringed by a border of emergent vegetation. In the Upper
Midwest, this vegetation includes hardstem bulrushes, cat-
tail, golden duck and arrowhead. Duckweed, water lettuce,
and sawgrass are the predominant species in the South.

These shallow pools are used as resting and feeding grounds
by mallard, pintail, teal, gadwall, and shovelers, especially
during the migration period. Large populations of canvasback
and redheaded ducks find needed nesting grounds in Upper Mid-
western ponds. Raccoon, otter, bobcat and white-tailed deer
feed and find cover along the shorelines. The threatened
American alligator inhabits ponds in the South. Numerous
fish species can be found in these waters including catfish,
bluegill and bass. For many of these fish species, the
shoreline vegetation is an important factor in survival
since this is where they spawn.
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Indiana Tamarack Bog

Shallow Bog in Michigan
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Bogs

Bogs are found primarily on the east coast and in scattered
concentrations in the Great Lake States. Bogs provide
habitat for mammals and amphibians, and in New England
are very important for waterfowl production. In Maine
alone 25,000 acres are classified as being of primary
importance for waterfowl.

Bog molls are usually waterlogged and support a spongy
covering of mosses, however, standing water a few feet
in depth may be found in some areks. Numerous shrub types
have become particularly adapted to the bog habitat. Their
leaves are thick and retard water loss. This is vital
since these shrubs are exposed to very high temperatures
as a result of intense solar radiation. Leatherleaf, bog
laurel, and tetter bush are representative of these adapted
species. Other vegetation includes labrador-tea, cranberries,
corex, and cottongrass in the North and cyrilla, persea, pond-
pine and pitcher-plants in the South. Scattered, often stunted
populations of black spruce, birch, ash, and tamarack may be
found on the borders of bogs.

In recent years, we have seen a great decline in black duck
populations. Northern bogs provide important nesting and
feeding habitat for this species. Ring-necked ducks also
regularly inhabit bogs, feeding on submergent plant food
and nesting in leather-leaf. Goldeneye and the hooded
merganser have been found with broods in New England bogs.
Shrub bogs are used in the fall as waterfowl staging grounds.
Warblers are the most abundant nongame bird species inhabiting
these ares. White-tailed deer and grouse feed and nest along
the borders of bogs. Moose also feed in these areas in
the North. Bluegill, northern pike, bullhead, yellowperch
and mudminnows are able to live in this low oxygen environment.

During arid periods when other wetlands are becoming dry,
wildlife will flock to these bogs for green vegetation and
the nutrients which are stored in the sediments.

Due to the pristine environment in which these bogs are
located, they are increasingly becoming subject to develop-
ment for housing and resorts.
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Stream in Shenandoah Valley

Red Salmon in Alaskan Stream
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Non-Navigable Streams and Tributaries

Inland streams and tributaries carry the majority of surface
water found in this country. They arise from surface runoff,
springs and seepage areas, or as outlets from ponds and lakes.
The majority of these streams are non-navigable due to their
water velocity, intermittent falls, and myriad obstructions.
Nonetheless, these waters are of tremendous value for fish,
mammals, birds, insects, and amphibians. Many of the wood-
lands nourished by these waters represent the last remaining
natural wood stands. These waters are a source of oxygen
and nutrients for larger bodies of water.

The complex currents and the naturally occurring pool-riffle-
slackwater sequence allows for a diversity of flora and fauna,
which would disappear through species competition if the
environment was altered. This is especially true for trout
which feed in the riffles and find shelter in the pools.
Anadromous salmonids migrate thousands of miles to the
smallest streams and tributaries to spawn. The character-
istics of the fast flowing stream are vital for the survival
of these species which support an enormous sport and commercial
fishery. Various minnows and darters depend on stream
velocities which maintain high oxygen levels and carry their
food supply.

Although the organic productivity of non-navigable streams
can vary from high (eutrophy) to low (oligotrophy), freshwater
ecosystems support a relatively complex food web for top
carnivores such as salmon and trout. This increased complexity
of links in the food web results in increased stability of
stream communities. Simplification of this type of aquatic
system usually results in decreased stability and periodic
declines in production of carnivores.

Birds, both game and non game species, use the shoreline
vegetation for resting, nesting and feeding grounds. Many
animals find their niches along the stream bank. White-
tailed deer browse on the lush vegetation and find protective
cover from predators. Brown bear find their greatest source
of nourishment in these streams.

The loss of these streams will mean the loss of many species
which are adapted to.particular microhabitats found in the
stream environment.
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Snow Geese on Virginia
Coastal Fresh Marsh

Road Constructed Through Florida
Coastal Fresh Marsh
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Coastal Fresh Water Marshes

Coastal fresh water marshes are heavily concentrated along
tidal rivers, sounds and deltas on the mid-Atlantic and Gulf
coasts, but are also found on the coasts of Alaska and
California. Approximately four fifths of these wetlands
occur in Louisiana. These marshes are used moderately for
nesting in the North Atlantic and Pacific Coastal States.
Along the Gulf coast these wetlands are most heavily used
during the winter season by migratory species. The deeper
marshes are extremely important for waterfowl utilization.

The water levels range from waterlogged soils to open water
marshes several feet deep. In the shallow waters; reeds,
cordgrass, spikerushes, sawgrass and cattails abound. In
deeper waters the vegetation is mainly cattails, wildrice,
pickerelweed, cutgrass and pondweeds. In the Gulf region,
water-hyacinth, alligatorweed, and waterlettuce may produce
surface mats.

During the early spring months in the North, black ducks,
blue-winged teal, mallards and gadwalls nest on the marsh,
while herons, egrets, ibises and avocets feed in the pools.
Many species winter in these areas, including large flocks
of ducks, snow geese, Canada geese and whistling swans.
Along the Gulf coast, dabbling ducks, blue and snow geese,
herons, egrets, and ibises can be found feeding and/or
nesting in the marsh.

The marshes support various species of mammals such as
raccoon, muskrat, cottontail, otter, and mink. In the
South, the American alligator is also found in these waters.

The waters are important nursery grounds for saltwater fish
and the interface between the salt and fresh water marsh is
vital for shellfish production.

These areas are presently being seriously threatened by
industrialization and urbanization. Roads are being con-
structed through the marshes, restricting the vital flow of
water and nutrients and opening new areas to incursions.
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Senator MUSKIE. May I say, Mr. Chairman, that is an excellent
presentation. I glanced through it as I listened to the testimony. It is
a valuable part of the testimony.

Mr. REED. Thank you.
Senator RANDOLPH. Thank you very much, Mr. Reed. No element

of this subject matter is going to be pushed aside from our considera-
tions.

Mr. REED. I know that, sir.
Senator RANDOLPH. Mr. Taft?

STATEMENT OF PETER R. TAFT, ASSISTANT ATTORNEY GENERAL,
LAND AND NATURAL RESOURCES DIVISION

Mr. TAFT. Mr. Chairman, I would abide also by the same ground
rules.

[Mr. Taft's statement follows:]
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Mr. Chairman, I am Peter Taft, Assistant Attorney

General of the Land and Natural Resources Division of the

Department of Justice. I appreciate the opportunity to

meet with your Committee and to testify concerning the

implementation of Section 404 of P.L. 92-500, the 1972

Amendments to the Federal Water Pollution Control Act.

The Department of Justice is now, and has been

for many years, vitally concerned with the protection and

preservation of our water resources. A major objective

of the Department of Justice has been the protection of

our waters from pollution and from destruction by un-

authorized dredging, and filling operations. To accomplish

this end, we created in October 1970 the Pollution Control

Section within the Land and Natural Resources Division

whose sole function is to coordinate and supervise the

Department's efforts in protecting our water and air

resources.
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We have been especially concerned with the

preservation of vital wetlands resources, and have given

a program to protect these wetlands top priority within

the entire Department of Justice. Until recently, our

efforts have centered upon enforcing Sections 10 and 13

of the Rivers and Harbors Act of 1899. The passage of

P.L. 92-500, and particUlarly Section 404 thereof, with

its broad jurisdictional coverage of all waters of the

United States has added appreciably to our ability to

protect these invaluable natural resources. It has been

especially important in allowing us to prevent the un-

authorized destruction of inter-tidal wetlands and other

areas of ecological importance which, while located

physically above the line of mean high water, are never-

theless, by any realistic standard, an integral and

necessarlypart of a properly functioning water ecosystem.

I understand that this is an oversight hearing

on our activities in carrying out Section 404 of the

Federal Water Pollution Control Act (FWPCA), but with

particular emphasis on the impact of proposed House amend-

ments to Section 404 which would radically affect the

Section 404 program. Allegations have been made that the

Corps of Engineers' regulations under Section 404 Will
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cause unwarranted interference with traditional farming,

silvaculture, and other localized activities, and, as

such, constitute federal land use planning. It has been

further alleged that the Corps' objectives of water

quality and environmental review during the permit stage

are a creation of the courts rather than Congress and

transcend the constitutional basis for regulation of

navigable waters. Both these allegations are in error,

but their treatment requires a full background on the

constitutional, statutory, and judicial development of

laws affecting the waters of the United States.

The antecedents of our national interest in

water-resources extend back to the Magna Charta in

England in 1215 when public rights of passage and fishing

were recognized in public waters. The Common Law of

England, as adopted in this Nation, clearly recognized

that navigable (i.e., public) waters were not susceptible

to private ownership, but were held by the Crown as trustee

for the benefit of the whole nation. See Martin v.

Waddell, 41 U.S. (16 Pet.) 367 (1842). With the indepen-

dence of the United States, these same public rights were

passed as an attribute of sovereignty, to the extent of

its delegated powers. Over 150 years of Supreme Court
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decisions have served to define and explain the federal

interest in the public waters. It was early recognized,

however, that the Commerce Clause of the United States

gave to Congress the overriding power to regulate and

protect the public waters of the Nation. In Gilman v.

Philadelphia, 70 U.S. 713 (1865), the Supreme Court held,

in language often since repeated:

Commerce includes navigation. The power
to regulate commerce comprehends the
control for that purpose, and to the
extent necessary of all the navigable
waters of the United States .
For this purpose they are the public
property of the Nation; and subject to
all the requisite legislation by Congress.
This necessarily includes the power to
keep them open and free from any obstruc-
tion to their navigation, interposed by
the states or otherwise . . . . For
these purposes, Congress possesses all the
powers which existed in the states
before the adoption of the national
Constitution, and which always existed
in the Parliament in England.

In 1871, in The Daniel Ball, 77 U.S. 10 Wall.

557, the Court laid down the general rule that, as modified,

continues to this time, to determine whether waters are

navigable:
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Those rivers must be regarded as public
navigable rivers that are navigable in
fact and they are navigable in fact when
they are used, or are susceptible of
being used, in their ordinary condition
as highways for commerce.

In 1921, this was interpreted to include all

waters which had ever served as waters of commerce in the

past, the so-called test of historic navigability. In

Economy Light & Power Co. V. United States, 256 U.S. 113

(1921), the record reflected that the Desplain~s River in

Illinois had been used until 1825 to transport furs and

supplies by canoe, but had not been used since. Nonethe-

less, the'Court found it navigable, stating:

A river having actual navigable capacity
in its natural state and capable of carry-
ing commerce among the states, is within
the power of Congress to preserve for
purposes of future transportation, even
though it be not at present used for such
commerce. . . . If they are to be aban-
doned, it is for Congress, not the Courts,
so to declare.

Congressional authority is not limited to con-

trolling the navigable waters themselves. In the exercise

of its regulatory power, Congress can reach activities in

both non-navigable streams and on dry land which adversely

affect navigable waters. In United States v. Rio Grande
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Irrigation Co., 174 U.S. 690 (1899), the defendant pro-

posed to dam the non-navigable upper reaches of the Rio

Grande and divert its waters to irrigation. The Court

held that the district court should enjoin the dam under

a predecessor of Section 10 of the Rivers and Harbors

Act of 1899 if it were shown that loss of these waters

would endanger the "navigable capacity" of the lower Rio

Grande. See also, Oklahoma v. Atkinson, 313 U.S. 508

(1941); United States v. 531.13 Acres of Land, 366 F.2d

915 (4th Cir. 1966). With respect to dry land, Section

13 of the Rivers and Harbors Act of 1899 prohibits the

placing of refuse on the banks of navigable waters which

is likely to be washed into them in the ordinary course.

See also United States v. Coombs, 37 U.S. 634 (12 Pet. 72)

(1838) involving a criminal prosecution wherein the

Court stated:

The power to regulate commerce, includes
the power to regulate navigation, . . .
It does not stop at the mere boundary
line of a state, nor is it confined to
acts done on the waters or in the nece-
ssary course of the navigation thereof.
It extends to such acts done on land,
which interfere with, obstruct, or pre-
vent the due exercise of power to regu-
late commerce and navigation with
foreign nations and among the states.
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Moreover, the federal interest in its waters

dominates all conflicting interests, state, local, or

private, whether based on riparian property interests,

river or sea bed interests, or otherwise. As the Supreme

Court stated in the leading case of United States v.

Aplpalachian Power, 311 U.S. 377 (1940):

The Federal Government has domination
over the water power inherent in the
flowing stream. It is liable to no
one for its use or non-use. The flow
of a navigable stream is in no sense
private property 'that the running
water in a great navigable stream is
capable of private ownership is incon-
ceivable.' Exclusion of riparian
owners from its benefits without
compensation is entirely within the
Government's discretion.

See also United States v. Chandler-Dunbar Co., 229 U.S. 53

(1913); United States v. Rands, 389 U.S. 121 (1967) ("The

proper exercise of this power is not an invasion of any

private property rights in the stream or the lands under-

lying it.")

This domination is often described as a property

interest. Gilman v. Philadelphia, 3 Wall. 713 (1865) ("For

this purpose they are the public property of the nation").

As such, it is often referred to as a "dominant servitude",



99

FPC v. Nigara Mohawk Power Co., 347 U.S. 239 (1954) or a

navigational servitude. However, it is more simply des-

cribed as the overriding right of regulation and control

under the Commerce Power which surpasses the normal limita-

tions of a property right.

Although many of the early cases and the Rivers

and Harbors Act of 1899 dealt primarily with navigation

per se, the doctrine has never been so limited. This

issue was squarely presented in United States v. Appalachian

Power Co., supra, where the company objected to an FPC

license for a private dam on a navigable river which included

conditions not related to navigation. The Court rejected

the argument, stating:

By navigation respondent means no more
than operations of boats and improve-
ment of the waterway itself. In truth
the authority of the United States is the
regulation of commerce on its waters.
Navigability in the sense just stated is
but a part of this whole. Flood protec-
tion, watershed development, recovery of
the cost of improvements through utiliza-
tion of power are likewise parts of
commerce control. . . . The authority
is as broad as the needs of commerce.

The Flood Control Act of 1917 spoke in terms of

the development of water power and other "properly and

related" uses as well as navigation. One of the related
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uses of the waters of the United States has been for the

development and maintenance of its fisheries. The U.S.

Fish Commissioner, the forerunner of the Bureau of

Fisheries and Fish and Wildlife Service, was created by

Joint Resolution No. 22, adopted on February 9, 1871,

based upon the congressional finding that "the most

valuable food fishes of the coast and lakes of the United

States are rapidly diminishing in number, to the public

injury, and so as materially to affect the interests of

trade and commerce". He, and the succeeding agencies,

have been required to report annually to Congress on

the status of fisheries. 16 U.S.C. S 744. Since 1934

any impoundment of water by a federal agency or under

its permit has required consultation with the Bureau of

Fisheries (now the Fish and Wildlife Service) to assure

that provisions are made for wildlife resources and

especially migratory fish. 16 U.S.C. S 661 et seq.

The Secretary of Commerce has been authorized since

1938 to conduct experiments, construct necessary devices,

and engage in any other necessary activities to maintain

the salmon fisheries in the Columbia River and its

tributaries. 16 U.S.C. S 756. Many fish hatcheries have

be-n authorized. 16 U.S.C. S 760 et seq. For the many
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other fisheries statutes relating to the waters of the

United States, see generally, Chapters 9-10D, 13-21C of -

Title 16 of the U.S. Code.

Pollution of navigable waters also received

early congressional attention. One of the earliest refuse

statutes was the Act of June 29, 1888, 33 U.S.C. S 441,

outlawing the discharge in New York Harbor of "refuse,

dirt, ashes, cinders, mud, sand, dredgings, sludge, acid,

or any other matter of any kind . . . This was held

applicable to oil spills irrespective of effect on navi-

gation in the early cases of The Albani, 30 F.2d 727

(S.D.N.Y. 1928) and The Colombo, 42 F.2d 211 (2d Cir. 1930).

More famous, however, is Section 13 of the

Rivers and Harbors Act of 1899, commonly referred to as

the Refuse Act, which has always been directed in part to

pollution control. The Refuse Act provides that it is

unlawful to discharge from ship or from shore

(any refuse matter of any kind or des-
cription whatever . . . into any naviga--
ble water of the United States, or into
any tributary of any navigable water
from which the same shall float or be
washed into such navigable water.

In United States v. Alaska Southern Packing Co., 84 F.2d

444 (9th Cir. 1936), the court held that the Act prohibited
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discharges of oil in navigable waters even though it in

no way impeded or obstructed navigation, relying in part

on the earlier interpretations of the 1888 Act. Accord:

Dollar S.S. Co. v. United States, 101 F.2d 638 (9th Cir.

1939) (involving "cabbage, orange peel, celery and tea

leaves" -- i.e., garbage); United States v. Ballard Oil

Co., 195 F.2d 369 (2d Cir. 1952) (oil spill). These

interpretations were ultimately affirmed by the Supreme

Court in United States v. Standard Oil Co., 384 U.S. 224

(1966), also involving an oil spill, on the ground that

pollution control and water quality have been the clear

intent of many congressional statutes starting as early

as 1886.

Any doubt that Congress intended to deal with

pollution as it affects interests other than navigation

is dispelled by the Oil Pollution Act of 1924 which

empowered the Secretary of War to issue regulations pro-

hibiting discharges of oil from vessels except in such

quantities and places

(a]s in his opinion will not be
deleterious to health or seafood,
or a menace to navigation, or dan-
gerous to persons or property
engaged in commerce on such waters
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The Act also directed the Secretary to investigate and

report on

pollutingg substances . . . being
deposited into the navigable waters
of the United States or into non-
navigable waters connected with
navigable waters, to such an extent
as to endanger or interfere with navi-
gation or commerce upon such navigable
waters or the fisheries therein.

Perhaps the clearest single statement of

Congress on the predominance and scope of the navigational

servitude is found in the Submerged Lands Act passed in

1953 conveying title to river and lake beds and sea beds

up to three miles to the States. The conveyance was made-

subject to the federal interest in navigable waters. As

43 U.S.C. S 1314 states:

The United States retains all its
navigational servitude and rights
in and powers of regulation and con-
trol of said (submerged] lands and
navigable waters for the constitu-
tional purposes of commerce, naviga-
tion, national defense, and inter-
national affairs, all of which -
shall be paramount to . . . pro-
prietary rights of ownership,
or the rights of management,
administration, leasing, use, and
development of the land and natural
resources which are specifically
recognized, confirmed, established
and vested in and assigned to the
respective States and others by
section 1311 of this title.
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The scope of the servitude is as broad as

necessary to carry out these constitutional purposes. In

protecting traditional navigable waters for purposes of

pollution and fisheries, the authority clearly exists to

follow the "waters of the United States" to the spawning

beds for salmon and to any polluting discharge which finds

its way by tributary or other means into our major water

arteries. Although regulation may affect land use, it

is only incidental to protecting the water interests of

the United States.

The first general water pollution control statute

was the Water Pollution Control Act of 1948 directed towards

reducing the pollution of "interstate waters and tributaries

thereof". The purpose was to "conserve such waters for

public water supplies, propagation of fish and aquatic

life, recreational purposes, and agricultural, industrial,

and other legitimate uses." Generally, it was a technical

assistance program for the States and actual enforcement

of pollution abatement was delegated to the States. For

the most part, the Act proved ineffective as did supple-

mental amendments and related acts passed in 1956, 1961,

1965, 1966 and 1970. This history brought about a total

overhaul in the Federal Water Pollution Control Act

Amendments of 1972 which include Section 404 here at

issue.
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As part of this development, the Clean Water

Restoration Act of 1966 authorized a three-year study of

the Nation's estuaries and estuarine zones which included

wetlands, intertidal areas, and estuaries of navigable

streams. The report was to recommend a comprehensive

program *for the preservation, study, use and development

of estuaries.0 The report was completed in March 1970,

and submitted to Congress as Senate Doc. No. 91-58, 91st

Cong., 2d Seas. It is this study, for example, which

concluded that practically all sports fish species and

approximately 65% of all commercial fish species are

estuarine-dependent for one or more phases of their

life development. The report also documents the incredibly

complex relationship of these phases of development to

temperature changes, salinity changes, and nutrient

sources within the estuarine zones, i.e., the complete

eco-system surrounding estuaries and wetlands.

This study also reviewed State activities in

preserving and controlling the development of estuarine

zones under state laws. It had little good to conclude,

arriving at such conclusions as the following:

State governments are both owners and
regulators of the estuarine zones.
They generally have sufficient legal
and constitutional authorities to act.
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Yet in practice, most state laws are
ineffective; they are sorely out of
date and need updating, revision and
basic orientation towards comprehensive
management and regulation of estuarine
resources.

At their worst, state laws affecting
estuaries are rudimentary, antiquated
and fragmented. There may be laws
dealing with water quality or land
zoning but they are uncoordinated and
sometimes inconsistent with each other.

An evaluation of the overall coastal
state picture of estuarine management
reveals a pattern or trend that is
quite bleak.

Indeed, it was the general failure of States to act in the

whole water pollution area that led to the 1972 amendments.

As the House Report on those amendments found, in over

twenty years under the abatement procedures of the 1948

Water Pollution Control Act, only two cases had been filed-

by the States in court to enforce water pollution abate-

ment. It was this dismal picture of State inaction that

led to the federal takeover of water pollution abatement

under the auspices of the Environmental Protection Agency,

with delegation to the States only on the basis of strict

standards of state enforcement and further provisions that

EPA can resume federal control upon a showing of State

inaction.
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It was against this background of intense

congressional concern and general State default that the

DepWrtment of Justice, EPA, and the Corps of Engineers

used existing statutes to achieve many of the same con- -

gressional objectives. Between 1963 and 1969, the Depart-

ment of Justice averaged 40 cases a year under the Refuse

Act. These were increased to 131 in 1970, 249 in 1971,

266 in 1972, and dropped to 142 in 1973 with passage of

the 1972 FWPCA Amendments. Most of these cases involved

pollution abatement pursuant to special guidelines issued

in June 1970. The subject matter of the cases covered

the full range of modern pollution abatement. A great

number dealt with mercury discharges. Armco Steel was

stopped from dumping over 1,000 pounds a day of cyanide

and other toxics into the Houston Ship Channel. Florida

Power and Light was enjoined from discharges of heated

water, i.e., thermal pollution, from its power plants

causing adverse impacts on aquatic life. Reserve Mining

has finally been given a shutdown order for its discharge

of 64,000 tons a day of taconite tailings containing

carcinogenic asbestos fibers into Lake Superior. The

United States Attorney in New York had spectacular success

under the Act in halting discharges in New York Harbor.
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The Corps of Engineers also modified its approach

during the 1960's from its regulatory practices under the

Rivers and Harbors Act of 1899. The Corps acts primarily

through Section 10 which bars any obstruction to the

navigable capacity of "any of the waters of the United

States." It also makes it unlawful to excavate or fill

"or in any manner to alter or modify" any navigable water

without prior Corps approval. It has been crystal clear

since the Rio Grande Irrigation Co. case in 1899 that this

section reaches obstruction on non-navigable waters which

adversely impact navigable waters, and that Section 13

of the same Act by express statutory language reaches

pollution in non-navigable tributaries of navigable waters.

Generally, until 1968, the Corps limited its

review of Section 10 permits to consideration of impacts

on navigation. However, no such limitation is found in

the Act. Moreover, the directives of the Fish and Wild-

life Act of 1956, the Migratory Marine Game-Fish Act of

1959, and the Fish and Wildlife Coordination Act made

it perfectly clear that Congress had no such narrow view

of Corps authority. Consequently, in 1968 the Corps of

Engineers promulgated a public interest standard as a

basis for issuing permits for work in or affecting

navigable waters, which included consideration of the
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factors of

conservationo, historic values, fish
and wildlife values, flood-damage pre-
vention, land-use classifications,
navigation, recreation, water supply,
water quality, and the needs and welfare
of the people.

With the adoption of the public interest standard,

the focus of the Corps' program became all activities in

or affecting public water in which the public has an inter-

est, and of necessity, those waters do not stop at the

head of navigation or at the edge of a navigation channel.

What the Corps began to do in a limited fashion in 1968

was to recognize the full national interest in public

waters rather than the more limited interest of navigation

only. This broader interpretation led, for example,

to suits to enjoin the digging of canals above the mean

high water mark (which the Corps had traditionally used

as a self-imposed jurisdictional limit under Section 10)

which were then connected with navigable waters with

severe adverse impact on them. In United States v. Sexton

Cove Estates, Inc.#, 526 F.2d 1293 (5th Cir. 1976), the

court upheld the Corps authority to so regulate under

Section 10, relying on the many authorities starting with

the Rio Grande Irrigation Co. case, and the companion
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authorities under Section 13, the Refuse Act.

This expansion of the concerns addressed by the

Corps' permit program received additional impetus from a

series of reports from 1969 to 1974 by the House Committee

on Government Operations investigating federal agencies'

programs, or lack thereof, for protection of public waters

and wetlands. Congress then reaffirmed its desire to have

our Nation's waters and wetlands protected from destruction

by unauthorized filling when in 1972, in passing P.L. 92-500,

it expressly preserved the authority of the Corps of Engineers

under the River and Harbor Act of 1899, and gave the Corps new

responsibilities under Section 404 of that same Act to regulate

the disposal of dredged or fill material in all the ,raters of

the United States. The legislative history of P.L. 92-500

clearly indicates the Congressional desire that the term

navigable waters, as used in that act to define the waters

subject to regulation thereunder, "be given the broadest

possible constitutional interpretation umencumbered by,

agency determinations which have been made or may be made

for administrative purposes." (Conference Report No. 92-

1236, p. 144).

As can be readily seen from the review of the

judicial decisions construing the Congress' constitutional
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authority over activities affecting navigable waters,

this expressed intention of the Congress was of great

significance. And it was in keeping with this Congress-

ional history that the United States District Court for

the District of Columbia in 1975 instructed the Corps

to amend its 1974 regulations to fully reflect the "juris-

diction" intended to be exercised by P.L. 92-500.

It should not be forgotten that the "jurisdic-

tion" in question as it relates to a particular waterbody

is not that of the Corps of Engineers, EPA, or any other

agency. It is essentially the jurisdiction of the Congress

under the Commerce Clause. The Corps and EPA can only

issue permits which remove prohibitions on activities

which would otherwise violate the Congressional enactments.

Much has been made of the so-called-vast expan-

sion of Corps' jurisdiction" under Section 404 of P.L.

92-500 and that it is a broad new federal incursion into

an area reserved to the States. As can be seen from the

foregoing discussion, nothing could be further from the

truth. P.L. 92-500 was, in fact, nothing more than a

recognition of the overriding national interest in pro-

tecting our Nation's water resources from pollution and

destruction by unauthorized disposal and discharges into

such waters and has consistent statutory and Supreme
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Court precedent for each of its elements going back to

the last century.

Obviously, not all waters require the same degree

of federal protection, and recognizing the limiting factors

of manpower and funds available, both the Corps and Justice

have concentrated their efforts on protecting key resources.

After the Congressionally mandated study of estuarine zones,

at the top of any list of priority protection should be our

wetland resources. These wetlands areas are now almost

universally recognized to be, in the words of the Corps'

regulations, "productive and valuable natural resources, the

unnecessary alteration or destruction of which should be

discouraged as contrary to the public interest." The

Department of Justice, through the Land and Natural Resources

Division has, as previously noted, made protection of these

wetland areas an important part of its program to enhance

environmental quality. And because many of these wetland

areas are either above the mean high water or tide line

or severed by them, we were particularly pleased that the

Congress provided, through Section 404 of P.L. 92-500, an

additional means to protect more of those vital areas.

The threat to these areas is an acknowledged

fact. In the San Francisco Bay area, there were in 1860



113

some 313 square miles of marsh land marginal to the bay.

In 1968 only some 125 square miles remained -- a reduction

of 188 square miles or 60%. The alteration of these

resources still continues and many of the existing marsh

land areas are behind dikes originally placed to eliminate

tidal flows over areas behind the dikes. According to the

Deputy Secretary of Resources for the State of California,

that State as a whole has only 445,000 acres of wetlands

left out of an original 3-1/2 million acres. Conversion

of wetlands on the Atlantic and Gulf coasts is accelerating

rapidly as more and more of the coast line is accelerating.

Undoubtedly there are many reputable companies

and individuals who follow the permit procedures of the

Corps under Sections 10 and 404, and abide by the Corps'

determination. However, a number of the cases referred

to the Justice Department for litigation have involved

entities and individuals exhibiting as many characteristics

of greed, fraud and outright criminality as I have ever

seen in the business world. The worst have involved

land developers drawn by the smell of cheap land

that can be dredged and filled# often with canals,

then subdivided and sold with heavy sales pitches for

large front-end profits. Many of them are thinly

financed. Most attempt to complete the dredging and mak3
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sales before the Corps finds out about the project; they

then attempt to avoid restoration of the wetlands on the

ground they will go bankrupt and that innocent purchasers

would be stuck with submerged lands they can't use.

In Eastern Virginia at a development known as

Captain's Cove, a developer began a project which utilized

a "Venetian" style of development -- interior canals

are constructed by dredging to provide waterfront access

for numerous residential building sites. Typically, and

in this case, the dredging is done in wetland areas and

the material excavated from the canals is used to create

fast land by filling in and raising the level of adjacent

areas, which are then used as residential sites. In this

particular case, an area of over 1,000 acres, most of it

wetland, was platted into about 2,500 building sites

requiring numerous canals to be dredged. The development

originally intended to use septic tanks for disposal of

sewage and waste, although the permeable nature of the

soil in many wetlands would turn the whole area into an

open sewer. The development was started without notice

to the Corps or a Corps permit. The illegal activities

took place over approximately 119 days, causing severe

damage to the ecology of the Chincoteague Bay and des-
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troying a productive clam fishery on which several local

fishermen relied. The work was stopped when discovered

by federal authorities, and the developers convicted,

although not before four thousand lots were sold to

innocent purchasers. An environmental study is being

completed to determine further usage of the property, and,

needless to say, the new lot owners are screaming for

completion of their lots.

Similar cases can be cited throughout the entire

country. It has been a routine practice for many years

to convert economically cheap marsh areas into residential,

industrial, and commercial sites without regard for the

ecological values being lost by the destruction of these

resources, and without consideration of the use of upland

areas which could serve just as well for many of those

purposes.

In Florida, the coastline is literally obliter-

ated in many areas by canal-oriented housing developments

built in large part during the 1950's and 60's during the

Florida land boom. In United States v. Moretti, 526

F.2d 1306 (5th Cir. 1976), after the Corps informed

Moretti of the need for a permit, he went ahead anyway

with dredging of several canals and sold 100 lots before
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we were able to enjoin the project. He had also used the

dredge materials to fill an adjoining mangrove wetlands

for a trailer park, ignoring Corps' cease and desist

orders in the process. In the Sexton Cove Estates case,

supra, excavation was conducted and lots sold before we

halted the project. Their trick was to leave a small plug

of earth at the end of the canal and claim it was not

connected to navigable waters, knowing full well that the

tide would either wash it out or the lot owners would

knock it out one dark night. Accord, Weiszman v. District

Engineer, 526 F.2d 1302 (5th Cir. 1976).

The smell of cheap land at the expense of the

water interest of the United States has engendered other

practices such as diking wetlands areas to present the

Corps with a fatt accompli. In United States v. Bayou

Des Familles Corp. (E.D. Louisiana), a developer was

caught diking 1,500 acres of wetlands without a Corps

permit. He had intended to pump the water out and sub-

divide the land. We obtained a $25,000 civil penalty

under Section 404. In Northern Louisiana we stopped a

large agricultural company, H.D.O. Inc., from building an

18-mile levy around 19,000 acres of marsh, 6,400 acres

of which was below the mean high water mark on the Ouachita
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River, intending to pump out the area for growing soybeans.

The dike would have destroyed a productive marine area and

increased the danger of flooding in Monroe, Louisiana.

Actually, land below the mnean high water mark belongs to

the State under the Submerged Lands Act of 1953. However,

this and other cases tend to indicate that some States

are unwilling to resist what amounts to outright thievery

of their land or they collude in circumventing Corps'

jurisdiction.

Even the reputable are not above seeking a free

disposal site. Several cities have diked off wetlands to

use for garbage dumps -- litigation is now pending

involving the City of Richmond, California, for such a

practice. In the past, many thousands of acres have been

diked off for present use as salt evaporation ponds, and

eventually for use as industrial or building sites.

Although the Sexton Cove Estates case held that

Section 10 is not limited by the mean high water mark,

the precedent is by no means universal, and in the past

has proved a substantial problem in wetlands cases. In

one case in South Carolina a survey bench mark was

mysteriously moved and an erroneous survey submitted to

the Corps. Such water lines are virtually meaningless in

a unitary wetland or marsh where destruction of the portion
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above the mean high water mark or tidal line will vir-

tually destroy the remainder below the line. Section 404

has obviated such ritualistic exercises by clearly

stating Congressional intent to include adjacent and

contiguous wetlands within the waters of the United States.

Several sections of the Wright amendment to

Section 404 of P.L. 92-500 are of particular concern to

the Justice Department.

Subsection (d) (1) would adopt a different defini-

tion of "navigable waters" for purposes of Section 404 than

the definition of navigable waters -- i.e. waters of the

United States -- used for purposes of the remainder of

the Act. The new definition for Section 404 excludes

historical waters from the definition of navigable waters.

The Department of Justice opposes any definition of

navigable waters which excludes such historic waters. As

the Supreme Court recognized in the Economy Light case#

the fact that a waterbody has once been utilized as a

highway for interstate commerce, is significant evidence

that with reasonable improvements, it may again serve that

purpose, and if it is to be excluded, it is for Congress

to say so. Congress has not been bashful in this respect

as 33 U.S.C. SS 21 through 59(a) indicate. This principle
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has been extremely important in our litigation to protect

existing wetlands. We relied upon that principle to

establish that the largest and one of only a few remaining

mangrove areas in Puerto Rico was a navigable water. See

PFZ, Inc. v. Train, 393 F. Supp. 1370 (1975).

Any new definition of navigable waters excluding

historically navigable waters would probably result in

litigation reopening questions of navigability as to

waters which have been considered navigable for many years.

The slightest interruption in commercial traffic may

cause litigation or even evasion of outstanding permits.

It should be kept in mind that Corps of Engineer'

determinations of navigability are judicially reviewable

by any aggrieved person and such "navigability" is a ques-

tion of fact to be decided by the court. The few instances

cited in the House Report to justify deletion of this

historic test do not in our opinion warrant such a far

reaching amendment. In any event, it has not been shown

that any real inequities will occur from continuation of

the present definition. It can reasonably be expected

that the Corps and EPA will administer the 404 program

in a fair and unoppressive manner, as had been stated to

sb42829
Highlight



120

the Congress by Mr. Veyzey (Assistant Secretary of Army)

on several occasions.

Another aspect of the redefining of "navigable

waters" for Section 404 purposes also troubles my Depart-

ment. Section 404(a) would be amended to apply the section

to discharges of dredged or fill material into "adjacent

wetlands." However, the treatment given the term adja-

cent wetlands as being a separate category from "navigable

waters" raises the possibility that wetlands may be there-

by excluded completed from the protection of P.L. 92-500.

Section 404 does not prohibit the discharge of dredged

or fill material into navigable waters, however defined.

That function is served by Section 301 of the Act which

contains a general prohibition against discharges of

pollutants into navigable waters without a Section 402

or 404 permit. Section 404 only establishes a permit

program for discharges of pollutants which may be class-

ified as dredged or fill material. Section 404, however,

is dependent upon the prohibition in Section 301 to make

this permit program effective. If the proposed amendment

to Section 404(a) is interpreted as placing adjacent

wetlands outside the definition of "navigable waters",
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which in my opinion is a likely interpretation, then there

is no prohibition within P.L. 92-500 at all which prohibits

discharges of dredged or fill material, or indeed any

other pollutant, into such adjacent wetlands. The risk

of loss of these wetlands is too high a price to pay in

order to resolve unfounded fears over the scope of the

Section 404 program.

Perhaps the worst proposed amendment to Section

404 is Section 404(e) which would exclude from the entire

coverage of P.L. 92-500 and Sections 9, 10, and 13 of the

1899 Rivers and Harbors Act any discharge of dredged or fill

material into waters other than waters of the United States

as newly defined, and adjacent wetlands (keeping in mind

our concern over the separation of such adjacent wetlands

from the definition of navigable waters). While some

have argued that EPA could still control discharges of

pollutants into waters excepted from the coverage of

Section 404, Mr. Chairman, I must state the firm opinion

of the Department of Justice that this.conclusion is of

substantial doubt, and that this section could remove all

federal control over discharges of dredged or fill material,

whatever its physical characteristics, be they dirt, sand

and gravel, or Kepone and arsenic laden spoils or soil.
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It repeals by implication the express language of the

Refuse Act applying to discharges in the non-navigable

tributaries of navigable waters. Such an amendment is

highly objectional and could serve to undermine the

whole national effort under the Federal Water Pollution

Control Act and the 1899 Rivers and Harbors Act to pro-

tect our waters from toxic and harmful substances.

Under this provision, we could not have brought the

456 counts in an indictment under the Refuse Act against

Allied Chemical for its discharges of Kepone and other

toxics between July 1971 and October 1972 into the non-

navigable Gravelly Run flowing into the James River.

I cannot state too strongly the opposition of

the Department of Justice to this provision. Mr. Chairman,

the 1899 Act has been a principal, and, in many instances,

the sole means of protecting public waters from altera-

tion and destruction. The 1899 Act, as I have previously

shown, has been construed by the Supreme Court to extend

to activities outside public waters which substantially

affect such waters. There is not now, and never has been

in my opinion any justification for curtailing the scope

of this statute-under the pretense of protecting normal

farming operations, which are, by the way, exempt under
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the current Corps' regulations. Any provision such as

proposed 404(e) which would limit the applicability of

that statute is, in my opinion, against the public interest.

Such a provision would not only impair our efforts to

clean up our Nation's waters. and protect our wetlands,

it would in some cases go so far as to preclude litigation

in the interests of preserving navigation itself. For

example, under proposed 404(e), an earth-fill dam could

now be built across a major tributary supplying much of

the water flow to a navigable river, cutting off that

flow. Since such an activity would involve a discharge

of fill material into a "non-navigable" water under Section

404 (e), it would be exempt. This provision would largely

reverse the 1899 Supreme Court decision in United States

v. Rio Grande Irrigation Co. wherein the Court specifically

said:

If the State of New York should, even
at a place above the limits of naviga-
bility, by appropriation for any
domestic purposes, diminish the volume
of waters, which, flowing into the
Hudson, make it a navigable stream,
to such an extent as to destroy its
navigability, undoubtedly the jurisdic-
tion of the National Government would
arise and its power to restrain such
appropriation be unquestioned. -

76-161 0 - 76 -9
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This sub-rosa effort to limit the applicability

of the 1899 Act is a direct attack upon the general ability

of the United States to protect its public waters and

would send us back to the last century. The Congress, in

its wisdom has, over many years, when passing related

legislation, specifically preserved the original scope

of the 1899 Act, and did so specifically when P.L. 92-

500 was enacted in Section 511. Nothing occurred to

raise doubts as to the continuing need for and vitality

of that Act. I fervently hope and trust that the Congress

will continue its policy of preserving the authority con-

tained in the 1899 Rivers and Harbors Act.

Mr. Chairman, I congratulate this Committee for

holding hearings today to look into this matter. The

House of Representatives passed its amendments without

the opportunity for such hearings and, in my opinion, took

positions which they might not have had the issues been

fully heard in a forum such as this. As the testimony

here today reflects, the interrelationship of interests

in navigation, flood control, fish and wildlife preserva-

tion, watershed protection, pollution abatement, and

hydroelectric power crossing the jurisdictional lines

and statutory interests of many different federal agencies
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makes tampering with the basic jurisdictional statutes

a most sensitive legislative task. It is also a task

which requires, in my opinion, a full airing of relevant

public and private interests. If requested to give

priorities concerning immediate legislation, I would

suggest the following:

1. The traditional Corps of Engineers' res-

ponsibility for navigation and flood control require

preservation of the full jurisdiction of the 1899 Rivers

and Harbors Act, including that statute's jurisdiction

over activities on non-navigable waters which adversely

impact navigable waters.

2. Phase I of the current Corps' regulation

under Section 404 cover the vast majority of the key

wetlands and estuarine zones. Phase I also incorporates

the most important areas of interrelationships between

various federal agencies such as the Corps, the Federal

Power Commission, TVA, Department of Interior, and the

Environmental Protecti6n Agency. Attempts at State

delegation within this area would pose substantial risks

of major and unintended interference with the primary

responsibilities of these agencies in carrying out major

Congressional programs. Phase I jurisdiction is also
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that area where extensive past history reflects that

States are least able to protect our major water resources,

many of which, especially fisheries, are becoming a major

element of foreign affairs as the Law of the Sea Confor-

ence and related international incidents concerning

coastal fisheries clearly reflects. It would therefore

be most inappropriate in my opinion to interfere with

the current federal 404 program within Phase I jurisdic-

tion.

3. Phase II and III jurisdiction under the

current Corps' regulations pursuant to Section 404 pose,

in my opinion, fewer problems. The diverse interests of

many federal agencies are less acute. Except for Corps'

interests under the 1899 Act, our primary national inter-

ests in Phase II and Phase III concern water quality and

fish and wildlife preservation. These are interests

which are more easily made the subject of delegation to

the States. However, once again, based on past experience

with the States in the water pollution area, I would

suggest that the delegation be made under strict standards

similar to delegation provisions of the 1972 amendments

to the FWPCA.

Mr. Chairman, I do not envy your task in

attempting to handle this matter at this time. I hope

that my comments have been helpful and I am prepared

to respond to such matters as the Committee may wish

to pursue.
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Senator RANDOLPH. We will have your statement, and the comments
you have made during the testimony have been helpful.

We will hope that tonight's session running for approximately 234
hours explore some of the subject matter and has opened up state-
ments and counterstatements that have been clarifying. We will
continue tomorrow evening at 7.

Senator Domenici?
Senator DoMENICJ. Mr. Chairman, before we adjourn, might I just

make one closing observation?
Senator RANDOLPH Yes, Senator.
Senator DOMENICI. I think the last remark by the Secretary about

the difference in delegable authority under 402 and 404 is a very
important issue. I thiik the bind we find ourselves in is that under
404, there is no delegability. So if we have Quentin's farmer or your
farmers or my bridge man, if it is subject to the jurisdiction of 404,
we can't help but find ourselves in a dilemma, that it can't be delegated
under any circumstances because we intended a different scope
under 404.

We didn't want States involved in the dredge and fill process,
which was obviously a major interstate proposition.

On the other hand, we are to a point where 402 is not being imple-
mented to its full extent because of the court opinion which placed
most of the burden on 404.

We have to clearly elucidate what it is that we want to delegate and
clearly indicate that it is delegable. That will be one of the issues that
will clarify this business of do they retain authority because they
create exceptions.

Many of the areas we are concerned with-and I am not talking
about wetlands, understandably. It is a completely different issue.

Senator RANDOLPH. That is dry land.
Senator DOMENICL. I do think that we have come down to that

situation where the court interpretation-and I do think the good
Senator from Maine, when he is talking about their implementing
in a certain way, does intend to give them the benefit of being man-
dated by a court.

Senator MUSKIE. I understand that. But my friends in the southern
part of the country often remind me the courts can be wrong.

Senator DOMENICL I think that we have had an excellent tearing.
Senator RANDOLPH. Thank you, Pete.
Adjourned.
(Whereupon, at 9:30 p.m., the committee was recessed, to reconvene

at 7 p.m. on Wednesday, July 28, 1976.]
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SECTION 404 OF THE FEDERAL WATER POLLUTION
CONTROL ACT AMENDMENTS OF 1972

WEDNESDAY, JULY 28, 1978

U.S. SE"NTE,
COMMITTEE ON PUBLIC WORKS,

Washington, D.C.
The committee met at 7:30 p.m., pursuant to recess, in room 4200,

Dirksen Senate Office Building, Hon. Jennings Randolph (chairman
of the committee) presiding.

Present: Senators Randolph, Gravel, Bentsen, Burdick, Morgan,
Hart, Baker, Buckley, and Domenici.

Senator RANDOLPH. We appreciate your presence and your patience.
Jack Odgaard, will you give the final portion of the statement of

Senator Curtis.

STATEMENT OF HON. CARL CURTIS, U.S. SENATOR FROM THE STATE
OF NEBRASKA, PRESENTED BY JACK ODGAARD

Mr. ODGAARD. Thank you, Mr. Chairman. My name is Jack
Odgaard. I am appearing here for Senator Curtis to present his brief
oral remarks and submit a written statement for the record. Senator
Curtis' remarks follow:

"The committee is to be commended for its responsiveness to the
outcries of the States on the matter of Federal regulation of all of our
waterways."Mr. Chairman, I won't argue the merits or liabilities of regulating
dredging and filling operations as they affect navigation or critical
coastal and marsh areas for ecological reasons. We have all heard
those arguments, and understand that situation. I will state simply
that those issues have little contention.

"On the other hand, there is no basis and can be no justification for
establishment of Federal regulations-over nonnavigable waters, over
exclusive intrastate streams, and over farm ponds and private and
public isolated bodies of water.

"I suggest to the committee that the problems with implementation
of the section 404 regulations by the Army Corps of Engineers stem
from the fact that the administration of this program on other than
navigation waters and those of primary environmental importance is
seen by the States as nothing more than additional Federal infringe-
ment on the rights of the States and citizens.

"Clearly, Mr. Chairman, the Congress did not intend that the Fed-
eral Government should encroach on the rights of the States in the

(129)
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Federal Water Pollution Control Act Amendments of 1972, by impo-
sition of a massive, all-encompassing Federal regulatory program over
all waters.

"However, as is the case with laws we enact on occasion, some of
the language was so ambiguous in the 1972 law that the Federal courts
have rendered an interpretation of the intent of Congress that there
should be Federal control over all waters of the Nation.

"We have only one recourse, and that is to amend the law to clarify
the intent of Congress. I have joined with Senator Tower and several
others on a bill, S. 1878, that would amend the 1972 act by properly
defining the control of the Federal Government, and urge that the
committee act as swiftly as possible to hold hearings and report this
or a similar measure to the Senate floor.

"My written statement is submitted for the record and I thank the
chairman."

[LSnator Curtis' statements follow:]
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Statemeat by Sen. Carl,Curtis before, the Conuitteeon Public Works
July 2S 1976

On Federal'Controls Ovez'Waters of the Nation, under.
Sect. 194 of the Tederal Water Pollution Control Act-
Amendments of 1972. "

Thank you , Mr. Chairman, for the opportunity to appear before'-

your committee today. Knowing of the heaVy schedule the . embers

of the committee have, And-In the" interest of time, I.will.keep

my remarks biief, and'submit a written statement for"t6e record for

thorough exaipination "And consideration' by the committee.

I trust most members of the coAIttee already know where I stand

on the subject of theasdhearings. Th6 committee is to be~comnended

for-its resjlohsiveness to the outcries of the states on the matter

of federall regulation of all of our waterways. --. '

As the ha4 man, Mt. Ry.ndolph, wrott m6 on julylin rpspons.e. to

a letter on this subject, these hearinij were called, to look Into

the problems and implications in implementation of the Sect. 404

regulations of'the Fed Val Water Pollution Control Act Amendments

of 1972. Mr. Chairman, I won't argue the merits or ;Jabilities

of regulating dredging and filling operations as they affect

navigation or critical coastal and marsh areas for ecological

reasons. We have all heard those arguments, and understand that

sitetion. I will state simply that those issues have little con-

tention.

On the other hand, there is no basis and can be no justification

for establishment of federal regulations - over non-navigable

waters, over exclusive intrastate streams, and over farm ponds
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and private and public isolated bodies of water.

I suggest to the committee that the problems with implementation

of the Sect. 404 regulations by the Army Corps of Engineers stem

from the fact that the administration of this program o. other

than navigation waters and those of primary environmental im-

portance is seen by the states as nothing more than additional

federal infringement on the rights of the states and citizens.

Clearly, Mr. Chairman, the Congress did not intend that the federal

government should encroach on the rights of the states in the Federal

Water Pollution Control Act Amendments of 1972, by imposition of a

massive, all-encompassing .federal regulatory program over all waters.

However, as is the case with laws we enact on occasion, some of

the language was so ambiguous in the 1972 law, that the federal

courts have rendered an interpretation of the intent of Congress

that there should be federal control over all waters of the nation.

In view of this it is obvious that we have only one recourse,

and that is to amend the law to clarify the intent of Congress. I

have joined with Senator Tower and several others on a bill, S.1870,

that would amend the 1972 Act by properly defining the control of

the federal government, and urge that the committee act as swiftly

as possible to hold hearings and report this or a similar measure

to the Senate floor.

Mr. Chairman, at a time when the public is more aroused and angered

about federal government interference and restriction than ever be-

fore, I think it is necessary that the Congress act in response to

individual outrages as quickly as possible. The matter of federal

control over all waters is surely ona of those issues involving

,outrage, and I urge the committee to act on this matter as a matter

of utmost priority.

T h~ank you.
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8UpPlueutl Stateme t: to remarks by &n. Carl Curtis before the Comittee an
Public Works, July 28, 1i96

On Federal Controls Over Waters of the Nation, under Sect. h O
of the Federal Water Pollution Control Act Amendments of 19T2

W. Chairman, as you and the members of this committee are ware, by the fact

of your scheduling of these hearings, the Congress has been barraged vith complaints

about Federal overregulation, red tape and harassment since imposition of regulations

under Section 40h of the Federal Water Pollution Control Act Amendments of 19T2. It

is four years since the enactment of that lay, yet only in the pat year has most of

the Congress become avare of the major controversy created by the Act.

It has taken a long time for this matter to come to the attention of Congress

because of the lengthy controversies both in the Administration and the courts as the

Executive Branch moved to implement the sweeping provisions of the Act. Nov, during

the past year, as a result of settlement of the controversy at the Executive and

Judiciary levels, the matter has come home to roost in the Legislative Branch, from

vhich it originated. . ..

:t is ri&ht that the controversy is back within the Congress, since it is be-

cause of Congress that it came about--by Congress' failure to clearly and succinctly

spell out its intentions in the 1972 Act. Specifically, the problem centers around

an issue of how much Federal control and regulation there should be over waters of

the United States. The implementation of the Act has led to Federal encroachment

on the rights of the states. It is nov back in the Congress because it has not been

resolved by the Executive or Judiciary Branches to the satisfaction of the citizens

and the states.

I have no doubt that both the Rxecutive and Judiciary functioned properly in

their various actions and decisions on the matter; but the problem that still exists

is that those actions and decisions reflect something I don't think the Legislative

Branch had intended to be, and with Vhich the States are at odds--Federal control

and regulation over all of the raters of the United States.
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I don't think it was the intent of the Congress arbitrarily to establish Federal

controls over all waters of the nation in the 1972 Act. We already have Federal water

pollution control standards and a program that for several years has been moat effe-

tive in helping to clean up our water* by treatment of vaste waters and commercial

by-products that flow into our streams and lakes. Why then the current controversy?

Why then the need for further Federal controls over our waters?

The ansvers are clear to me--there is no need for further Federal controls, and

the controversy has come about because the states share this viev and the feeling that

the 1972 Act was just another Federal bureaucratic effort to infringe on the rights

of the people and create nothing but further government regulation, red tape and

interference

Mr. Chairman, I would like to point out that the" controversy over the 1972 Act

doesn't even deal with the issue of biological pollution which has been our major

concern in cleaning up the waters of the nation. Rather, it is concerned vith dredg-

Ing and filling of and along streams, rivers, lakes and the coastal shores.

This provision was added to the Federal Water Pollution Control Act because of

concern for unscrupulous development that has led to the destruction and loss of

some highly desirable and important ecological areas, particularly along our ocean

coastlines and the marshes and backwaters of the United States. But, it is not a

matter of biological pollution and cleaning up the waters of the nation.

rn our seal to protect the waters of the nation from pollution, and to protect

critical ecological water areas, we have overstepped our bounds, in my opinion, and

simply extended the tentacles of Federal control to areas that in no way are concerned

with pollution but that further encroach on the rights of the states and the individual

citizens.

Surely the very controversy over implementation of the 1912 Act within the

Executive Branch and in the courts should be proof enough that Congress has not con-

cisely and clearly established its intent in this regard. Witness, for instance,

the differing opinions among the Arm Corps of Engineers, the Environmental Protection
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Agency and the Justice Department that occurred in 197 following publication by the

Corps of Engineers on April 3, 19T, in the Federal Register, of regulations pertaining

to the 1972 Act. I have copies of correspondence between the Corps, EPA and Justice

Department officials dated in June and August, 19Th, in vhich considerable differences

about the intent of Congress and interpretation of Federal authority are argued.

The courts have been wrestling with the problem themselves since enactment of

the 1972 amendments. On March 15, 197T, the U.S. District Court for the Middle District

of Florida, in U.8. vs. Holland, ruled that wetlands above the mean high water line

are subject to Federal jurisdiction under Sect. h0 of the Federal Water Pollution

Control Act as amended. In August of that same year, as a result of the Corps of

Engineers regulations, the Natural Resources Defense Council and National Wildlife

Federation filed suit to require the Corps of Engineers to cover broader jurisdiction

over waters.

Arguments continued on the extent of Federal control and regulation among the

various Federal agencies, and the matter wasn't resolved at the Executive level until

March 27, 1975. Then, U.S. District Judge for the District of Columbia, Aubrey R.

Robinson, Jr., ruled in the 19T suit of the Natural Resources Defense Council and

the National Wildlife Federation, that the Corps of Engineers must expand its juris-

diction over the nation's waterways, and that the Corps is responsible for waterways

along non-navigable streams as well as the navigable waters and coastlines.

The idea of Federal control vested in the ArzW Corps of Engineers under its re-

sponsibility for maintaining the nation's navigable rivers and harbors stems from the

1899 Rivers and Rarbors Act. In a letter of January IT, 1975, MAJ. C n. J. V. Morris,

Director of Civil Works, advised me that until the 1972 Act, the Ara7 Corps of

Engineers' regulatory permit program had been based entirely on the requirements of

the 1899 Rivers and Harbors Act. General Morris said the Corps limited its exercise

of regulatory authority, as specifically defined in that 1899 Act, to those activities

performed in or affecting waters which were presently used to transport interstate

commrce.
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Thus the problem in Interpreting the intent of Congress stems from the 1912 Act.

Judge Robinson, in his March 27 ruling, said "Congress by defining the term 'navigable

waters' in Section 502 (7) of the Federal Water Pollution Control Act Amendments of

19T2.. .t mean.'the vater of the United States, including the territorial seas,'

asserted Federal Jurisdiction over the nation's waters to the maximim extent permissible

under the Comerce Clause of the Constitution. Accordingly, as used in the Water Act,

the term is not limited to the traditional tests of navigability."

I think it should be pointed out that Judge Robinson, in arriving at his decision

i the case, made it clear that the decision was based on literal interpretation of

the language and wording of the 1972 Act. He intimated that an appeal from his decision

to the higher court could help focus on the issue that the intent of Congress could

not clearly be determined from the Act, and that a decision had to be made in the

literal sense of the Act. That implied that he felt it wise for Congress to specify

its intent clearly and concisely.

Mr. Chairman, although the controversy has come to' the attention of -most Members

of Congress only in the past year, we in Nebraska have known about it for nearly two

years. it cam to m attention in October, 19Tk, when the Corps of Engineers announced

that it was going to undertake a study of the Platte River in Nebraska to determine.

whether or not it should be declared navigable.

I don't mind telling the members of this committee that the Platte River in

Nebraska historically has been described as'"a mile wide and an inch deep," and that

during much of the year it would be impossible to float a toothpick down the river,

let alone commercial barges. By no stretch of the Imagination could the Platte

River be considered navigable.

But that is not to say that we in Nebraska do not regard the Platte River as

important. It is not a deep-gorging, crystal blue, vhite-rapids river of the nature

of the Colorado that cuts through the Grand Canyon. It is a meandering, calm, slov-

moving stream that ha many important uses to us in Nebraske. Among these ueses are
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Irrigation of farmlands, diversion for hydro-electric ud steam electric generation,,

imoundaent for fishing, vaterfovl hunting, and rame hunting and trapping.

In any event, on learning of the plans of the Federal government to study the

Platte River for navigability, ost Nebraskans probably thought that all of the

Federal bureaucracy had taken leave of their senses. Vas there some new peat scheme

to bring Gulf Coast shipping up the Platte River from Ousaa on the Missouri to 01.

on the Platte? Wo uld it mean new industry for Nebraska, vhere barge traffic would

dock at Fremont, Columbus, Grand Island, Lexington, Kearney and North Platte? Vould

it be a new source of direct transportation of Nebraska crops to market that would

relieve the shortage of rail facilities for grain transportation?

I admit that on the surface some of those possibilities may have loomed attraec-

tively in the minds of Nebraskans. But, because they are sound, logical people,

Nebraskans would stop to think about vhat the cost Imlementing such an mnlikely"

venture vould be. Let's see--a nine-foot deep channel, probably 200 yards wide at the

minimum, would cost $20 or $30 million per mile. At 300 miles that would be $6 or $8

or $10 billion. Reasonable? Likely? Not so, unless, as perhaps ye have been sus-

pecting all along, the Federal government has gone insane.

Happily, Mr. Chairman, I can report that it was not the intent of the Federal

government to dredge the Platte River to make it navigable. Ou investigation of the

announcement by the Corps of Engineers, we found that'it was nothing more than an

agency carrying out a program under regulations it was forced to impose because of

language in a law passed by the Congress.

Not so happily, on further Investigation we found that the designation of the

Platte River as navigable would mean that the Federal government would have complete

control over the river. That means farmers vould have to go throueh a lengthy, time-

consuming, red tape, paperwork application process in order to put a p along the

river to irrigate their land; and that the many comiities along the river would have

to receive approval of the Federal government to install well fields to provide do-

mestic water supplies; and that our public electric utilities would be subject to
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Federal control over facilities for use of the river to generate electricity for the

state; and that compunities would not be able to erect levees to protect themselves

from flooding unless the Federal government said they could do so.

Well, Mr. Chairman, several Nebraska officials and I vent to york to notify other

states of the problem we were having, certain that they, too, would one day have such

problem in their states. We appealed to the Corps of Engineers, and directed its

attention to various dictionaries of the English language which explained the meaning

of the word navigable as being "deep enough and wide enough to afford passage to ships."

Yet we were constantly confounded by a refusal to accept this definition, where the

Corps referred us to lava of the United States that spell out quite another meaning.

I haven't meant to belabor the problem with the definition of navigability, but

it became clear to us that the language problem vas really centered in the wording

of our lays.

Just when we thought we were getting somewhere with the Corps of Engineers, we

found that the March 21. 1975 District Court decision effectively brought to an end

our controversy over the term navigability. The court decision was based on the 1912

Act--language in that act--that took no cognizance of whether or not a strefm was

navigable, but that simply said the Federal government shall have control and authority

over all waters of the nation. I'm sure you can imagine our perplexity at that time.

Again, ve found the language of the law was the culprit. At that time. a in the

past, questions arose:

H Row is it that the Corps of Engineers, which is charged with responsibility over

waters of the r'tion only affecting navigation and harbors, was deemed to have author-

ity over all waters? What are waters of the United States? Are they the individual

brooks, creeks and streams that lie solely within a state? Are they the large and

small lakes, and the farm ponds, natural or man-made, that lie solely within a state?

Or are they those major streams that flow between many states, and that carry inter-

state commerce? Are they the major lakes that are bordered by several states and

that are used for commerce?
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Mr. Chairman, these are the questions that vere of concern and that vere answered

b7 the people In the ensuing controversy involving the Corps of Engineers activities

and decisions by the Federal Courts.

The States--the citisens--have told us they think the waters of the United States

should be only the coatlines and streams actually used for navigation, and that the

other waters should be waters of the states dnd counties and communities in which they

are exclusively located. As a matter of fact, with the exception of the scattered,

loosely connected organisation of environmental and other special interest groups, I

knov of no public support for Federal control and authority ipso facto over all waters

located within the boundaries of the nation.

The Governor of Nebraska, State Legislature, and Nebraska Game and Parks Com.ission

have stated their opposition to Federal control of all the waters located in Nebraska.

On May 7, 1975, the member states of the Missouri River 3ain Commission--Colorado,

rove, Kansas, Minnesota, Missouri, Montana, Nebraska, Worth Dakota, South Dekota and

yos ng- -adopted a resolution opposing aay Federal controls over waters for other than

navigable purposes.

In June, 1975, the governors of the States of the Old Vest Regional Comalssion--

Montana, Nebraska, North Dakota, South Dakota and Vyomng--stated their opposition to

all-encompassing Federal controls over water; and in that sm month, the National

Governors' Conference passed a policy position in opposition to Federal intrusion on

States' rights on non-navigable stream.

In September, 1975, the Five State Legislative Conference, consisting of 121

senators from the States of Nebraska, Montana, South Dakota, North Dakota and Vyoming,

passed a resolution calling for Federal legislation to redefine navigability as apply-

ing only to waters having present actual capability for transporting commerce.

Mr. Chairn, it should be clear by nov that there is no public sentiment for

Federal control over waters as is apparently established in the 1912 Vater Pollution

Control Act amendments. Lest o remarks be disregarded as emotionally charged or

76-161 0 - 76 - 10
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without fact or foundatio&, I vould remind members of the Comittes of the effects

of the regulations being implemented b7 the Corps of bginers.

As a result of the Xxecutive Branch and court controversies and decisions, the

Corps of tgineers last year developed final regulations to be Implemented to three

phses. The first phase vent into effect In July, 19T5, and covered the coastal waters

of the U.S. and all navigable streams. The second phase, vhich ha been deferred for

60 days from July-l, 1976. pending outcome of efforts In Congress to amend the law,

would have brought principal tributaries of navigable stream and all bodies of water

with five or more surface acres under the Federal regulations. The third phase, now

scheduled to take effect in July, 19T7. viii bring ALL OH1l WAT8 uder Federal

control.

Mr. Chairman, prior to the 1912 amendments to the Water Pollution Control Act,

the only permit program carried out by the Ars Corps of Engineers was the Section 10

program under the Rivers and arbors Act of 1899, vhich regulated structures only,

in navit.able stream and tributaries affecting the courses of streams. In fiscal

year 1972, the Corps of Engineers received a total of 9,600 permit applications

nationwide.

But, since implementation of the 1972 amendments, the Corps also has taken on

Sections 103 and hOh permit programs, under the Marine Protection and Sanctuaries Act

and the Federal Water Pollution Control Act Amendments, respectively. As a result,

the Corps estimates that through fiscal 1976, it will have had a total of 19,813 permit

applicatios--more than double the number of the last fiscal year before the new lays.

I would like to point out that these permits under the 19T2 Amendments have been

implemented for only one year under the first phase of the three-step implementation

program. This has Involved the coastal waters and navigable streams only. Imagine

bow may more thousands of miles of tributaries and non-navigable waters and lakes

there must be in the United States that will be added under regulations of phases

two ad three. I think it is reasonable to assume the permit program of the Corps

of fgloeers may triple or quadruple in one or two yenrs.
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I bring these figures out here to emphasise another point about Federal regula-

tions and controls. Besides our utmost concern over needless Federal encroachment on

the rights of the states and of the citizens, ve mast be aware that such all-encompaso-

tag Federal restrictions prove costly, cumbersome, and time-consuming, and do nothing

but help to drain tax dollars and create further resentment among Americans for their

government.

Nov many government employee* viii have to be added to the Federal p"yroll to

handle the tremendous amount of paperwork vith these permitet Now much more cost viii

there be in the materials and supplies used in this program Surely no one knove

exactly, and ve can only guess that this viii be another costly Federal program to

administer.

The comitteemay be interested to know that in the first six months of this

year I received notices of permits pending from the Omaha District office of the Corps

of Jbgineers on %k applications. I stress that these were only notices of pending

permits, and only from one district office of the Corps for a half year. The total

number of pages in those notices came to 211. Imagine the fantastic amount of paper

used for the forms, notices, and mailings by the Corps of Rngineers in this program.

It vould be interesting to see a study done to determine hoy much of oux resources of.

timber mst be used to produce the paper that viii be used Just for this one Federal

Mr. Chairman, I believe I have made oW petition clear. There is no basis for the

Federal government to asset total control and regulation over all voters of the

United States. The people do not want such controls. The States have their rights

infringed upon. It was not the intent of the Congress that the 1972 smendments to

the Federal Water Pollution Control Act should establish such controls. Those pro-

visions are only leading to further disenchantment with the Federal government and

the Congress. and viii only add further to our drain on natural resources and expendi-

turs of tax dollars.
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It Is tim the Congress vakes up to the vill of the people, and acts responsibly

io the interest of the nation. In the matter of Federal controls over our vaterm, I

think ve should move sviftly to amend the 1912 Act clearly to establish Federal con-

trols only over those ratere of the U.8. that are navigable and coastal.

I commend the bill on which I an a cosponsor. 8.188 to the attention of the

Public Works Comaittee, and urge svift action by the comitte. to report it to the

floor of the Senate so that this travesty of lay can be corrected in this 9lth Congress.

#II II II I I!1I
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Senator RANDOLPH. Thank you very much, Jack. Before leaving, is
there comment from any of the members of the committee? Thank
you very much.

Mr. 0 DOAARD. Thank you very much.
Senator HART. If it is in order, Mr. Chairman, I would like to submit

for the record a statement prepared by Congressman Paul McCloskey,
of California, who was unable to be here.

Senator RANDOLPH. Yes, Gary. Did you want to read the statement?
Senator HART. No; I do not. I wil Ionly submit it for the record.

The only comment I make is I like it. He comes up in favor of a
proposal which I have submitted.

Senator RANDOLPH. That is understandable.
Senator HART. I thank the chairman.
(Congressman McCloskey's statement follows:]
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STATEMENT OF PAUL N. McCLOSKSY, JR.
BEFORE

THE SENATE PUBLIC WORKS COMMITTEE
ON SECTION 404 REGULATIONS

July 28, 1976

Hr. Chairman:

When the Nouse passed the Federal Water Pollution Control Act Amendments

of 1976 a few weeks ago, the so-called "Wright Amendment" was offered at the

last minute and passed with virtually no substantive debate. The Wright

Amendment made a major change in Corps of Engineers' fill permit jurisdiction,

removinR jurisdiction from areas which were once covered by navigable waters

or wetlands, but are no longer.

The necessity for sone amendment to the 1972 Act was nade necessary by

the U.S. District Court's decision in Natural Resources Defense Council v.

Cqala..a, 392 F. Supp. 685 (1975), which in effect required the Corps to

control fill in all waters of the United States, including small upland

streams.

Clearly, Congress did not intend this result under the 1972 Act, and all

of us would agree that ordinary uipland farm ponds and timbering operations

shouldn't require a Corps fill permit.

Or the other hand, the Wright Amendment answers this problem with a meat-axe

bpprcach, and removes all e-stuary and tideland marsh areas from protection,

if they have been diked off and are no longer navigable or adjacent to

navigable waters.

In the San Francisco fay Area alone, for example, there are 63 square
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miles of salt ponds behind dikes and 125 square miles of marshland, a

major portion of which is also behind dikes. The Corps' permit system

:ias effectively protected these areas so far, but the Wright Amendment

would terminate this protection since it limits jurisdiction to waters

which are presently navigable.

The key language (note the word "presently") of the Wright Amendment

is as follows:

"(d)(1) The term 'navigable waters' as used in this section
shall mean all waters which are presentyp used, or are susceptible

to use in their natural condition or by reasonable improvement
as a means to transport interstate or foreign commerce shoreward
to their ordinary high water mark, including all waters which are
subject to the ebb and flow of the tide shoreward to their mean
high water mark (mean higher high water mark on tLe west coast)"

(Emphasis added)

I have prepared a simple amendment to the Wright Amendment which I hope

you will consider. The amendment divides the above definition of navigable

waters into two parts, using the presently navigable requirement for upl4nd

waters (above mean high tide), but using the historically7:-Kavjable test for

tidal areas below mean high tide. Thus the long history of judicial

Interpretation of Corps jurisdiction over tidal waters will not be affected.

The Wright Amendment, as amended, would then read as follows:

"(d)(1) The term 'navigable ,aters' as used in this section
shall mean:

(A) in the case of waters which h are subject to the ebb and
flow of the tide, or i:ere at any time subject to inundation by
mean high tide (mean higher high tide on the west coast), those
waters shoreward to their mean high water mark (mean higher high
water mark on the west castt, which are presently, or have been
Inthe past, or may be in the future, susceptible for use for
purposes of Interstate or foreign cor-,erce; and
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(B) in the case of all waters not subject to the ebb and
flow of the tide, or were not at any time subject to inundation
by the mean high tide (mean higher high tide on the west coast),
those waters shoreward to their ordinary high water mark which
are presently used, or are susceptible to use in their natural
condition or by reasonable improvement as a means to transport
interstate or foreign commerce." (Emphasis added)

I know this Is a complex problem and I am grateful for the efforts

of your Committee to consider Section 404 carefully in these hearings.

I feel the Senate has a special obligation to act cautiously on this

matter, as the House held no hearings on the Wright Amendment prior to

its consideration on the Floor, and even then debate was limited to 20

minutes, with each Member limited to no more than one minute of argument.

Frankly, I would prefer to see the Congress arend Section 404 by

passing Senator Hart's bill, S. 3663. This bill is virtually identical

to the Cleveland-Harsha Amendment which was offered on the floor during

the debate on H.R. 9560, but by a parliamentary maneuver was replaced at

the last minute by the Wright Amendment. I am still convinced that the

Cleveland-Harsha Amendment would have received substantial support in the

House, quite possibly the necessary majority, had not Mr. Wright bcen

successful in limiting debate in such a manner that few Members were aware

of the real impact of the Wright Amendment.

Thank you for this courtesy.
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Senator RANDOLPH. Our colleague, Senator Bartlett, has joined us.
We are ready for you to present your testimony.

STATEMENT OF HON. DEWEY F. BARTLETT, U.S. SENATOR FROM
THE STATE OF OKLAHOMA

Senator BARTLETT. Mr. Chairman, thank you, very much.
I would ask that my statement be included in the record.Ske p. 148.1

r. hairman, I would like to point out that an analysis by several
farm organizations shows that the following steps would be necessary
to meet the requirements that are being established under section 404.
I am not going to describe them, but just give the steps:

Permit application, public notice, comments and hearing, section
401 certification, coastal zoning management certification in some
cases, environmental impact statement, Corps decisionmaking, EPA
review.

This would not be required in all instances, but would in many.
These requirements are in addition to applicable State and local
requirements, which include compliance with State environmental
policy acts, State forest acts, and St ate and local land use laws. Also,
there are other Federal requirements from the specific agencies.

This type of delay can be ill afforded by the agricultural community
or any other type of business. A decision is made on the basis of a
number of targible and intangible considerations, but particularly
depends on immediate need, anticipated need, availability of capital,
and present costs. Lengthy delays can do nothing but detrimentally
affect the business planning that has become increasingly imperative
in complex agribusiness.

The U.S. Department of Agriculture has estimated that 60,000
additional permits per year would be required if the normal conser-
vation practices now being carried on by USDA and farmers are
continued. Each of these conservation practices would be delayed,
thus perpetuating the environmental problem that the practice is
seeking to solve.

First: If the court decision to expand the jurisdiction of the Corps
to all bodies of water, both public and private, in excess of 5 acres
is an accurate reflection of legislative intent, then it should stand.

However, if the Congress should decide that it was not their inten-
tion to extend such jurisdiction, then it should immediately act to
correct this error, by adopting legislation such as I have introduced.

Second: If Congress is serious about eliminating unnecessary paper-
work, redtape, and bureaucratic interference, this is the specific place
to begin.

The problem is apparent, and these hearings stand to draw attention
to the need for remedial legislation. This legislation is already in the
hands of the committee, and I would again like to congratulate
Senator Randolph for this effort to move the Senate toward anguage
that will specifically express the original congressional intent.

I urge the members of the Public Works Committee to consider the
presentations made at these oversight hearings and forward a bill such
as the one I introduced which will reflect, I believe, the intention
of the Congress.

Mr. Chairman and members of the committee, I thank you, very
much.

[Senator Bartlett's prepared statement follows:]
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STATEMENT BY SENATOR DEWEY Fs BARTLETT
PUBLIC WORKS COMMITTEE OVERSIGHT HEARINGS
SECTION 404O WATER POLLUTION CONTROL ACT

MR. CHAIRMAN:

THE PUBLIC WORKS COMMITTEE, AND YOU PARTICULARLY*

ARE TO BE CONGRATULATED FOR MOVING' FORWARD WITH THESE

OVERSIGHT HEARINGS ON THE EFFECTS OF SECTION 404 OF THE

WATER POLLUTION CONTROL ACT, AND MORE PARTICULARLY THE

EFFECT OF THE ACT'S EXPANDED APPLICATION UNDER FEDERAL

COURT DECISION.

THE HOUSE HAS ACTED ON THIS MATTER# AND IT IS NOW

THE SENATE'S RESPONSIBILITY TO EXPEDITE THE CONSIDERATION

OF THE SEVERAL BILLS NOW IN THE PUBLIC WORKS COMMITTEE

WHICH SEEK TO CLARIFY THE POSITION OF CONGRESS ON WHAT

WATERS ARE TO BE FEDERALLY CONTROLLED UNDER THE WATER

POLLUTION CONTROL ACT.

MY OWN BILL, S. 3224, PROVIDES SPECIFIC EXEMPTIONS
FROM FEDERAL CONTROL FOR BODIES OF WATER OWNED AND CONTROLLED

BY EITHER STATE AND LOCAL GOVERNMENTS OR PRIVATE CITIZENS,
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THESE OVERSIGHT HEARINGS SHOULD CLARIFY THE PROBLEMS

THAT HAVE BEEN CREATED, AND I HOPE THAT THE HEARINGS WILL

FOCUS THE SENATE'S ATTENTION ON THE NEED TO ADOPT LEGISLATION

BEFORE THE END OF THIS SESSION. IT IS IMPERATIVE THAT

CONGRESS CLEARLY EXPRESS ITS INTENT SO THAT THE CORPS AND

OTHER FEDERAL AGENCIES WILL HAVE CLEAR AND SPECIFIC GUIDELINES

WITHIN WHICH TO OPERATE. ALSO, IT IS NECESSARY THAT CONGRESS

DEFINE THE PARAMETERS OF THE WATER POLLUTION CONTROL ACT FOR

FEDERAL COURTS, THEREBY PRECLUDING ANY OPPORTUNITY FOR THE

COURT TO MISINTERPRET THE INTENTION OF CONGRESS.

MY CONCERN IS THE IMPLICATION OF THIS SECTION IF THE

COURT'S INTERPRETATION IS ALLOWED TO STAND. THE DECISION

PROVIDES THAT THE CORPS SHOULD REGULATE ALL BODIES OF

WATER* EVEN IF THERE IS NO EVIDENCE THAT THE PARTICULAR

BODY WOULD EVER BE NAVIGABLE.

NOT ONLY IS THIS A STAGGERING EXPANSION OF FEDERAL

AUTHORITY, NOT TO MENTION THE STAFFING THAT WOULD BE

REQUIRED, BUT IT IS ANOTHER MAJOR EXTENSION OF FEDERAL

INTERFERENCE INTO PRIVATE LIVES* PRIVATE BUSINESS* AND

LOCAL CONTROL.
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THE CORPS HAS PUBLISHED ITS "INTERIM FINAL' REGULATIONS

REQUIRING A "GENERAL PERMIT" THIS SEEMS TO LEAD TO THE

ACCEPTANCE OF THE PREMISE THAT ALL AGRICULTURAL ACTIVITIES

ARE "POINT SOURCES OF POLLUTION. UNDER P. L. 92-500, THE

WATER POLLUTION CONTROL ACT, CONGRESS CLEARLY STATED THAT

ONLY CERTAIN ACTIVITIES WOULD BE CONSIDERED "POINT SOURCES M

REQUIRING TREATMENT. THE COST OF THIS PERMIT IS $100, BUT

THIS EXPENSE IS MISLEADING BECAUSE IT DOES NOT REFLECT THE

COST TO THE FARMER IN TIME, EFFORT# AND DELAY TO SECURE THE

PERMIT.

AN ANALYSIS BY SEVERAL FARM ORGANIZATIONS SHOWS THAT

THE FOLLOWING STEPS WOULD BE NECESSARY TO MEET THE REQUIREMENTS

BEING ESTABLISHED UNDER SECTION 104:

1. PERMIT APPLICATION -- THE APPLICATION WILL INCLUDE

A COMPLETE DESCRIPTION OF PROPOSED ACTIVITIES) LOCATION;

PURPOSE) USE) SCHEDULES; NAMES AND ADDRESSES OF ADJOINING

PROPERTY OWNERS; ALL OTHER FEDERAL* STATE AND LOCAL

AGENCY APPROVALS REQUIRED) THE TYPE. SOURCE* COMPOSITION,

QUALITY AND TRANSPORTATION METHOD OF MATERIALS INVOLVED;

AND OTHER INFORMATION REQUESTED BY THE DISTRICT ENGINEER.
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2. PUBLIC NOTICE, COMMENTS AND HEARING -- NOTICE MUST

BE GIVEN BY THE DISTRICT ENGINEER OF THE APPLICATION

ALLOWING OPPORTUNITIES FOR AND CONSIDERATION OF PUBLIC

COMMENTS TO INCLUDE PUBLIC HEARINGS.

3, SECTION 401 CERTIFICATION -- THE APPLICANT MUST

OBTAIN CERTIFICATION FROM THE STATE.WHEN AN ACTIVITY

WOULD DISCHARGE INTO A NAVIGABLE WATER THAT THE

DISCHARGE WILL COMPLY WITH THE ACCEPTABLE EFFLUENT

LIMITATIONS AND STANDARDS FOR THAT PARTICULAR WATERSHED.

4. COASTAL ZONE MANAGEMENT CERTIFICATION -- AN

APPLICANT IN A COASTAL ZONE AREA MUST OBTAIN A

CERTIFICATION FROM HIS RESPECTIVE STATE WHERE THE

ACTIVITY WOULD AFFECT LAND OR WATER IN THE COASTAL

ZONE.

5. ENVIRONMENTAL IMPACT STATEMENT -- THE DISTRICT

ENGINEER MUST DETERMINE WHETHER AN EIS IS NECESSARY

FOR THE PARTICULAR PERMIT APPLICATION* AND IF NECESSARY*

MUST COMPLETE PRIOR TO THE HEARING ON THE APPLICATION.
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6, CORPS DECISION MAKING -- THE CORPS MUST APPLY

A COMPLEX AND LENGTHY SERIES OF GENERAL AND SPECIFIC

POLICIES INCLUDING FACTORS AND CRITERIA MENTIONED IN

THEIR OWN REGULATIONS, THOSE OF THE ENVIRONMENTAL

PROTECTION AGENCY AND POLICIES UNDER NUMEROUS OTHER

STATUTES. THE CORPS MUST ALSO ENGAGE IN SUBSTANTIAL

INTERAGENCY CONSULTATION.

7. EPA REVIEW -- THE EPA MUST CONSULT WITH THE CORPS
OF ENGINEERS AND HAS FINAL VETO POWER IF IT DETERMINES

THE DISCHARGE WILL HAVE AN UNACCEPTABLE ADVERSE EFFECT.

THESE REQUIREMENTS ARE IN ADDITION TO APPLICABLE STATE

AND LOCAL REQUIREMENTS* WHICH INCLUDE COMPLIANCE WITH STATE

ENVIRONMENTAL POLICY ACTS. STATE FOREST ACTS* AND STATE AND

IOCAL LAND USE LAWS. ALSO, THERE ARE OTHER FEDERAL REQUIREMENTS

FROM SPECIFIC AGENCIES SUCH AS THE DEPARTMENT OF AGRICULTURE

WHICH ALREADY MUST BE COMPLIED WITH. IT HAS BEEN ESTIMATED

BY CERTAIN AGRICULTURAL ORGANIZATIONS THAT SECTION 404

PERMIT REQUIREMENTS WOULD TAKE BETWEEN SIX AND TWENTY-FOUR

MONTHS FOR COMPLETION# DEPENDING ON THE SPECIFIC PROJECT

UNDERTAKEN BY THE FARMER,
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I THIS TYPE OF DELAY CAN BE ILL AFFORDED BY THE AGRICULTURAL
COMMUNITY OR ANY OTHER TYPE OF BUSINESS. A DECISION IS MADE
ON THE BASIS OF A NUMBER OF TANGIBLE AND INTANGIBLE

CONSIDERATIONS BUT PARTICULARY DEPENDS ON IMMEDIATE NEED*

ANTICIPATED NEEDS AVAILABILITY OF CAPITAL* AND PRESENT COSTS.

LENGTHY DELAYS CAN DO NOTHING BUT DETERIMENTALLY AFFECT THE

BUSINESS PLANNING THAT HAS BECOME INCREASINGLY IMPERATIVE

IN COMPLEX AGRIBUSINESS.

THE UNITED STATES DEPARTMENT OF AGRICULTURE HAS ESTIMATED

THAT 60,000 ADDITIONAL PERMITS PER YEAR WOULD BE REQUIRED IF
THE NORMAL CONSERVATION PRACTICES NOW BEING CARRIED ON BY

USDA AND FARMERS ARE CONTINUED. EACH OF THESE CONSERVATION

PRACTICES WOULD BE DELAYED. THUS PERPETUATING THE ENVIRONMENTAL

PROBLEM THAT THE PRACTICE IS SEEKING TO SOLVE.
I

1. IF THE COURT DECISION TO EXPAND THE JURISDICTION

OF THE CORPS TO ALL BODIES OF WATER, BOTH

PUBLIC AND PRIVATE, IN EXCESS OF FIVE ACRES

IS AN ACCURATE REFLECTION OF LEGISLATIVE

INTENT, THEN IT SHOULD STAND.

HOWEVER, IF THE CONGRESS SHOULD DECIDE THAT

IT WAS NOT THEIR INTENTION TO EXTEND SUCH

JURISDICTION THEN IT SHOULD IMMEDIATELY

ACT TO CORRECT THIS ERROR; 6y cajow/.S,,

/ ej-jr44/1ov -eS 4 o( 4 ,x.

2. IF CONGRESS IS SERIOUS ABOUT ELIMINATING
UNNECESSARY PAPER WORK, RED TAPE, AND

BUREAUCRATIC INTERFERENCE, THIS IS THE
.-, 0'$.
4JXr. PLACE TO BEGIN.
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THE PROBLEM IS APPARENT, AND THESE HEARINGS STAND TO

DRAW ATTENTION TO THE NEED FOR REMEDIAL LEGISLATION. THIS

LEGISLATION IS ALREADY IN THE HANDS OF THE COMMITTEE, AND I

WOULD AGAIN LIKE TO CONGRATULATE SENATOR RANDOLPH FOR THIS

EFFORT TO hOVE THE SENATE TOWARD LANGUAGE THAT WILL

SPECIFICALLY EXPRESS THE ORIGINAL CONGRESSIONAL INTENT,3J/

I URGE THEI OF THE PUBLIC WORKS COMMITTEE TO CONSIDER

THE PRESENTAIOI4S MADE AT THESE OVERSIGHT HEARINGS AND
I *,(t Pr)' I a

REPORT A BILITO THE FLOOR OF THE SENATE BEFORE THE END OF

THIS SESSION,
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Senator RANDOLPH. Senator, we understand that you consider this
a very serious farm problem, not only to the larger farmer, but espe-
cially to the smaller farmer. Is that correct?

Senator BARTLETT. Particularly to the small farmer, yes, Mr.
Chairman, I certainly do. I would say particularly to the smaller
farmer. When you fly over many of the States, such as yours and the
Southwest and Western States, you can see, particularly when the
Sun is setting or rising, a great number of ponds that are affected by
this, 5 acres or more.

So I think that in a sense we could say, Mr. Chairman, that the
integrity of the Congress is at stake to protect itself, the sovereignty
that has been given to it by the people, from confiscation by judicial
action. I think this is the issue involved and I think the Congress
should act very quickly to express its intent as it was originally
intended.

Senator RANDOLPH. Senator Bartlett, in West Virginia the Soil
Conservation Service, with local cooperation, has constructed at least
400 water impoundments, small lakes or ponds, throughout the
agricultural sections of our State.

They are of real value, not only for the livestock, but also for the
water necessary for the crops themselves, especially during periods of
drought. Is that the situation in your State?

Senator BARTLETT. Just exactly, Mr. Chairman.
Senator RANDOLPH. I think you addressed yourself to this point

last night, Scnator Burdick.
Senator BURDICK. I would like to ask the Senator another question.

I believe it is understood that this proposed law would have no a pplica-
tion to stock ponds 5 acres or less. I raised the question last night and
I ask you the same question.

You also outlined the various procedural steps that would be
required for some of these farm impoundments which, incidentally,
are not included in impoundments of fresh water. In order to deter-
mine whether or not it is 5 acres, an application would have to be
made, wouldn't it, to have a formal finding that it was or was not 5
acres?

Senator BARTLETT. I think the Senator is raising a very basic and
fundamental point because certainly a lot of them would be a little
less or a little more than 5 acres.

Senator BURDICK. My point is that application has to be made to
make that determination.

Senator BARTLETT. I agree with you. I can see that, because so
many farmers' ponds would be just a little less or a little more than 5
acres. This would require an application, yes, to ascertain the size. Of
course, this would be a requirement for any pond, so your point is
well taken.

I agree that this would require general response from the farmers,
regardless of the size of the ponds, to be able to show his pond was a
certain size and would require in many cases, I think, a survey and an
official determination as to whether it was 5 acres or more. But he
would have to have it approved.

Senator BURDICK. We have another complication in my county.
These ponds are produced by melting snows. It depends upon the
snowfall. One year you may have a 3-acre pond and the next year
you have a 9-acre pond. What would you do about that?

16-161 0-----11
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Senator BARTLETT. I think this is just another example of what
goes wrong when we have legislation by the courts. I think that they
aren't in a position to consider these kinds of matters that you are
presenting, and what would be done would be done by a bureaucratic
fiat.

I don't know, but they would be able to apparently assume the
authority as far as the courts would allow them. This is one of the
basic things that have angered and frustrated the people in our
States, that this takes place not because of legislative intent, but
because of judicial determination.

I feel that this puts the Congress on the spot. We should respond
and respond quickly. I certainly congratulate the chairman and the
committee for their willingness to have this hearing tonight.

Senator RANDOLPH. Thank you, Senator.
Senator Buckley?
Senator BUCKLEY. No questions.
Senator RANDOLPH. Senator Hart?
Senatr HART. No.
Senator RANDOLPH. Senator Domenici?
Senator DoMENICI. Mr. Chairman, I would like to thank Senator

Bartlett for appearing. I don't know that I have a question of Senator
Bartlett, but Vlistened last night and read a little bit on this question.
I read the decision of the Corps. I would share with you for several
minutes what I think happened.

It appears to me that in section 404, the original mistake that was
made-and I say this having considered my remarks very carefully
the original decision by the Corps of Engineers as to what their
jurisdiction was under section 404 was in fact far too narrow.

As a matter of fact, if they would have held to that and the courts
hadn't ruled, then there would be very little or no jurisdiction over
wetlands other than wetlands that abutted traditional navigable
waters.

So those who felt that the Corps was wrong went to court with a
very simple proposition which said that it was wrong and the act has
a very broad definition in it of what navigable waters are. The court
said the Corps is wrong, the act defines it as all waters, for purposes of
our discussion. The Corps then had to live with that definition.

It appears to me that we did intend that the corps have somewhat
broader jurisdiction than their traditional wetlands, but we didn't
intend that they have jurisdiction over your ponds, my bridges, and
Senator Burdick's 5%-acre pond.

But we have another very serious problem. That is that under
section 402, EPA had some jurisdiction and it could delegate that
urisdiction. So that it could have begun a program wherein it would

have delegated portions of it authority to theStates.
In contrast, section 404, because of its nature, was nondelegable

because we didn't want the Corps of Engineers to be delegating their
jurisdiction, which was seen as peculiarly interstate in nature.

I don't think it is fair to be critical of the Corps of Engineers
because, as a matter of fact, they are trying desperately to do what a
court told them to do. If there was a mistake, it was very early on.
If we could go back in history and trace that, we might be able to
undo it.
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I give you that, Senator Bartlett, so that you will know we have a
very difficult decision and a very short time to make it. I appreciate
your remarks and share some of the conclusions as to what we ought
to try to do.

Thank you very much, Mr. Chairman.
Senator RANDOLPH. Thank you very much.
Senator Morgan?
Senator MOROAN. Mr. Chairman, I have no questions of the Senator,

but I would like to take this opportunity to submit for the record a
letter from the Governor of North Carolina with a two-page statement
attached which contains remarks. Ie was unable to attend.

With the chairman's permission, I would like to submit it for the
record.

Senator RANDOLPH. Yes; the correspondence from your Governor
will be included and I am sure it will be helpful in the committee's
deliberations.

[The letter referred to follows:]
STATE OF NORTH CAROLINA,

GOVERNOR'S OFFICE,

Senator EDMUND S. MUSKIE Raleigh, July2, 1976.

Senate Committee on Public Works,
4904 Dirksen Building,
Washington, D.C.

DEAR SENATOR MUSKIE: The State of North Carolina had hoped to be repre-
sented at the hearings conducted by the Committee on Public Works pertaining
to amendments to the Federal Water Pollution Control Act of 1972. Unfortu-
nately, we were unable to obtain time on the hearings schedule. I would like to
request that the attached statement which outlines our position on the amend-
ments be inserted in the record in lieu of direct testimony.

Your cooperation in this matter is appreciated.
Sincerely, JAMES E. HOLSHOUSER, JR.

Because our state was unable to appear before your subcommittee on July 27,
I request that this statement be included in the record as North Carolina's position
on the Federal Water Pollution Control Act of 1972, including Section 404.

While we certainly endorse the Senate's intentions to undertake a comprehensive
review of this legislation next year, we would urge adoption of several proposals
as quickly as possible. These include equitable formulas for distributing construc-
tion grant funds among the states, more realistic deadlines for completion of
mandated water quality management plans, streamlined procedures for the review
and approval of wastewater treatment plan applications, and extension of the
deadline for compliance with 1977 treatment requirements. In approving IR
9560 the House of Representatives has already adopted several of these much
needed changes.

We endorse the Talmadge-Nunn allocation formula, which would be based
50 percent on population and 50 percent on needs, as the most equitable formula
for the distribution of "201" construction grant funds. The present formula is
riddled with inaccuracies and has been repudiated by EPA. North Carolina is
inequitably treated by the formula which is based entirely on needs.

We support the House-passed amendment to Section 203 of the Act, which
would permit the consolidation of steps two and three for projects under one
million dollars. This revision would clearly expedite the certification of small
projects. Presently, in many instances, the current three-step process has caused
excessive delays in the completion of small projects.

Water quality management planning as authorized in Section 208 of the Act
is another area of critical concern. A recent Federal court ruling mandates the
completion of such plans statewide by November, 1978. The experience of regional
planning agencies across the country suggests that at least two and one-half years
is required to produce a "208" plan, from the date of grant award to the actual
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approval of EPA. At our request Senator Morgan has proposed an amendment to
relate the deadline for plan completion to the award date for the planning grant.
I urge your support of that amendment.

Section 13 of the House bill proposed amendment of Section 301 of the Act to
allow extensions of the original deadline of July 1, 1977, for public treatment
plants to meet secondary treatment standards. At present, it appears that less
than half of the publicly-owned plants in the nation will be able to meet those
standards. It seems only reasonable to permit defined extensions to those local
governments that are making a conscientious effort to attain compliance.

In regards to Section 404, North Carolina would favor the introduction in the
Senate of an amend,.,ent which would achieve the following:

A simple moratorium on the enforcement of Phase II and III permit require-
ments. The Congressional moratorium would remain in place for one year until a
comprehensive review of P.L. 92-500 could be undertaken and completed by the
next Congress. In the interim, the ACE would continue to require permits in Phase I
areas only, and future permit requirements would not affect projects currently
under contract for construction.

Our second preference would be as follows:
The Wright/Hart Amendments with certain clarifications and additions ...
(a) With regard to the Wright amendment: The definition of navigable waters

should be revised to include waters which have been used in the past as a means
of transport in interstate commerce as well as those which are or could be used in
this manner, (Section 404(d) (1) of the amendment). This revision would make the
Wright definition synonomous with the definition of navigable waters in existing
ACE Regulation, 33 CFR 209.120(d)(1) which governs permits under the 1899
Act.

The section outlining the exemption of federal or federally assisted projects
which require an environmental impact statement or assessment is too broad.
It should be made more specific or eliminated.

Any amendment should include a section which allows the ACE to delegate
the permit programs to the states with a provision for penalties. In addition, there
should be a provision authorizing mutual agreements between state governors and
the ACE to allow designation of wetlands in addition to those covered in the
Phase I definition.

(b) With regard to the Hart amendment: We are supportive of the provision
to exempt from permit requirements normal farming, silviculture, ranching
activities, certain maintenance activities or regulation of farm stock ponds or
irrigation ditches.

We support the authority for issuance of general permits.
We are concerned about the use of the wording "minimal adverse cumulative

effect" which is vague and can vary greatly depending upon the issuance of
regulations. This should be clarified in the Hart Amendment.

A provision for delegation to states of the responsibility for the administration
of the permit program should be added.

We support that portion of the Hart Amendment which exempts from permit
requirements the maintenance of existing structures, etc. (Section 404, paragraph
2).

Senator RANDOLPH. Senator Baker?
Senator BAKER. Mr. Chairman, I don't want to impose on Senator

Bartlett's time. In general I think it was a very excellent statement.
I thank you for taking the time to appear and express your concern.

Senator BARTLETT. Mr. Chairman, could I say one brief, final
statement?

Senator RANDOLPH. Yes.
Senator BARTLETT. I thank you, very much. I do want to thank

you for undertaking what I know is a difficult job. I do also feel
assured that the farmers in the United States are going to receive some
relief that they greatly need.

Thank you.
Senator RANDOLPH. Thank you, very much, for your presence and

for your counsel and wisdom.
We are privileged tonight to have a panel composed of more indi-

viduals than appeared last night.



159

Mr. McCredie, Mr. Speth, Mr. Ritchie, Mr. Clapper, Mr. Hawley,
Mr. Callison and Mr. B arthauer. Tonight, as I look at the panel, I
see a West Virginian on the list whom I will call as our first witness,
William S. Ritchie, Jr., the highway commissioner, speaking not for
the State of West Virginia but for the American Association of State
Highway and Transportation Officials. Thank you very much.

Mr. Ritchie, if you will proceed.

STATEMENTS OF WILLIAM S. RITCHIE, JR., AMERICAN ASSOCIA-
TION OF STATE HIGHWAY OFFICIALS; CHARLES H. CALLISON,
NATIONAL AUDUBON SOCIETY; WILLIAM H. McCREDIE, NA-
TIONAL FOREST PRODUCTS ASSOCIATION ACCOMPANIED BY:
HARRIET B. MARPLE, ENVIRONMENTAL ATTORNEY, INTERNA-
TIONAL PAPER CO. AND DAVID C. NICHOLSON, ASSISTANT DI-
RECTOR, ENVIRONMENTAL RESOURCES, WEYERHAEUSER CO.;
GUS SPETH, NATURAL RESOURCES DEFENSE COUNCIL; G. L. BART-
HAUER, AMERICAN MINING CONGRESS; LOUIS CLAPPER, NA-
TIONAL WILDLIFE FEDERATION, ACCOMPANIED BY: KENNETH S.
KAMLET, FEDERATION COUNSEL; LAURENCE JAHN, ECOLOGIST,
WILDLIFE MANAGEMENT INSTITUTE AND JOHN CLARK ECOLO-
GIST, CONSERVATION FOUNDATION; AND BRUCE HAWLEY, AMER-
ICAN FARM BUREAU FEDERATION

Mr. RITCHIE. Thank you very much, Mr. Chairman. I appreciate
the opportunity to appear here on behalf of the American Association
of State Highway and Transportation Officials.

I have a prepared statement that I would like to submit for the
record and I would like to talk very briefly of that statement, without
reading the statement.

Senator RANDOLPH. Yes; it will be made a part of the printed record.
(See p. 162.) That will apply to all of the witnesses.

Mr. RITCHIE. Thank you, sir.
The American Association of State Highway and Transportation

Officials supports appropriate and adequate efforts to protect water
quality and valuable wetlands in each of our States. We do not
believe, however, that a national land use permit program admin-
istered by the U.S. Army is appropriate to the protection of these
wetlands. We feel that there should be reasonablelimits on the areas
for which a permit is required and that there should be a reasonable
limit on the activities for which a permit is required. We feel that the
States can best determine what areas and activities should be con-
trolled and how they should be controlled.

Because highway and railroad construction is of linear configura-
tion, almost all highway and railway projects touch some body of
water. We feel that man of these contacts that are made do not have
an environmental significance in and of themselves. Public highway
projects are already subject to stringent environmental controls at
both the State and the Federal level. We have at least 15 laws provid-
in for protection of the wetlands.

Based on a survey that AASHTO has made-and I would like to
submit a copy of the results of that survey for the record, if I might.
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Senator RANDOLPH. Is that a recent survey?
Mr. RITCHIE. Yes; in the last 2 weeks.
Senator RANDOLPH. Thank you.
[The survey appears at p.17 1.]
Mr. RITCHIE. We estimate that 5,000 additional permits would

be required annually for highway projects under phase II of the
Corps' regulations. The processing of these permits would take
months and even years in some cases if the permit results in an en-
vironmental statement being prepared on a project that would not
otherwise require an environmental statement. I am referring par-
ticularly to projects which would be funded 100 percent by State
funds, and which would now possibly come under a full environ-
mental statement submitted through the channels to the Federal
level.

We do have in the States now, as a result of our action plan under
the Federal Highway Administration, an environmental overview, for
an environmental statement if necessary or a negative declaration on
State projects. This would require additional permits above and
beyond the permits that are now required in my State, for instance,
by the Department of Natural Resources or the Department of Health,
for the protection of the water in our State.

Of 27 of the 37 States responding to an inquiry that we made con-
cerning the possibilities of general permits, we find that only one
State has received a general permit from the Corps of Engineers. That
was in the case of about 100 yards of deposited material.

Senator RANDOLPH. That would hardly be a permit, would it?
Mr. RITCHIE. It was hardly so, sir. We feel that the placement of

the fill differs drastically from .a continuous discharge from pipes and
cannot be meaningfully controlled by effluent limitation for point
sources. The controls for the nonpoint sources are more appropriate
for this activity because it is a temporary activity and is completely
covered, we feel, in our presentation of an environmental statement
in preparation for the construction of any Federal aid project that
we have in our State.

Again, I would like to state that we feel that for any prjzzt that
is not a Federal aid project, we have adequate controls and regulations
within each of our States to control this problem.

Thank you, sir.
Senator RANDOLPH. Mr. Ritchie, what has been the effect of phase

1 on the highway construction programs throughout the country.
Mr. RITCHIE. I don't doubt at all, sir, that it has increased the

cost, because any delay in time of construction is an increased cost.
I think that it is also a duplication of previous permits and similar
permits that we do receive from some other source or have to have
approved by another source. So it is a delay in the construction of the
project, and I don't believe that it really goes beyond or increases
the protection to the water control that it is intended to have.

Senator RANDOLPH. Do you have a question, Senator Gravel?
Senator GRAVEL. No.
Senator RANDOLPH. Senator Baker?
Senator BAKER. Mr. Chairman, I have no questions at this time.
Senator RANDOLPH. Senator Bentsen?
Senator BENTSEN. No questions.
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Senator RANDOLPH. Senator Buckley?
Senator BUCKLEY. No.
Senator RANDOLPH. Senator Hart?
Senator HART. No, Mr. Chairman.
[Mr. Ritchie's statement and the survey previously referred to

follow:]
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STATEMENT OF
WILLIAM S. RITCHIE, JR., CO1MISSIONFER OF HIGIA4AYS

WEST VIRGINIA DEPARTMENT OF HIGHWAYS

BEFORE THE
SENATE PUBLIC WORKS COMMITTEE

July 28, 1976

Mr. Chairman, members ,of the committee, my name is William S.

Ritchie, Jr., Commissioner of Highways for the State of West Virginia.

I am appearing on behalf of the American Association of State 1,ighway

and Transportation Officials. As you know, AASHTO is an organization

formed to foster the development and operation of a nationwide trans-

portation system. Its members are the respective highway and trans-

portation departments of each of the S0 States, the District of

Columbia, and Puerto Rico, and the United States Department of Trans-

portation.

At the outset, may I express our appreciation for your asking

us to appear to discuss a problem of serious concern to us, as well

as to others who are testifying before you today.

We also would like to endorse certain major features of the

testimony of each of the witnesses appearing before you today.

As State officials, we would like to associate ourselves with

views expressed on behalf of environmental groups in support of ap-

propriate and adequate efforts to protect water quality and valuable

wetlands.

We differ, however, in our views on what action should be taken,

and who should determine what water and wetlands should be protected.
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Accordingly, we strongly endorse proposals made by others to

place reasonable limitation on activities and areas covered and on

the scope of review, and to place maximum reliance on State programs,

instead of a National land use program administered by the United

States Army.

Because of their linear configuration, almost all highway, as

well as railroad, projects 'touch upon some body of water included in

the expanded area covered by the Corps' regulations of July 25, 1975.

With rare exception, however, these activities have no significant

impact on water quality and all work conducted by public highway and

transportation departments already is subject to stringent environ-

mental controls, including measures to protect water quality.

We wish to emphasize that public highway projects in streams or

___wetlands are already subject to a wide range of State and Federal re-

strictions which should be sufficient to protect water quality and

valuable wetlands. Highway projects are subject at both the State and

Federal levels to three general levels of environmental control: (1)

those which apply to all activities in wetlands and waterways; (2)

those which apply only to public works or projects for which Federal

assistance is made; and (3) those which apply to highways only.

At the Federal level, Congress has enacted at least 15 laws, other

than see. 404 of the Federal Water Pollution Control Act, to regulate,

or promote the regulation of, activities in wetlands. As alternatives

to a comprehensive direct Federal land use control program, such as the

Corps' sec. 404 regulations would impose, Congress has taken at least

three different approaches to address what it determines are national
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problems in the protection of wetlands. MTe approaches include:

(1) acts, such as the Coastal Zone MISm t Act, to encorage States to

control such ares, (2) acts to fund progrs to acquire areas, such as the

Wetlmand Acquisition Act, or to fi the protection of fish or wildlife, such

as the Federal aid in WIdlife Restoration Act or the Federal aid in Fish

Restoration Act, USC, ad (3) acts to protect certain area or apecie, such

as the Wild and Scenic Rivers Act, or the Endangered Species Act of 1973. The

lai In the third caugr, enacted to provide direct Federal controls to

protect areas or species, have their own enforcownt mehnsm.

State law also regulate all activities in wetlands and water areas. A

recent survey ocnckted by the Interatate Conference on Water Problem found

that at let 26 of the States had prop whidh met, or could meet the

significant futures of the Corps' regulations for sec. 404 of the Federal Water

Pollution nd Control Act.

In addition to these restrictions which apply to all construction in

wetlas or water areas, mny hi way projects are subject to requiremnts imposed

on Federally assisted projects. The most notable of these are iiposed by the

National Envirorum tal Policy Act (NEPA). The Council on nvironmenal Quality (CM)

guidelines direct agecis to consider possible advme effects on water quality

and land use in the preparation of an EIS. Pursuant to sec. 309 of the Clean Air

Act, EPA revia each EIS with the opportunity to ccment on the discussion on

water quality. I regulation So even further to specifically require

conaideration of iaccts on water quality (23 (YR 771.18) wetlands ad and coastal

areas, stream alteraticms and ip mzumts, and flood hazards.
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Other Federal acts impose additional restrictions on Federally

assisted activities in wetlands or water areas, such as those im-

posed by see. 307(c) of the Coastal Zone Management Act.

Construction conducted by public agencies also is subject to

additional restrictions on the State level. The Council on Environ-

mental Quality in its Annual Report for 1975 listed 18 States with

comprehensive environmental policy acts patterned after NEPA, and

about one-half dozen other States with specialized programs, directed

largely to the protection of wetlands or the control of highway pro-

jects. Several States have adopted the practice of preparing environ-

mental assessments which would meet the requirements of NEPA for high-

way projects for which no Federal assistance is provided. This practice

is followed largely because at the initial stages of highway projects

it is not known whether or not funding will come from Federal sources.

Finally, there are statutory provisions to regulate the impact of

highways, per as, in aquatic areas. At the Federal level, these re-

strictions include see. 109(g) of title 23 of the U.S. Code, which re-

quires the imposition of guidelines for minimizing possible soil

erosion from highway construction, and see. 109(h) of title 23, which

requires the development of action plans to eliminate or minimize

adverse environmental effects, including water pollution. See. 4(f)

of the Department of Transportation Act, 49 U.S.C. 1653(f) prohibits

the use of any publicly owned land from a park, recreation area, or

wildlife or water fowl refuge, unless there is no feasible or prudent

alternative and such use includes all possible plans to minimize harm.
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Design standards approved by FIiWA under sec. 109 of title 23 pro-

vide another important means to control the impact of highway construc-

tion on water quality. These approved standards, which are listed in

see. 625.3 of title 23 of the Code of Federal Regulations, include a

wide range of standards developed by AASHTO for the purpose of protect-

Ing water quality and the environment.

AASHTO recently asked its member departments to list the State

agencies from which permits must be obtained or which cornent on high-

way projects for impact on water quality. Forty of the 45 who re-

sponded reported that one or more State agencies reviewed such activ-

ities. A list of the State agencies is attached.

The impact of the new regulations on transportation programs would

become significant as soon as the expanded area covered under phase II

of the regulations would become effective to cover primary tributaries,

wetlands adjacent to them, and lakes of five acres or more. Based on

a questionnaire distributed to member departments of AASHTO last month,

we estimate that 5,000 additional individual permits would be required

for highway projects, alone, under phase II of the regulations.

It is taking months to process these permits which duplicate

other environmental reviews. For instance, New York and Texas report

that it has taken from four to six months to process a routine sec. 404

permit, but that this time framework would be expanded as more permits

are required. Both New York and Texas face added difficulty because

there are five different District Offices, with slightly different
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requirements, which have jurisdiction in different areas of the States.

Tennessee reports that it applied in December. 1975 for permits in

Scott and Hamilton Counties, but permits have not yet been issued.

These delays can stretch into years if an EIS is required solely for

the see. 404 permit. These delays will be particularly troublesome to

the bridge replacement program.

These delays will also result in the loss of anticipated employ-

ment in the construction industry at a time when unemployment remains

at the level of 17.8 percent. The Federal Highway Administration has

estimated that expenditure of $1 billion for highway construction will

generate 26,000 man years of direct on-site employment; 29,000 addi-

tional man years of off-site employment; plus 77,750 man years of in-

duced employment. Furthermore, State officials estimate that $1 bil-

lion of highway construction will provide employment for approximately

8,000 additional employees at various governmental levels for planning,

designing, and supervising the contract work. This governmental em-

ployment should induce 28,000 additional jobs.

At the suggestion of officials in the Corps and EPA, State high-

way and transportation officials have expended considerable efforts

to develop general permits which might bring some relief by exempting

many highway activities from requirements for individual permits. The

response from the 37 different District Offices of the Corps have been

mixed. Some have encouraged applications for general permits, while

others have discouraged them. Most significantly, however, even those

offices which have encouraged proposals for general permits have not,

with one exception to our knowledge, issued any general permits for

highway activities. That one exception, in Idaho, was for very small

discharges of one hundred cubic yards or less for bridges or culverts.
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AASHTO has asked its Member Departments to report on their ex-

perience in applying for general permits. Twenty-seven of the 37

States responding reported that they had sought general permits, but

with the exception of Idaho, none had been obtained.

We will continue to work with the Corps and EPA in efforts to

develop general permits, but do not believe that general permits, in

themselves, will bring sufficient relief.

As stated above, we believe the regulations of the Corps are un-

reasonably excessive in (1) coverage of activitiea,(2) area covered,

and (3) the scope of review.

With regard to activities covered, we question the appropriate-

ness of the use of a permit program to regulate the placement of fill

material in connection with highway construction as a point source of

water pollution. The placement of fill material appears to differ

significantly from a continuous discharge of chemical waste from a pipe

or similar f-'Ature which can be regulated by meaningful effluent limita-

tions. The placement of fill for highway projects does not normally

present problems for effluent limitation, except for temporary tur-

bulence in a limited area. It would appear that this impact on water

quality would more appropriately be regulated as a non-point source

under sections 208 or 303 of the Act, with possible reliance on sections

on sections 307 and 311 to restrict any placement of toxic or hazardous

materials.

Curtailment of erosion is important for sound highway foundations

as well as for the protection of water quality
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The most significant environmental impact of the placement of

fill in waterways on wetlands is more likely to result from permanent

changes in the shorelines or subsurface elevations. Control of these

areas, however, appears to be a question of land use control, whIch we

believe should be developed for implementation at the State and local

level, rather than by the United States Army.

The area covered for the regulation of fill by these regulations

goes well beyond the area in which there appears to be any National

interest in the placement of fill and into areas in which the place-

ment would have not been environmentally significant. We believe

that areas, particularly wetlands, which deserve protection, can best

be identified at the State level. We do not object to Federal assist-

.ance in the identification of such areas, but believe that the basic

land use decisions should be made at the State and local level. Fur-

thermore, there is now a void of Federal guidance in the identifica-

tion of significant areas, which was recognized by the Senate on May

26, 1976, when it passed the Land and Water Resource Conservation Act

of 1976 (S2081), which directs the Soil Conservation Service to con-

duct an inventory of significant land, water, and related resources.

With regard to the scope of review, we object to the 34,000 word

regulations of the Corps, which include as part of a so-called public

interest review matters which appear to have no relation to the Federal

Water Pollution Control Act. Furthermore, we object to provisions in

the guidelines issued by EPA which appear to place unrealistic emphasis

on the protection of any vegetation or wildlife regardless of other

cons ideration.

State officials object to the placement of Federal land use controls and

recuirsrmats for Federal permits for activities funded entirely with State

mney.
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With regard to specific legislative proposals now before the Congress,

we favor the approach of S1878 which would restrict the jurisdiction of the

sec. 404 program to waters which are navigable in fact. We would, however,

be willing to accept a compromise approach similar to that contained in the

so-called Wright amendment which would extend Jurisdiction to those additional

wetlands adjacent to coastal or navigable waters and to those additional

waters designated by the Governor of the State in which they are located as

environmentally significant.

We find the so-called Cleveland-Harsha amendment, which was considered

by the House, to be unacceptable because it would leave too large an area

subject to requirements for Federal permits. Also, it would appear to create

new problems because: (1) the enumeration of specific statutory exemptions

for some activities may raise questions about the authority of the Corps to

exempt activities by regulation, and (2) the specific authority for general

permits under sec. 404 may raise questions over the authority to issue general

permits under other sections, particularly sec. 402. We have similar concerns

about those provisions in the Wright amendment on statutory exclusions and

general permits. Also, we believe the Wright amendment should provide for the

delegation of the permit program for the States in all areas and not just the

adjacent wetlands.
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ATTACHMENT

State Agencies Reviewing Activities

Alabama Water Improvement Commission

Alabama State Docks

Alaska Department of Fish & Game

Alaska Department of Environmental, Conservation

Arizona Water Commission

California State Reclamation Board

California State Water Quality

California Coastal Zone Conservation Commission

California State Lands Commission

California Department of Fish and Game

Colorado Department of Health, Water Quality Control Division

Colorado Department of Natural Resources

Colorado Division of Wildlife

Connecticut Department of Environmental Protection

Delaware Department of Natural Resources and Environmental Control

Florida Department of Environmental Regulation

Hawaii Department of Health, State of Health

Idaho Department of Water Resources

Illinois Department of Conservation

Illinois Division of Water Resources Management

Illinois Environmental Protection Agency

Indiana Department of Natural Resources

Indiana Stream Pollution Control Board

Iowa Department of Environmental Quality

Iowa Conservation Commission

Iowa Natural Resources Council

76-161 0 - 76 - It
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Kansas Board of Agriculture, Division of Water resources

Kansas Board of Health

Kentucky Department for Natural Resources and Environmental Protection, Division
of Water Quality

Maine Department of Environmental Protection

Maine Inland Fisheries & Wildlife

Maine Land Use Regulation Comission

Maryland Department of Natural Resources. Water Resources Administration

Michigan Hydrological Survey Division

Michigan Bureau of Water Managment

Michigan Department of Natural Resources

Minnesota Department of Natural Resources and Watershed Districts

Mississippi Air and Water Pollution Control Comission

Mississippi Marine Resources Council

Missouri Department of Natural Resources

Montana Department of Health and Environmental Sciences (1401ES)

Montana Department of Fish and Game

Montana Department of Natural Resources and Conservation

Nebraska Department of Enviromental Control

Nebraska Game and Parks Comission

Nebraska Natural Resources Comission

Nebraska Department of Water Resources

Nevada Department of Fish & Game

Nevada State Health Department, Environmental Services Division

New Hampshire Special Board for Dredge and Fill

New Hampshire Water Supply and Pollution Control Commission

New Jersey Bureau of Water Control, Division of Water Resources

New Jersey Bureau of Marine Lands Management, Division of Marine Services



173

New Mexico Health & Social Services

New Mexico Water Quality Division

New Mexico Environmental Improvement Agency

New Mexico Game & Fish

New Mexico State Engineer

New Mexico State Parks & Recreation

New Mexico Interstate Stream Comtfssion

New Mexico State Land Office

New Mexico State Museum (of New Mexico)

New Mexico Natural Resources Conservation Commission

New Mexico State Planning Office

New York State Department of Environmental Conservation

North Carolina Department of Natural & Economic Resources

North Dakota State Health Department

Ohio Department of Natural Resources

Ohio Environmental Protection Agency

Oregon Division of State Lands

Oregon Department of Fish and Wildlife

Oregon Department of Environmental Quality

Pennsylvania Department of Environmental Resources

Pennsylvania Fish Comission

Rhode Island Coastal Resources Management Council

Rhode Island Department of Health

Rhode Island Department of Natural Resources

South Carolina State Budget and Control Board

Utah State Division of Water Rights

Utah State Division of Health
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Vermont Department of Water Resources

Vermont Department of Fish and Game

Vermont Water Resources Board (for lakes and ponds)

Virginia Marine Resources Comission

Washington Department of Ecology

Washington Department of Natural Resources

Washington Department of Fisheries

Washington Department of Game

Wisconsin Department of Natural Resources
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AT.RICAN ASSOCIATION QF STATE IIIGIrVAY AND TRANsPORTATION OFFICIALS
311; Nitional Press Building

Washin.ton, D.C. 20045

June 11, 1976

QUESTIOM.\'IRE ON PERMITS FOR DISCILARGE OF DREDGED OR FILL MATERIAL
UNDER SEC.. 404 OF TIlE FEDEA L 1ATCR POLrUtflON CO~fROL ACT

Please list the number of permits under see. 404 of the FWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of 5 acres or more.

It Is estluated that the Alabam Highway Department will be required to obtain
approximately 25-30 permits for projects under Phase II of the Corps' regulations.

Please describe, briefly, any activities for which you have sought general
permits.

A list of the following activities was sent to the Corps with the request that they
be considered for a general permit:

Kinor roadway and bridge abutment fill@, riprep and slope paving, temporary erosion
control structures. bulkheads and backfill, dolphins and fender syote= for bridges,
temporary detour and haul roads, drainage pipes and minor culverts, minor channel
improvement, submarine and aerial cables, etc.

Please relate the status of all applications for general permits.

We began negotiating for a general permit with the Mobile District o( the Corps of
Engineers in November of 1975, when we sent a list of activities which we felt should
be covered. Since then we have had several discussions with them concerning the
requested general permit. The Corps is currently coordinating with other federal
and state agencies to work out an acceptable general permit. They estimate it Vill
be mother 3-5 months before a general permit can be in effect.

State of Alabama Highway Department
Member Department

June 17.1976
Date

-ease return one signed copy of this questionnaire to the ASITO GCenral Offices
June 25, 1976.
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AtCRICAN ASSOCIATION QF STATE HIGIAY
341 National Press

Washington, D.C.

AND TRANSPORTATION OFFICIALS
Building

20045

June 11, 1976

QUESTIOMMIRr. O; mrzs FR DISCHARGE OF r.RDGED OR FILL MTERIAL
.UED£R SIX.. 404 OF TI[C FEDERAL WATER POLLMTION CONTROL, #CT

1.- Please list the nwnber of permits under see. 404 of the TFPCA which you
anticipate Iill. be required for highay projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lukes of 5 acres or more.

We anticipate vi could get by with 50 permits. Hwver, with all strew dis-
chaing directly into the ocean considered mjor tributaries by the Corps of
En ineers, e could be required to apply for as many as 900 permits unless we
got relief by general permit procedure.

2. Please describe, briefly, any activities for which you have sought general
permits.

ge bavs applied for a general permit covering bridge approach and culvert fills.

3. Please relate the status of all applications for general permits.

We ar still negotiating with the Corps of Egneers. Tey are in basic agreement
with our proposal but prqpvm is slow due to limited Corps of Engineers' personnel.

~Signed

Heore tent

Date

Please return one signed copy of this questionnaire to the AASIITO General Offies
by June 25, 1976.
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' AFMRICAN ASSOCIATION OF STATE HIG AY
341 National Press

Washington, D.C.-

AND TRANSPORTATION OFFICIALS
Building
2004S

June 11, 1976

QLESTIONNAIRE ON PERMITS FR DISCHARGE OF DREDGED Ot FILL MATERIAL
UNDER sEc.. 404 OE THE FEDERAL WATER POLLUTION COMn~OL ACT

1.. Please list the nuirber of permits under see. 404 of the EWPCA which you
anticipate will be required for highway projects under Phase II of theCorps' regulations, which covers primary tributaries of navigable waters,wetlands adjacent to primary tributaries, and lakes of S acres or more.

Three

2. Please describe, briefly, any activities for which you have sought general
pets.

Not applicable

3. Please relate the status of all applications for general permits.

Not applicable

A pTTOrA! ; Hefter - Department

Please return one signed copy of this questionnaire to the AASHTO General Offices
by June 25, 1976.

I.M4 24 1676?" to
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A?1LRICN ASSOCIATION aF STATE HIGIWAY
341 National Press

Washington, D.C.-

AND TRANSPORTATION OFFICIALS
Building
20045

June 11, 1976

QUESTIONMIRE ON PERMITS FOR DISCHARGE OF DREDGED OR FILL MATERIAL
UNDLR SEC. 404 OF TIlE FEDERAL WATER POLLUTION CONTROL ACT

1.- Please list the number of permits under sec. 404 of the FWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of 5 acres or more.

It is anticipated approximately fifty Sec. 404 permits will be
required by the Department for jobs programmed within the next
5 or 6 years. At least eight..permits will be required before
July 1, 1977.

2. Please describe, briefly, any activities for which you have sought general
permits.

See general permit attached submitted to local District Corps of
Engineers on December 4, 1975.

3. Please relate the status of all applications for general permits.

No action at time.

We are also enclosing a copy of the operating guidelines for Sec.
404 permits in Arkansas. We recorded these June 1, 1976.

ArkannaA State Hiehwav Department
Member Department

June 24, 1976
Date

Please return one signid copy of this questionnaire to the AASHTO General Offices
by Juno 2S, 1976.
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ASSOCIATION OF STATE HIGHWAY
341 National Press
Washington, D.C.

AND TRANSPORTATION OFFICIALS
Building

20045

June 11, 1976

gUESTIONAIRE ON PEPMITS FOR DISCHARGE OF DREDGED OR FILL tATERIAL
UNDER SEC.. 404 OF THE FEDERAL WATER POLLUTION COrROL ACT

1.- Please list the number of permits under sec. 404 of the FWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of S acres or more.

2. Please describe, briefly, any activities for which you
permits.

have sought general

25

3. Please relate the status of all applications for general permits.

DC. Department of Transportati ffa

Member Department

June 22, 1976
Date

Please return one signed copy of this questionnaire to the AASHTO General Offices
by June 25, 1976.

A MERICAN
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S. AfERICAN ASSOCIATION OF STATC UIGiIMAY AND TRANSPORTATION officiALs
6 ' 341 Matiomil. nress BuildIxg

Washington, D.C.- 20045

June 11, 1976

QUCSTION'MIRr. ONI PERMITS FOR nisCWmRGE or D)REDGED OR. FILL MATERIAL
UNI*J SEC.. 404 OF TiHE FEDERAL IIATER POL,,UTIO4 CONTROL ACT

3.- Please list the nwmber of permits under see. 404 of the NPCA which you
*ntieipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of S acres or more.

here will be approximately 100 Section 404 Permits required for DOT projects
during Phase It of the Corps' regulations. Of thee it is estimated that
aroximately 30 are due to the expanded jurisdiction of Phase II.

2. Please describe, briefly, any activities for which you have sought general
permits.

Due to the Florida Department of Enviroraental Regulation's present position
on Water Quality Cettification, it is virtually impossible .o effectively
develop any,general permits.

3. Please relate the status of all applicatimn for general permits.

V/A

Signed'
Florida Department of Transportation

M mbr Ikpartment
June 25, 1976

Dete

IPleasC rt!trn oBO signpcd copy of this queotiolnatr to thle AASIITO General.Ofces
by JtuKi 25, 1976.
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AMERICAN ASSOCIATION QF STATE HIGIMAY
341 National Press

Washington, D.C.

AND TRANSPORTATION OFFICIALS
Building

20045

June 11, 1976

Q=WTIO.*AIRE ON PERNiS FOR DISCHARGE OF DREDGED OR FILL MATERIAL
UNDER SEC.. 404 OF THE FELZRAL WATER POLLUTIION CONTROL, ACT

1.- Please list the nuwber of permits under see. 404 of the FWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of 5 acres or more.

200

2. Please describe, briefly, any activities, for which you have sought general
permits.

None T i ]

3. Please relate the status of all applications for general permits.

Noce

I a

PAshed

Member Department

Date

Please return one signed copy of this questionnaie to the AASHTO General Offices
by June 25o 1976.
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AmEICAtT ASSOCIATION QF STATE IIIGIMAY
34L National Press

Washington, D.C.

AND TRANSPORTATION OFFICIALS
Building

20045

June 11, 1976

QUESTI0 .RE ON PERMITS FOR DISCHARGE OF DREDGED OR FILL MATERIAL
SEER SEC. IM4 OF TIIC FEDLKAL WATER POLLUTION CONTROL ACT

1. Please list the number of permits under see. 404 of the 1PCA which you
anticipate will be required for highway projects under Phase II of the
Cor s' regulations, which covers primary tributaries of navigable waters,
etlands adjacent to primary tributaries, and lakes of 5 acres or more.

We anticipate that 10 Sec. 404 permits will be required for FY 1977
projects.

2. Please describe, briefly, any activities for which you have sought general
permts. The State of Idaho has been issued 2 General Permits

to date for fills placed in conjunction with culverts and bridges.
The one permit covers fills on federal lands and the pther on non-

" federal lands. Under these general permits the quantity of fill
within the ordinary high water rectangular prism for the placement
of culverts or behind abutments for bridge approaches cannot exceed
100 cubic yards.

3. Please relate the status of all applications for general permits.
No other applications are pending

- X"= ed
Idaho

Rieuer Department
June 22, 1976

Date

Please return one signed copy of this questionnaire to the AASITO General Offices
Y June 25, 1976.

1\
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AMW RICA ASSOCIATION OF STATE HIGIAY
3141 National Press

Washington, D.C.'

AND TRANSPORTATION OFFICIALS
Building

2004 5

June 11, 1976

QUESTIONNAIRE ON PERMITS FOR DISCHARGE OF DREDGED OR FILL MATERIAL
.NDER SEC. 44 OF THE FEDERAL WATER POLLUTION CONTROL ACT

I.- Please list the number of permits under see. '404 of the FWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of 5 acres or more.

86

2. Please describe, briefly,
permits.

any activities for which you have sought general

NONE

i::
3. Please relate the status of all applications for general permits.

NONE

NOTE: This information was relayed
by telephone to Hr. Stafeeth by
Roger Nusbaum on June 24. ILLINOIS

Member Department

June 24, 1976
Date

Please return one signed copy of this questionnaire to the AASHTO General Offices
by June 25, 1976.

'17)1.
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AMERICAN ASSOCIATION OF STATE HIGIIWAY AND TRANSPORTATION OFFICIALS
341 National Press Building

Washington, D.C.- 20045

Jwe 11, 1976

Ot=TIONMIRE ON PEMITS FOR DISCHARGE OF IREDGED OR FILL MATERIAL
UE SEC.. 404 OF THE FEDERAL WATER POLLUTION CONrROL ACT

1.- Please list the number of pemits under see. 404 of the FWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of 5 acres or more.

Indiana Stae Highway Camidsion Projects - - - - 25
County Hishway Projects --------- -- 75

2. Please describe, briefly, any activities for which you have sought general
permits.

. We have requested a general permit for the activities associated with
construction of bridges and culverts. This will include construction of
foundatiOns, backfilling of foundation excavations and placement of slope
protection.

To date the Corps of biieere has declined to start procesng of this
geeal pemit.

3. Please relate the status of all applications for general permits.

No genwrl permit has been issued fez
fact, no section 404 perit has been full)
a. M.way project.

* a activity at this time, in
processed and a permit issued for

Member Departmont

Date

Please rttuxn one signed copy of this queetionnaie to the ASHTO General Offices
by June 2s, 1976.
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"0 AMERICAN ASSOCIATION OF STATE HICHI5AY AND TRANSPORTATION OFFICIALS
341 National Press Building

Washington, D.C. 20045

June 11, 1976

tSTIONAIRE ON PT1IS FOR DISCHARGE OF EDGED OR FILL HNTER
JW= SEC.. 404 OF TKE FEDM-L WVATE POLLUION co,rRL .ACT

I. Please list the number of permit& under see. 404 of the IWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of S acres or more.

Twenty on the primary road system. Counties will submit additional applications
for secondary road projects.

2. Please describe, briefly, any activities for which you have sought general
permits.
-!;nor modification of stream channels at bridge sites (new construction maintenance).

9--Constructing temporary causeways (contractor access).
3--Construction of temporary stream crossing (contractor access).
4--Constructing culvert footings in interior Iowa streams.
S--Constructing encased pile bent piers in interior Iowa streams.
6--Constructing bridge pier footings in interior Iowa streams.
7--Minor bank modifications at bridge sites over interior Iowa streams.
8--Rip-rap bank protection for interior Iowa steams. •4 -..

\~ii

3. Please relate the status of all applications for general peris. .

General permit applications were sent to the Corps on February 6, 1976.
The Corps indicated verbally on June 21, 1976. that they are just beginning
to process the applications.

Iowa Oeoartment of Transportation
Member Department

Date

Please return one signed copy of this questimnaire to the AASHTO General Offices
by June 25, 1976.
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AMERICAN ASSOCIATION OF STATE HIGHWAY AND TRANSPORTATION OFFICIALS
341 National Press Building

Washington, D.C., 20045

June 11, 1976

QUESTIONNAIRE ON PE1ITS FOR DISCHARGE OF DREDGED OR FILL MATERIAL
UNDER SEC. 404 OF THE FEDERAL WATER POLLUTION CONTROL ACT

1., Please list the number of permits under see. 404 of the EWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of 5 acres or more.

Three on Primary System.

Seven on Secondary System..

2. Please describe, briefly, any activities for which you have sought general
permits.

Application for a General Permit has been made covering the installation
and backfill of small drainage structures including pipes and RCB culverts
less than 20' span, channel cleaning, or relocation' not to exceed 750' in
length, low water crossings, bridge pier construction, berm protection,
spur dikes, erosion control, Vtructures, core drilling, repair and mainte.
nance of existing facilities, the snagging, clearing and removal of debris
at structures.

3. Please relate the status of all applications for general permits.

A General Permit now is being processed by the Corps of Engineers. The
Corps of Engineers has requested additional information for its use in
preparing a Public Notice.

signed
Kansas Department of Transportation

Member Department
June 28, 1976

Date

Please return one svnid copy of this questionnaire to the AASHTO General Offices
by June 25, 1976.
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AMERICAN ASSOCIATION OF STATE HIGHWAY AND TRANSPORTATION OFFICIALS311 National Press Building
Washington, D.C. 20045

June U1, 1976

QUESTIONMAIRC ON PCR?1ITS FOR DISCHARGE OF DREDGED OR FILL MATERIAL
UNDER SEC. 404 or THE FEDERAL WATER POLLUTION CONTROL ACT

I.- Please list the number of permits under see. 404 of the EWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of S acres or more.

A projected estimate of the number of phase II permits is 20 per year.
A projected estimate of the number of phase III permits is 42 per year.

2. Please describe, briefly, any activities for which you have sought general
permits.

1. Placement of 750 cubic yards or less of slope protection at bridge sites.

a. Dry cyclopean stone
b. Crushed Aggregate
c." End Dumped Stone

2. Construction of box culverts and minor channel changes

a. ftll material, 2000 cubic yards or less
b. excavation, 2000 cubic yards or less'
c. channel change length, 600 ft. or less
d. bottom. surface area, 1000 square yards or lessS. Please relate e status o all applications for general permits.
Initial correspondence with suggested quantity limits and materials
has been made to Corps of Engineers - pending review and processing.

P.E.

Ser rotrX Kentucky Dept. of Transportation
Member Department

June 23, 1976
Date

Please return one signed copy of this questionnaire to the AASHTO General Offies
by June. 25, 1976.

16.161 0 - 76 - 13
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AMXCAX ASSOCIATION QF STATEHUMY54 AMMIOSMPC ACTION OFFICAL
341 a tiorlal Press Building

Washington, D.C. "200165

June 11, 1976

RUSTIOmmIR ON PERUtS FOR DISCHARGE OF M3EDGED OR FML MATERM

I.. Please list the nmber of pemits under see. 4014 of the FWPCA which you
anticipate will be required for highway projects under Phase I of the
Corps' regulations, which covers primary tributaries of navigable water.,
wetlands adjacent to primary tributaries, and lakes of S areas or more.

Primary tributaries to navigably waters - 24 - Includes county projects
Vettands adjacent to primary tributaries -3 not on state system.

2. Please describe, briefly, any activities for which you have sot4ht general

permits.

I.- Single or multi-cell reinforced concrete box culverts.

2. orrugated metal and concrete pipes and pipe arches up to 144" is diameter.
8infe or mltiple pipe instAltatton up to four parallel adjacent pipes.

3. ock and soil boring for soil surveys and foundation design.

3. Please relate the status of all applications for general perdita.

A draft of I sod 2 uder 2 above is being circulated by the Corps of gagiaeare to

coordinstig saecies as of June 10, 1976 for initial commute.

Corp of Engineers has determined mo permit necessary for 3 above.

The Administration is presently preparing a general permit request for "Chemil
sad Slope Protection". work is approximstely 601 complete.

Marntoff M rat ransprtaet7
r Department

Date

Please return one siWed copy of this questionnaire to the AASNro Generel Offices
by June 25, 1976.
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AIlRIALW ASSOCIATION OF STATE IIIGHAY AND TRANSPORTATION OFFICIALS
3'41 National Press Building

Washington, D.C. 20045

JWe 11, 1976

RESTIoNgraRE ON PmTS FOR DISCHARGE OF DREDGED OR FrLL M th
UDER SEC.. 404 OF THE FEDEA WATER POLLUTION CONTROL ACT

1.- Please list the number of permits under see. 404 of the FWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributarles, and lakes of S acres or more.
In fiscal .1977 we expect to submit 150 to 170 See. 404 permit applications to the
008. Of these 40 to 50 will involve stream crossings or lake and wetland encroach-
sents due to normal higbW improvements. The remainder will involve a bridge re-
placement p rom on the township, county, municipal and trunk highway systems
financed In part by a 50 million dollar Bridge Act passed by the innesota

gilature.. %,-.
2. Please describe, briefly, any activities for which you have sought general

permits.
We have begun discussion with the 003 relative to identifying categories of
project, such as bridge replacements or culvert extensions, to which general
permits would be applicable. So consensus has yet been reached, therefore no
general permits bave been applied for.

3. Please relate the status of all applications for general permits.

Mlftvm.flfl i likSJ-'my Baoartaant
oewber Depb;VTnt

-------- .Date
Date

of this questionnaire to the AASIITO General OfficesPlease return one signed opyby Juno 25, 1976.
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A&FRICAP ASSOCIATION OF STATE HIGIhAY AND TRANSPORTATION OFFICIALS
341 National Press Building

Washington, D.C. 20045

June 11, 1976

QUESTION IRE ON PEMITS FOR DISCHARGE OF DREDGED OR FILL TERIAP__
UND£R SEC. 404 OF THE FEDERAL WATER POLLUTION CONTROL ACT

I.- Please list the number of permits under see. 404 of the FWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of 5 acres or more.

25

2. Please describe, briefly, any activities for which you have sought general
permits.

We have requested a general permit for maintenance dredging operations,
i. e., channel, ditch and culvert cleanout. Additionally, we have requested
a general permit for highway construction. The local Corps District is
desirous of combining the two.

3. Please relate the status of all applications for general permits.

We have had six meetings with the Corps of Engineers relative to general permits
for both maintenance and construction of highways. The local district seems to
think it preferable and is working toward one permit for both activities. Through

. - -these meetings we have furnished nformatiorr relative to typical highway fill and
dredge activities, typical bridge crossings of streams, specifications relative to
contract requirements regarding the control of siltation and pollution, and copies
of environmental assessments of highway work. The Corps is using this informa-
tion in evaluating the general permit. A public notice ha not yet been Issued.

Signed Director
MISSISSIPPI

Member Department
Jurfe 24, 1978

Date

Please return one signed copy of this questionnaire to the AASHTO ' ,eral Offices
by June 25, 1976.
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JERICAN ASSOCIATION OF STATE HIGIAY AND TRANSPORTATION OFFICIALS
'" * 341 National Pross Duilding

Washington, D.C.- 20045

June 11, 1976

QUESTIO '.MRR, 0N PER.,TTS fOR DISCJL'rrE br DRDOED OR rILL MATERIAL
. UNDER SEC.. 404 or' 'fie rED -:,D\L '-ATER POLLUTION CO.RI OL ACT

1.- Please list the number of permits under see. 404 of the FWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of S acres or more.

235/year

2. Please describe, briefly, any activities for which you have sought general
permits.

Bridge construction and related construction such as temporary haul roads, bank
trimming, minor channel realignaents, rock blankets, spur dikes, revetmepts along
streambanks and removal of existing bridge structures that Are being replaced by
new structures.

Routine daily maintenance of bridge strvctures, such as channel cleanouta, removal
of drift at bridge sites, removal of brush in channel at bridge site and flood
damage repair. All of the above new construction is in Phase II and III waters
and maintenance activities in Phases I, II and III waters.

3. Please relate the status of all applications for general permits.

General Permit application is presently being processed in the Kansas City
District Corps' Office.

-&l v o )a.ot

Signed
Nissouri State Highway Deartment

Hember Department

June 22, 1976
Date

Please return one signed copy of this questionnaire to the AASIrO-GCencral Offices
by Jno 25, 1976.
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AMERICAN ASSOCIATION OF STATE HIGHWAY
3141 National Press

Washington, D.C.-

AND TRANSPORTATION OFFICIALS
Building

20045

June 11, 1976

QUESTION " IRE ON PERMITS FOR DISCHARGE Or DIREDGED OR FILL HTTERIAL
U-DER SEC.. 4014 OF THE reDERAL WATCR POLLUTION COrROL ACT

1. Please list the number of permits under see. 4014 of the FIWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of 5 acres or more.

Under Phase II Nevada anticipates no requirement for Section 404
permits; however implementation of Phase III would seriously affect
our program to the extent of requiring an estimated 40* permits.

2. Please describe, briefly, any activities for which you have aoust general
permits.

Nevada is in the preliminary states of preparinp a general permit
request for excavation, installation and backfill for culverts
and bridge abutments.

3. Please relate the status of all applications f6r general permits.

Nevada's submission of an application for general permit con-
siderati6n is pending.

Grn ata~gndSaeHy Engr.
Nevada

Member Dkpartment
6-22-76

Date

Please return one signed copy of this questionnaire to the AASHTO General Offices
by Juno 25, 1976.
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I62RI.AN ASSOCIATION OF STATE HIGHWAY AND TRANSPORTATION OFFICIALS
341 National Press Building

Washington, D.C. 20045

June 11, 1976

QESTIOAIRE ON PERNIS FOR DISCHARGE OF DREDGED OR FILL MATERIAL
UNDER SEC." 404 OF THE FEDERAL WATER POLLUTION CONTROL ACT

1.- Please list the number of permits under sec. 404 of the TEfPCA which you
anticipate will be required for highway projects under Phase 11 of the
Corps' regulations, which covers primary tributeries of navigable water.,
wetlands adjacent to primary tributaries, and lakes of 5 acres or more.

8TDKM AT 25

2. Please describe, briefly, any activities for which you have sought general
permits.

YR AM 1MW29" o WG OM Ti WTAI1A F A
cvw Vwx. TM (Vs L PC*= HAS YT TO

=GDM.

GOBL iOMT FM SL BRIDGE iAw
Bx FlALMM7 WTHI THE CORPS (V

3. Please relate the status of all applications for general permits.

PUDDUG AT TIS TIME

W WB D AM or PUM= owR & fWIS.
Member Dcpartment

JUne 24, 1976
Date

Please return one signid copy of this questlonnaire to the AASHTO General Offices
by June 25, 1976.
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AERICAN ASSOCIATION QF STATE IIIGI]AY
341 National Press

Washington, D.C.

AND TRANSPORTATION OFFICIALS
Building

2004S

June 11, 1976-

QUESTIONNAIRE ON PER0i'S FOR DISCHARGE OF DREDGED OR FILL MATERIAL
UNDER SEC. 404 OF THE FEDERAL WATER POLLUTION coNTRO[. ACT

I.- Please list the number of permits under see. 404 of the FWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of S acres or more.

(See Attaokmont)

2. Please describe, briefly, any activities for which you bavp sought general
permits.

3. Please relate the status of all applications for general permits.

(&o. Attaotasnt)

-'Sined
6Jrsev Deartmnt of Transportatlon

W J- I Hem5er Department

June 25. 1976
Date

Please return one signed copy of this questionnaire to the AASHTO General Offices
by June 25, 1976.
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AAMZ W-MSTIAMR

TIoN no, 1

he chart entered below, represents our best estimate at this tim
of the muber of Phase II applications projected for July 1, 1976 to
July 1, 1977, some of which are in the process mill

4014 Phase Permits (July I, 1976 - July 1, 1977)

kuaL~. .Ar Antigivated Agglicatione

Design Area I
Design Area II
Design Area III
Design Area rV

Ue

U

15
90
30

Total Anticipated applications next 2 years - 206

QMM8TON NO. 2

On February 9, 1976, NJDOT met in the Philadelphia District COS and
premnted 5 suggested General Permit formats which we felt would be fair and cov
over us for general categories and lower volume deposits during Phase II
and III of the 404 Permit Program. These categories were as followaz

is
2.
3.
4.

ftoeaation and ebankment
Drainage structures
Soil St4bilisation
Eleotrioal and Utility Constriction
ftle Structures

0e On Philadelphia Distriot, from our submission, has developed 11
General Permt formats which Cog feels fulfills the mandates of Section 404.
Sinoe it turns -out that the COB interpretation of "fill material" is limited
to plaoemnt of soil a&Wgretes only, NJiDOT effort in presenting the 5 above
types was a bit more ambitious than was really retired in developing General
PerLits to cover "fill material". The Philadlphfh District COB, on April 22,
after various meetings with NJDOT, informed us of their intent to promulgate
11 General Permits as followsr

Private Recreational Docks
Private Reocational Docks
Reach Restoration
Babmarine Cables
Mooring Dcuys
Piers, Recreational
Pier, Reoretional
Roadway Pills (NJDOT Speo.)
Stream ank Protection (NJDOT Spo.)

,lkeadings, Man Higwater
Do'l ad and Fills

ew Jersey
Delaware
Delaware
lew Jersey
Philadelphia District
New Jersey
Delaware
New Jersey
sew Jersey
New Jersey
low Jersey

I*

5.
6.
7.
41.

10.
11e



196

QU]STION 0. 3

General Perait@ No. *8 and *9 which an of grat important to NJDOT
Ia which have received much NJDOT attention and monitoring N3D0T have been
completed by the Philadelphia CON to Stas 49, WM Below.

1. PJ'mit Text and Conditiona developed
2. Evironantal Reviw Stae Complete (NEgs.)

0 Ditric IVO orapprvaliminenlt.0Public Notice@ 4=4 ent

5. Public Notices Posted.
6. NIS (not anticipated)
7. ublio Metings (not anticipated)
8. Public Bearings knot anticipated)
9. Yh al Review

10. Availability

We have been advised that the month of otober, 1976 would appear to be
earliest which we could expect to utilize General Pezmit No. 8 and
Aeazteaber 1976 for No. 9
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AMERICA A4SOCIATION OF STATE ICWAY AND TRMISPORTATION orrCIALS
341 National Press Building

Washington, D.C.- 2004$

,.June 11, 1976

OLESTIOMAIRE ON PCRa"TI FOR DISCHAIRE OF DREDGED OR FILL MATERIAL
UNDCR SEC.. 404 OF TIME FEDERAL CTER POLL TON COMrOL ACT

I. Please list the number of permits under see. 404 of the FWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lake of S acres or more.

15O Permits.

2. Please describe, briefly, any activities for which you have sought general
permits.

a, Streambenk and shoreline protection
b. Mmbanknt fill
o. Culvert obstruction
4.. bridge pier and abutment constriction
*. !61poriry strm crossing.

3. Please relate the status of all applications for general permits.

Not a single one has been publicized yet by the C.S. despite months
of discussioni and metings ending last february. the New York C.R.
office has informed us that w should not espect any general permits
to be Lesued prior to September 1.

.. ... . igned

11.1 *state eP*J!aet Of franspotation
Member Department

1X7. 197
Date

Please return one signed copy of this questionnaire to the AASHTO General Offices
by June 25, 1976.
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AVESICAN ASSOCIATION OF STATE HIGHWAY AND TRANSPORTATION OFFICIALS
341 National Press Building

Washington, D.C.- 20045

June 11, 1976

QUESTIO,%.!RE ON ERMITS FOR DISCHARGE OF DREDGED OR FILL MhTERIAL
UNDER SEC. 404 OF TUE FEDERAL WATER POLLUTION CO, ROL ACT

1.. Please list the number of permits under see. 404 of the PWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of 5 acres or more.

The number will depend on the type general permit developed by the
Corps of Engineers. Without a general permit covering routine operations,
the nuster would be es imatd at two hundred (200) a year. With a
general permit, this number would be reduced to about 60 a year.

2. Please describe, briefly, any activities for which you have sought general
permits.

Bridge approach fills, temporary detour fills for bridge replacement,
culvert, backfill, sand recovery excavation, channel changes, and bank
rip rap.

•. j

3. Please relate the status of all applications for general permits.

The Wilmington, N. C. District Office of the Corps of Engineers
has delayed action on general permits pending action by Congress
on the amendments to Section 404 which they hope will essentially
eliminate Phase 1I and III of the Corps Program.

Member- Departmblnt "

V Date

Please return one signed copy of this questionnaire to the AASHTO General Offices
by June 25, 1976.
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AE.RICAN ASSOCIATION or STATE ]IGIIAY AND TRANSPORTATION OrFICIALS
3111 National Press Didlding

Washington, D.C. 20045

June 11, 1976

QUESTIONN-AIRE ON PERlTS FOR DISCILARGE OF DRJI)GED OR FIT& WMTrRIA1,
UNDCR SEC. 4611 or Tiu I'CDEL F.EATER POLLUTION CON'rROL ACT

1.- Please list the number of permits under see. 404 of the AfPCA which you
anticipate will be required for hight:,ay projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of 5 acres or more.

The number will depend on the type general permit developed by the
Corps of Engineers. Without a general permit covering routine operations,
the number would be estimated at two hundred (200) a year. With a
general permit, this number would be reduced to about 60 a yea-r.

2. Please describe, briefly, any activities for wh;tch you have sought general
permits.

Bridge approach fills, temporary detour fills for bridge replacement,
culvert, backfill, sand recovery excavation, channel changes, and bank
rip rap.

3. Please relate the status of all applications for general permits.

The Wilmington, N. C. District Office of the Corps of Engineers
has delayed action on general permits pending action by Congress
on the amendments to Section 404 which they hope will essentially
eliminate Phase 11 and II of the Corps Program.

" ewdbor" Dipartment

VDate

Please return one signed copy of this questionnaire to the MS1rTO General Offices
by June 25, 1976.
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AMERICAN ASSOCIATION OF STATE HIGhIWY AND TRANSPORTATION OFFICIALS
"- 314 Natioial Press Building

Washington, D.C. 20045

June 11, 1976

OLUSTIONN IRE O. PERHITS pOR nISCItARGE Or DR.nGr.D OR FILL ,kTrR AL
UNDCK SEC, 404 OF TIlE FEDERAL WATER POLLUTION CONTROL ACT

1.. Please list the number of permits under see. 404 of the SIPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of 5 acres or more.

Approximately 15 projects to be let before July 1, 1977 will require
permits. Of these, anything to be let after October 1, 1976 will
require permits under Phase 3.

2. Please describe, briefly, any activities for which you have sought general
permits.

A. No statewide general permits applied for.
B. Project general permits applied for covert

(1) Ordinary highway embankmints including placement of
culverts.

(2) Riprap for bank and embankment protection where
necessary.

(3) Installation of bridge abutments and piers including
piles.

3. Please relate the status of all applications for general permits.
Under W above

A total of 12 projects have been applied for beginning
December 5,.1975. As of this date, one permit was submitted
to us for approval before final signatures. It has been
returned to Omaha for completion. On 3 pzojeote we bave
been advised that- no permit is necessary until Phase 3 of
the program becomes effective July 1, 1977. The other 8
are in various stages of consideration by the Corps. We
find that instead of the progranumed 90 days for issuance.
a more realistic time period would l)11 days.

Signed f

North Dakota State Hihway DepertneK
Nerber Department

hups 17, 1076
Date

Please return one signed copy of this questionnaire to the AASHTO General Offices
by June 25, 1976.
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,KtERICAN ASSOCIATION OF STATE HIGIhAY AND TRANSPORTATION OFFICIALS
341" Witional Press Building

Washington, D.C.- 20045

June 119 1976

QUESTIONNAIRE ON PERMITS FOR DISCHARGE OF DREDGED OR FILL HMTERIAL
ONDER SEC.. 404 OF THE FEDERAL WATER POLLMTON CONTROL AC?

1.- Please list the number of permits under see. 404 of the 1EPCA which you
anticipate wil. be required for highway projects under Phase I of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adja',ent to primary tributaries, and lakes of 5 acres or more.

We new have 16 permit applications pending with the Corps of

Engineers for Phase I waters. We anticipate approximately 15 to 20
more this year unless regulations are changed.

2. Please describe, briefly, any activities for which you have sought general
permits.

we have requested and the Corps of Engineers is now drafting Public

notices for four types of General Permits as follows

1. Embankment ill Activities
2: Stream Bank and Shoreline Protection Activities.
3.. Culvert Construction Activities
4. Tenqporary-Stoam Crossing Activities

3. Please relate the status of all applications for general permits.

The basic provisions of the four general permits have been agreed

upon by ODOT and the five Districts of the Corps of Engineers having
jurisdiction in Ohio. Draft Public Notices are being prepared by the

• Euntington District andare to be submitted for review about July 8,
1 76. The Environmental Assessmnts are being prepared for each general
permit with no date established for completion.

He er DLportment

Date

Ple80 return one signed copy of this questionnaire to the MAS ITo Generol Offices
by June 25, 1976.
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AMERICAN ASSOCIATION OF STATIC HIGHWAY AND TRANSPORTATION OFFI.IAIS
341 National Press Building

Washington, D.C. 20045 -

June 11, 1976

QUESTIONNTRE ON PER ITS FOR DISCIARGE OF DREDGr.D OR FILL MATERIAL
UNDER SEC. 404 OF THE FEDERAL WATER POLLUTION CONTROL ACT

1. Please list the number of permits under sec. 404 of the FWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of 5 acres or more.

Approximately fifty-six (56) permits are required under Phase II.

2. Please describe, briefly, any activities for which you have sought general
permits.

On April 15, 1976, we filed with the Corps of Mr-4ineers Baltimore District
a general permit application entitled, "Installation of Rock Riprap for Stabilization
of Stream Banks or Highway Slopes".

,y

3. Please relate the status of all applications for general permits.
To date, we have not received the general permit for our application as

referred to in item 2 above. We understand that the Corps is presently processing
our application in association with several similar applications submitted by other
agencies.

The Corps has informed us that several general permit application nst

to highway and bridge projects are currently under consideration and ttat they Vil
notify us as soon as it is concluded that these applications are acceptable. We plan
to submit the similar applications to the Corps as soon as we receive the "go-ahead"-
notice from them. These Applications will include bridge abutment and approaches,
temporary stream crossings, culvert constructions d embanke t fills.

- igiied Deputy Secretary,

Pennsylvania Department of Transrtation
Member Department

June.25, 1976
Date

Please return one signed copy of this questionnaire to the AASHTO General Offices
by June 25, 1976.

. -I
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, AURICAN ASSOCIATION QF STATE HIGMAY AND TRANSPORTATION OFFICIALS
341 National Press Building

Washington, D.C. 20045

June 11, 1976

gUESTIONNAIRE ON PERMITS FOR DISCHARGE OF EDGED OR FILL MATERIAL
UNDER SEC. 4 04 OF THE FEDERAL WATER POLLUTION CO.WrROL ACT

1. Please list the number of permits under see. 404 of the FWPCA which you
anticipate will be required for highway projects under Phase I1 of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of S acres or more.

Bridge Projects -3

Higri#ay Projects -

2. Please describe, briefly, any activities for which you have sought general
permits.

On February 16, 1975, the R. I. Department of Transportation requested a
general permit to cover the following activities:

1. All highway projects that the Federal Highway Administration approves as
being non-major actions under the existing rules.

2.. Activities requiring that the discharge of less than 1,000 0.y. of existing
*stream alterations where les than that amount is to be excavated or rearranged.

3. Temporary stream diversions conducted in acc dance with usually recognized
good engineering standards.

4. Backfills behind bridge abutments.
5. Backfill for drainage outfalls.
6. Bridge replacement projects essentially at the same site except those over

navigable waters.

3. Please relate the status of all applications for general permits.
On March 10, 1976, the Corps of Engineers acknowledgd receipt of our request

and stated they would be in touch with us to arrange a meeting within two or three
weeks. We haven't heard from them since.

JPJ 24 19

I i

ned__-A . / .1/
Member Department '

June 21, 1976
Date

Please return one signed copy of this questionnaire to the AASHTO General Offices
by June 25, 1976.

78-161 0 - 76 - 14
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AMERICAN ASSOCIATION OF STATE HIGIAY AND TRANSPORTATION OFFICIALS
*, 341 National Press Building

. %Washington, D.C. 20045

J3Ue 11, 1976

qUESTIONNAIRE ON PC*I1TS FOR DISCHARGE OF DREDGED OR FILL mATERIAL
UNDER SEC.. 404 OF ,Til FEDERAL WATER POLLUTION CONTROL ACT

1. Please list the number of permits under see. 404 of the FWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulatibns, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of 5 acres or more.

Based on the estimated mileage proposed to be constructed under phase el,
It Is anticipated that approximately 225 permits will be required.

2. Please describe, briefly, any activities for which you have sought general
permits. (1) New culvert and bridge construction on new location, Including necessary

approach fill. (2) Bridge and culvert replacement, Including earthwork necessary to

fldening shoulders of approach fills. (3) Extensions of culverts and bridg wldenlngs,

Including earthwork necessary to widen shoulders of opproach- fills. (4) l!.il borings

and foundation exploration. (5) Emergency repair of existing approach fills, shoulders

or structures regardless of location. (6) The placement of rip rap at existing culverts

and on existing bridge approach fills. (7) Ferry landings, Including bulkheads, ramps,

channel, dredging and fill for approach access roads. (8) installation of fishing or

pedestrian sidewalks on existing structures. (9) Recreational piers, fishing structures

and boat ramps. (10) Shore and bank erosion protection. (11) Construction roads

except In wetlands adjacent to navigable and/or tidal waters whlch shell require a

special permit. (12) Removal of unstable foundation materials. (13) Minor mining

consisting of the removal of-earth materials by excavating below the existing ground

ne t obt in Met ril r cost uci S poss (114 Minor ch nI c ang$ gr stream
_illr 'lsTlA .ro 0r'dpe rjb p . 5 pconJ(ruct on v rkwtn tIne Ntc. lan or

3. et tn t aJ! ap at ons for general per . existing roadwa.

The South Carolina State Highway Department has on two occasions clitles.
ddrssed the U. S. Army Corps of Engineers on the possibility of Issuing

the South Carolina Highway Department a general permit to discharge dredgedoc

or fill material In conjunction with roadway and bridge construction. At

this time, the Corps of Engineers Is In the process of gathering related data and

rel lwing the progress made on and similar general permits. The Corps has tentatively

scheduled a general permit proposal for highway construction-projects for July 1976.

Member Department

Date

Please return one signed copy of this questionnaire to the ASHTO General Offices
by Juno 25, 1976.
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AMERICAN ASSOCIATION OF STATE HIGHWAY AND TRANSPORTATION OFFICIALS
341 National Press Building

Washington, D.C. 20045

June 11, 1976

RUESTIONhIRE ON PERMITS FOR DISCHARGE OF DREDGED OR FILL MATERIAL
MUM SEC.. 404 OF THE FEDERAL WATER POLLUTION CONTROL ACT

1.- Please list the nmber of permits under see. 404 of the FWPCA which you
anticipate will be required for highway projects under Phase I of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of 5 acres or more.

Forty-three (43) j ij" 24 ).9th

2. Please describe, briefly, any activities for which ylu have s80ught general
permits.

a) Fill material on the approaches to bridge crossings over streak.

b) Box culverts and box bridges under the roadway to pass drainsae
of minor streams.

e) Channel relocations.

3. Please relate the status of all applications for general permits.
Requests Approva Remainder

*Project aouroval based upon Corps o'
16 *4 **12 Rnpineer determination that conoletion

date would be prior to implementation
of Phase 1it.

**Of twelve (12) remaininR projects. Public
notices have been set out on two (2)
projects.

'f. A. Goodwin
Signed

Tennessee Dept. of Transoortation
Member Department

6-21-76
Date

Please return one signed copy of this questionnaire to te AASHTO Geeral Offices
by June 25, 1976.
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AMERICAN ASSOCIATION OF STATE HIGHWAY AND TRANSPORTATION OFFICIALS
341 National Press Building

Washington, D.C.- 20045

June 11, 1976

QUESTIONAIRE ON PERmITS FOR DISCHARGE OF DREDGED OR FILL MATERIAL
UNDER SEC.. 1404 OF THE FEDERAL WATER POLLUTION CONTROL ACT

1. Please list the number of permits under see. 404 of the FWPCA which you
anticipate wilI be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of 5 acres or more.

We estimate that there would be about sixty (60) construction
projects per year requiring permits under Phase II of the Corps
regulations. Some of these projects will involve several stream
crossing areas requiring discreet application data for each
location.

2. Please describe, briefly, any activities for which you have sought general
permits.

We have not sought a general permit.

3. Please relate the status of all applications for general permits.

go answer.

4~asD atmn o i s
And Publ~e Tranavortaton'

Herber Department

Date

Please return one signed copy of this questionnaire to the AASHTO General Offices
by June 25, 1976.
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AWCRICAN ASSOCIATION OF STATE IIIG1WAY AND TRANSPORTATION OFFICIALS
"341 National Press Building

Washington, D.C. 20045

June 11, 197G

QUESTIOINIRr. ON PERMITS FOR DISCIARF. OF DRr.JGED OR FILL MATERIAL
UNDER SEC. 401 1Or THC FEDLI.L.b WATER POLIILION CONTROL. ACT

1. Please list the number of permits under sec. 11011 of the FWPCA which you
anticipate will be required forhighway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primarytributariea, and lakes of S acres or more.
There ae S projects which fall under Sec. 404 of the FWICA.
See the attached sheet.

2. Please describe, briefly, any activities for which you have sought general
perWts.

These activities include all types of pipe crossings as well as bridge crossings. The
Utah DepartuAnt of Transportation has already applied for a State-wide Sneral permit.
It is in the process of applying for a general permit for all types of channel
chanes of streams on any highway project.

3. Please relate the status of all applications for general permits.

U.S. Army Corps of Engineers (Sacramnto District) has already processed our
application for a general permit for pipes and bridge crossings? A public
notice will be circulated in the imediete future to receive cossents and
response from various agencies.

Mentor Department

Date

Please return one signed copy of this questionnaire to the AASHTO General Offices
by Juno 25, 1976.
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The following are current highvay projects that are in Phase 1I of the
Corps regulations which cover primary tributaries of navigable water.,
wetlands adjacent to primary tributaries, and lakes of five acres or more:

Protect Number

1-80-3(5)116

1-80-3(8)105

1-215-9(3)297

1-70-4(2)163

Location

interstate

9th Weet to 5200 West

5200 West to Saltair

1800 South to 2500 North

Elgn to Floy (Green River Bridge)

Primary

33-0O'8(2)17

17F-020(2)17

Blue Cut to East Price

West Price Connection

Off-System

Bear River Bridge at Benson

Price River Bridge in North Helper

o-03(06)

0-244(l)
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SMAZXAN ASSOCIATION OF STATE HIG AY A." TRAPORTATION OFFICIALS
3I National Press Building

Washington, D.C. 2004#5

June 11, 1976

2UESTIONNIRE ON PEUITS FOR DISCARGE OF DREDGED OR FILL MATERIAL
UNDER SEC., 404 OF THE FEDERAL WATER POLLUTION CONTROL ACT

1.- Please list the nuber of permits under sec. '40 of the FWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of 5 acres or more.
64 - This Is an estimate based on the following:

(1) Status Report, applications to the Corps of Ugineers and Coast Guard attachedd)
(2) TowRn Eihvay Bridge Program
(3) State System Bridge Improvement Program

Since Phase IU applicability determinations for projects in 2 and 3 have not been
completed, this is an estimate.

2. Please describe, briefly, any activities for which you have sought general
permits.

Mior Roadvay Modification Projects.
(1) Culverts-ille less than 25cy to ordinary high water.
(2) ball Bridges-ills las than MO0cy to ordinary high water end also

with lass than 400 feet of shoreline alteration.
(3 Shoulder Videning-Less than 3cy of fill per linear foot of existing

roadway.

Se AttacthmntAl (1) General Permit Clarifications; (2) Jurisdictional Map;
(0) Proposed General Permit

3. Please relate the status of all applications for general permits.

(1) The Corps of Engineers prepared Proposed General Permit #GP-76-002.
(2) Os May 24, 1976, the Proposed General Permit was discussed vith responsible

state agencies.
(3) lending approval, the Proposed Genral Permit is to be revised.
(4) Prior to isuace of the Geeral Permit, there is to be an additional

Coemating period for the Revised Proposed General Permit.

* n VE UNTOFH

Hesber Department

Ju4 22. 1976
Dete

Pleaso return one signs0 copy of this questionnaire to the MASTO General Offices
by June 25, 1976.
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. AMURICA. ASSOCIATION OF STATE HIGIWAY AND TRANSPORTATION OFFICIALS
341 National Press Building

Washington, D.C.- 20045

June 11, 1976

QUESTIONAIRE ON PERMITS FOR' DISCHARGE OF DREDGED OR FILL MATERIAL
UNDER SEC. 404 OF THE FEDERAL WATER POLLUTION CONTROL ACT

I,. Please list the number of permits under sec. 404 of the FWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of 5 acres or more.

PW9 1- 50 to 60 pAMU4* 4,u4tt,
Pl4J I 100 to Ifo pectit 4aAOI~tt-
PWA IXII - iS0# pvatw 4U"W Y

2. Please describe, briefly, any activities for which you have sought general
permits.

a. Uatittv~ie e aj unat~uct oJ exatig JaciUtWt on a. equ4L dign boiAU
b. Coledguom
a. Tew"&v caw~~g amd bxidA wZitkin, watAwz and itoodptria
d. Box and pipe t LvtAtA in aw(rda*tg, *t8AW, and h~4heA auwdeA *tibutM&iA to

Mnaw Mawe~, Wnd
C. RW tiot Od ILti.ttAA

3. Please relate the status of all applications for general permits.

The Pepa&*Aet lie not ' ~d any gUemaA peAAW t tU tkA te, but we SaL
dev 4 PMotiti"WiA he 24mof Exg9bieeu and tkeiA Env,1AomwW t evie AgeAC11s

teaoecaao~leA.

Thi Vepab*t1it' ewotet ALo~iatOa i,& eextued wM the CoAp6 EIxiA.Umaen4L
Zteve e Aeniea on except on to e&stnoaA peAsi cttAi. To date, the
y o~ w4W exetusiopA ave been co5, 297ed'

a, ViAL wtes and adjacext .eaukeA
b. Wito~ie sites and iUe M CvUC. SCI&i AiC'I
d. Hatwa41 ttoi&* wt. and iZ ey uisonerfand

a artue nt of

Hiok*on

Date

Please return one *ign~d copy of this questionnaire to the MSHTO General Offices
by June 25, 1976.
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hMERICAN ASSOCIATION or STATE iI{GINIAY AN TMANSPORTATION orricIALS
• 3111 National P'ress Hitild Jng

Washington, D.C.- 20O1S

June 11, 19761

QUrSTIORTRd: ON Prr.rrTTS rOR DISCILRCC Or nr rnrrn oR FT[,, RRTRIAL
UNID.K SIX. IM4l (F orl ii;IMIOI., W'ALR i'JI,iUTION CONNOI. ACT

I. Please list the number of permits under sec. 404 of the SFMPA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of 5 acres or more.

Ten (10) permits anticipated under Phase II for the period
July 1, 1976 to June 30, 1977. To date, an equal number of
Phase II permits have been submitted.

2. Please describe, briefly, any activities for which you have sought general
permits.

Our principal concern, the volume of permits required under
Phase I1. Because the effective date of Phase II is July
1, 1977, a Ifeneral permit for streams beyond the principal
tributaries has not been pursued. If the Wright Amendment
fail's, we will immediately seek a general permit for "'all
other waters", and will'handle Phase II projects on an
individual basis, as in Phase i.

3. Please relate the status of all applications for general permits.

There are none in progress.

SA ned
Washington
tmiewer Dc'partment
7-6-76

Date

Please return one signed copy of this questionnaire to the AASIlO Geticral Offices
by June 25, 1976.
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AWRICAN ASSOCIATION or STATE HIGIhAY AND TRANSPORTATION OrFICIALS
341 National Press Building

Washington, D.C. 20045

June 11, 1976

QUESTIONNAIRE ON PERMITS FOR DISCHARGE OF DREDGED OR rILL tATERIAt
UNDER SI;C.. 1WLI OF THE FEDERAL WATER POLLUTION CONTROL ACT

1. Please list the number of permits under sec. 404 of the FWPCA which you
anticipate will be required for highway projects under Phase II of the
Corps' regulations, which covers primary tributaries of navigable waters,
wetlands adjacent to primary tributaries, and lakes of 5 acres or more.

Wisconsin has nine district division of highway offices through
which permit applications are prepared, Based on an anticipated
average of 5 permit applications per district, ve would expect
to apply for approximately 45.peruits under phase II,

2. Please describe, briefly, any activities for which you have sought general
permits.

To. date, ye have not sought establishment of general permit
activities, We have, however, been -io the process of identifying
particular project activities to present to the Corps of Insincere
for consideration for general permits.

3. Please relate the status of all applications for general permits.
As above,

JULI StateRuahvay gnaeer

.# 8gned
WVi. Dept. Trensportation-Div. Highways

Hember Department
June 20. 1976
Date

Please return one signed copy of this questionnaire to the AASHTO General Offices
by June 25, 1976.
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Senator RANDOLPH. Senator Buckley, you might present the witness
from New York State now.

Senator BUCKLEY. I am delighted to present Charles H. Callison,
of the National Audubon Society, who has followed legislation and
environmental matters for years and years on behalf of the Society.

I believe his point of view tends to be rather balanced. I always
welcome his views on the issues that come before us. Welcome, r.
Callison.

STATEMENT OF CHARLES H. CALLISON, NATIONAL AUDUBON
SOCIETY

Mr. CALLISON. Thank you, Mr. Chairman, and I thank you,
Senator Buckley. It is always a privilege to appear before this com-
mittee that has been so stalwart and foresighted in advancing the
clean water and clean air goals of the United States.

It has been my privilege to appear before this distinguished com-
mittee in the past when you have had under consideration the basic
environment laws of this country.

Of course, Mr. Chairman, it gives me a warm feeling to be welcomed
by my own Senator from the State of New York, whom I admire so
much.

The National Audubon Society has been concerned about and
involved in the protection of wetland resources since its very earliest
history. We have, within our own sanctuary systems, some very
substantial areas of wetlands, including, for example, 26,000 acres of
coastal marsh in Louisiana, our great 10,000-acre Corkscrew Swamp
Sanctuary in Florida, the 5,000-acre -Rookery Bay Sanctuary in
Florida, and 4,000 acres of the Four Hole Swamp, the Francis Beidler
Forest, in South Carolina.

So we have long experience and concern with wetlands.
As a national organization, we strongly oppose any tampering with

section 404. The regulations that have now been promulgated by the
Corps of Engineers, after some judicial guidance and some fruitful
consultations with the Environmental Protection Agency, are fair,
reasonable, and practicable.

The Corps has already demonstrated that it can administer its
responsibilities under section 404 with fairness and dispatch and with
intelligent concern for the broader public interest.

The National Audubon Society was involved as an intervenor in a
striking case in point, the Application of the Deltona Corp. for three
dredge and fill permits affecting 2,200 acres of high quality mangrove
swamp and shallow bay bottom at Marco Island in southwest Florida.

The National Environmental Policy Act was complied with, public
hearings were held, volumes of scientific evidence and socioeconomic
testimony received, and the Corps through its Jacksonville district
conducted its own thorough studies.

The decision of the Chief of Engineers, announced April 15, 1976,
was, in our opinion, based on sound and balanced judgment. Two of
the pe7-mits, which would have resulted in destruction of 2,039 acres
of wetlands, were denied.

But Deltona was told it could proceed with development in the
third area, the Collier Bay area, where the environment was already
partially altered and where only 112 acres of wetland would be affected.
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The National Audubon Society as an intervenor had recommended
denial of all three permits. We were joined in this recommendation by
cointervenors, the Environmental Defense Fund, Florida Audubon
Society, and the Collier County Conservancy.

Deltona has appealed the denial of the two permits to the courts.
But this is only the due process of law-no reason for Congress to be
stampeded by developers demanding the law be changed.

The regulations have already made certain that no permits are re-
quired for normal farming activities, nor for normal and necessary
maintenance of existing structures in wetland areas. There are agita-
tors, however, who are working hard to keep the farmers from feeling
reassured-but the motives of such agitators are not agricultural.

They are people who want to drain, dig up, and fill the wetlands for
other reasons.

The members of this committee are knowledgeable about the eco-
nomic and ecological values of wetlands. Further evidence of these
values will be presented by my colleagues on this environmental panel.

But the National Audubon Society also wants again to go on the
record with reasons why wetlands must be protected and why section
404 is good law.

My prepared statement contains additional reasons, or a repetition
of reasons, which you probably heard before, why the wetlands of this
Nation, the estuaries, the salt marshes that join, and the freshwater
wetlands need to be protected.

The records of hearings of this kind are very instructive, of course,
for many scholars who will study them, so we are pleased to have the
opportunity to put this materialin the record.

The point is, wetlands are not wastelands tW be destroyed thought-
lessly or for shortsighted private gain. They are the most productive
of all land forms in terms of life and must be safeguarded for the
public good.

The purpose of section 404 and other sections of the Water Act of
1972 is to prevent their destruction through the deposition of dredged
or fill material or other pollutants unless it can be demonstrated that a
greater public good would be served by such deposition.

Some say that the Corps of Engineers has been sidling into ecological
wisdom somewhat reluctantly and with a nostalgic eye to the sim-
plistic past when dams, dikes, dredges, and draglines seemed to be
everything.

But the corps is a great organization with great technical competence
and a capacity to learn. It is demonstrating that it can make section
404 work. We urge this committee and Congress to reject all amend-
ments to section 404 and give the Corps a chance to make it work for
the public welfare and in the national interest.

Mr. Chairman, I would like to submit for the record an analysis of
the Wright-Breaux amendment-the amendment to section 404 that
was passed in the House of Representatives-that was prepared by the
West Contracoastal Conservation League of Richmond, Calif.

I think it is a thorough study and accurate analysis of what that
amendment does. I believe it will be useful to the committee.

Senator GRAVEL [presiding]. It will appear in the record to follow
your statement. (See p. 218.)

Senator GRAVEL. Do you have any questions, Senator Bentsen?
Senator BENTSEN. No.
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Senator GRAVEL. Senator Buckley?
Senator BUCKLEY. Yes, if I may.
Mr. Callison, do you have similar analysis of the Cleveland-Harsha

amendment?
Mr. CALLISON. Yes, Senator Buckley. This analysis which I am

submitting for the record also includes an analysis of the Cleveland-
Harsha amendment. It shows, section by section, which language
would be changed.

It is our opinion, based on this and our own analysis, that while the
Cleveland-H-arsha amendment, which I think is the amendment that
Senator Hart is proposing in the Senate, would do the least damage.
But we think that is unnecessary, also.

Senator BUCKLEY. Thank you. I shall read your full statement with
great care, but I must confess that I am disturbed by some reports
of the perhaps unnecessary resort to unreasonableness where one
could go to the options.

Mr. CALLISON. I think a great deal of the apprehension is based on
an excited and unjustifiable notion that the Corps of Engineers is
going to be utterly unreasonable in their judgment on these permits.

That is a strange position, I think, for the Public Works Committee
to take, that the orps of Engineers is going to be unreasonab! about
anything. I hope you will think about it seriously. We don't think
they will be unreasonable.

Senator BAKER. Mr. Chairman, if I could interrupt for a minute. I
served on this committee for 10 years and I sat here thinking what a
remarkable change of events this is. The Audubon Society is praising
the Corps of Engineers as a great environmental unit and the Public
Works Committee is being cautioned.

Mr. CALLISON. Yes; that, Senator Baker, is a course of evolution
that is astonishing to us also. We find ourselves surprised.

Senator BAKER. It keeps us from growing older as we watch the
developments.

Senator GRAVEL. Senator Burdick.
Senator BURDICK. No questions.
Senator GRAVEL. Senator Baker?
Senator BAKER. No.
Senator GRAVEL. Senator Domenici?
Senator DO.N!ENIC1. I will hold mine; thank you.
[Mr. Callison's statement and the Wright-Beaux amendment

analysis follow:]

STATEMENT OF CHARLES H. CALLISON, EXECUTIVE VICE PRESIDENT, NATIONAL
AUDUBON SOCIETY

The National Audubon Society, one of the oldest and largest conservation
organizations in the United States, has been working to protect the wetlands of
America since its earliest history. One of the Society's first missions was to preserve
the egrets, terns, spoonbills and other wading birds and seabirds that late in the
19th century and early in this century were being wiped out by the feather trade.
These birds are denizens of the coastal shallows, the estuaries, the salt marshes
and inland wetlands, all of which In their natural functioning, are the most
productive kinds of land, the mostproductive ecosystems on earth. Acre for acre
they produce more protein than a Kansas wheatfield or an Iowa cornfield.

The fisheries of the seas to which mankind increasingly turns for protein are
utterly dependent on the wetland ecosystems which Section 404 and other vital
provisions of the Water Pollution Control Act were written to help protect. And
as ecosystems, they are inseparable. You cannot say they are valuable as life



support systems only up to the line of salt-waters vegetation, or only to the line
of mean high tide.

The preservation of America's vital and eco-essential estuarine riverine and
wetland resources has been formally adopted by our Board of Directors as a
major environmental goal of the National Audubon Society. Substantial areas
of wetlands are preserved in the Society's own sanctuary system including 26,000
acres of coastal marsh in Louisiana, our great 10,000-acre C!orkscrew Swamp
Sanctuary in Florida, the 5,000-acre Rookery Bay Sanctuary in Florida, and
4,000 acres of the Four Hole Swamp (The Francis Beidler Forest) in South Carolina.

The Society today has more than 350,000 members, more than half of whom
are joint members in 371 chapters-local Audubon societies active throughout
the United States. We are, in fact, represented by, and strive to represent,
Audubon chapters and other affiliated organizations in all the states.

It is a privilege and honor for me to appear before this distinguished committee
which has been exceptionally stalwart and foresighted in advancing the Clean-
Water and Clean-air goals of the United States. It has been my privilege to
appear at many of your previous hearings on basic environmental legislation.
And I would like to suggest that you don't need second-guessing by any other
Committee or even by the House of Representatives.

The National Audubon Society strongly opposes any tampering with Section
404. The Regulations that have now been promulgated by the Corps of Engineers,
after some judicial guidance and some fruitful consultations with the Environ-
mental Protection Agency, are fair, reasonable and practicable. The Corps has
already demonstrated that it can administer its responsibilities under Section 404
with fairness and dispatch and with intelligent concern for the broader public
interest.

The National Audubon Society was involved as an intervenor in a striking case
in point, the Application of the Deltona Corporation for three dredge and fill
permits affecting 2200 acres of high quality mangrove. swainp and shallow bay
bottom at Marco Island In southwest Florida. The National Environmental Policy
Act was complied with, public hearings were held, volumes of scientific evidence
and socio-economic testimony received, and the Corps through its Jacksonville
District conducted its own thorough studies. The decision of the Chief of Engi-
neers, announced April 15, 1976, was, in our opinion, based on sound and balanced
judgment. Two of the permits, which would have resulted in destruction of 2,039
acres of wetlands, were denied. But Deltona was told it could proceed with de-
velopment in the third area, the Collier Bay area, where the environment was
already partially altered and where only 112 acres of wetland would be affected.

The National Audubon Society as an intervenor had recommended denial of
all three permits. We were joined in this recommendation by co-intervenors, the
Environmental Defense Fund, Florida Audubon Society, and the Collier County
Conservancy.

Deltona has appealed the denial of the twopermits to the Courts. But this is
only the due process of law-no reason for Congress to be stampeded by de-
velopers demanding the law be changed.

The regulations have already made certain that no permits are required for
normal farming activities, nor for normal and necessary maintenance of existing
structures in wetland areas. There are agitators, however, who are working hard to
keep the farmers from feeling reassured-but the motives of such agitators are not
agricultural. They are people who want to drain, dig up and fill the wetlands for
other reasons.

The members of this committee are knowledgable about the economic and
ecological values of wetlands. Further evidence of these values will be presented
by my colleagues on this environmental panel. But the National Audubon So-
ciety also wants again to go on the record with reasons why wetlands must be
protected and why Section 404 is a good law.

Not only the estuaries-the reaches where rivers meet the sea and fresh water
mingles with salt water-but also the fresh water wetlands behind the salt and
brackish marshes are vital to the production of fish, shellfish and other aquatic
life. Likewise the tributary streams and their associated wetlands-the Natural
lakes, sloughs, marshes and swamps whose waters are fed by and feed into the
big rivers are as vital to the aquatic life of the big rivers as the estuarine wetlands
are vital to the productivity of the sea.

You cannot drain, fill-in, pollute or lop off the wetlands without damaging and
ultimately destroying the life support systems of the bodies of water traditionally
considered navigable in the commercial, or transportation sense. The reason for
Section 404 is not navigation. The reason is life, natural life upon which mankind
depends.
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I'm sure it has been pointed out to you already that marshes are more efficient
than any man-made sewage plant for removing excess phosphates, nitrates and
other pollutants from water flushing through them; for removing such pollutants
and converting them to plant and animal life, or otherwise rendering them harm-
less. But this point is so important it can stand some repetition. Freshwater as
well as saline and brackish marshes are nature's cleansing components in aquatic
ecosystems. But like many other misunderstood gifts of nature, man has gone
about destroying this gift by drainage, filling, and by pouring in an over-load of
pollutants beyond the natural capacity of the wetlands to assimilate and convert
them. Thus man has progressively lessened his own chances for prosperous survival
on earth.

The freshwater wetlands that Section 404 protects, along with the coastal
wetlands, are essential habitat for hundreds of species of wild birds and mammals.
Diving ducks like the greater and lesser scaup, the canvasback and the redhead,
are thought of chiefly in association with the deeper waters of coastal bays and
estuaries, where they spend the winters. But these species, as well as the mallard,
pintail, and other dabblers, are also dependent on freshwater marshes for places
to nest and rear their young. The canvasback and redhead, famous in the sport of
wildfowling have become increasingly rare and threatened because of the progres-
sive destruction of freshwater wetlands.

A host of other migratory birds that lend life, beauty and ecological balance
to the American landscape depend on the swamps, ponds, marshes, the little and
big rivers and the estuaries as an ecological continuum. Among them are the
marsh wrens, phoebes and other small flycatchers, some warblers, the egrets and
other herons, sandpipers and plovers of several species, and many others. The
point is, wetlands are not wastelands to bL destroyed thoughtlessly or for short-
sighted private gain. They are the most productive of all land forms in terms of
life must be safeguarded for the public good. The purpose of Section 404 and other
sections of the Water Act of 1972 is to prevent their destruction through the
deposition of dredged or fill material or other pollutants unless it can be demon-
strated that a greater public good would be served by such deposition.

Some say that the Corps of Engineers has been sidling into ecological wisdom
somewhat reluctantly and with a nostaligic eye to the simplistic past when
dams, dikes, dredges and draglines seemed to be everything. But the Corps is
a great organization with great technical competence and a capacity to learn.
It is demonstrating that it can make Section 404 work. We urge this Committee
and the Congress to reject all amendments to Section 404 and give the Corps
a chance to make it work for the public welfare and in the National interest.
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Pep.ared bys West Contra Costa Conservation League
1015 Leneve Place
Richond, California 94530

7h Wrig t-Beau Amedmee

Abstraot

On June 3, 1976 the U.S. House of Representatives
adopted the Wright-breaux amendment to the 1976 'Clean
Water' funding bill, H.R. 9560.

If it becomes law, this amendment will leave most
of the Nation's remaining wetlands unprotected under
Section 404 of PW'PCA, and seriously reduce protection
of the Hation's waters under the 1899 Rivers & Harbors
Act.

CovT-t of Ereierm re.gulmtions, Seotion d04 of 10WCA,
and House amendments to it are reprinted nd reviewed
in this report.

The matt*z-is now before the U.S. Senate. The
Wright-Breaux amendment has been added to S. 2710, and
H.R. 9560 has been tabled.
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Section 404 of the Federal Water Pollution
Control Act (FWPCA). (33 U.S.C. 1344)

House voting record on the Wright amendment - - - 10

(6/76)

- m -- 9



219

-2-

,ltroduction

In a little publioised action. the House of Represen-
tatives on June 3, 1976 voted to amend the Federal Water
Pollution Control Act of 1972 (PWdCA) in various ways.
To many conservationists, hunters ard fishermen, the most
serious amendment -- the Wright amendment -- is one which
drastically reduces the area of jurisdiction of the Corps
of ngineors and other federal agencies under Section 404
of FdPCA and the 1899 Rivers and Harbor& Act over the na-
tion's streams, lakes, marshlands and estuaries.

It is the purpose of this report to bring key docu-
ments bearing on the matter together, and to provide an
analysis of problems seen in them.

The impact of passage of the Wright amendment on fed-
oral regulation in the nation's wotlando is not yet known.
However, one agency's estimate states that if the similar
and previously introduced "Breau.x amendment" were to become
law, only 10 million of the 70 million acres remaining in
the contiguous 48 States would still be protected. The
60 million acres difference would be left with no signifi-
cant federal protection.

Of the original 127 million acres of wetlands in the
nation, 57 million acres (45 percent) had been destroyed
as wildlife habitat through reclamation by 1950 according
to agency figures, and between 1955 and 1975 another 6 mil-
lion aores were lost. The latter figures average to loss
of 300,000 acres of wetlands per year.

The Br.aux amendment (introduced by Rep. John B. Breaux
(D-LA.)) would re-define 'navigable waters' under a highly
restrictive and archaic formula. It would thereby prevent
application of environmental controls under 3etion 404 of
YWCA and the Fish & Wildlife Coordination Act to the wet-
land acres thus removed from jurisdiction. The Breaux
amendment was adopted by the House Public Works and Trans-
portation Committee at & little known meeting held on April
13, 1976 by a 22-to-13 vote.

But even more, the Breaux amendment would prohibit the
Corps of Engineers from oxercising authority under the f&-
miliar 1899 Rivers and Harbors Act beyond the sa% narrow
definition of 'navigable waters'. This amounts to a revolu-
tion in the method of administration of the 1899 Act, end
in many ways shots back the jurisdiction of the United States
in waterways by over a century.

76-161 0 - 76 - 15
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Public rights in waterways are guaranteed by many state
and fedorl statutes and the Constitution, and have been
the subj*eot of Judicial rulings in the highest courts of
both the United States and England. The Breaux amendment
curiously tries to replace several hundred years of rulings
and precedent by & statement merely 76 words lonig.

Since the Wright amendment includes the eame definition
of 'navigable waters' given in the Breaux amendment, the
former suffers from the same debility &a the latter.

On June 3, 1976 the matter of FWPCA amendments was tak-
on up on the House floor. According to testimony printed
in the Conreesional Record (Vol. 122, No. 84, pp. H5229-
H5.88), Breaux withdrew his amendment for the reason that-
- "the main thing that was lacking was votes", and endors-
ed the amendment introduced by Rep. Jams C. Wright, Jr.
D-Toxae). The Wright amendment was introduced hastily
some Congressmen didn't even got a copy), but after a

short heated debate was passed on a 234-to-121 vote.

The Wright amendment includes all the language of the
Breaux amendment, but adds other features a& well. Wetlands
that are "adjacent" to navigable waters (as defined by Bre-
aux) would be included in the Section 404 jurisdiction.
In addition, "normal" farming, ranching and silviculture
operations would not require permits, nor would moot ain-
tenance work on dams, dikes, eto. ?urtnermore, Federal
project or Federally assisted projects approved by Congress
would not require permit if an environmental impact state-
ment or assessment has been "submitted to Congrees. How-
ever, on this point nothing is stated about the adequaoy of
the BIB, or its review and approval by state and federal
agenciess or the public. The Wright amendment would also
allow the Corps to delegate its authority over "adjacent
wetlands" to a state, and to sign revokable agreements with
State Governors on other wetlands that both agree ae im-
portant to protect.

A third major amendment to Section 404, the "Cleveland-
Harsha amendment", was also discussed on June 3, but never
voted upon. It had the support of the Administration, come
conservation groups and many Congressmen. It would not re-
define navigable waters, but would exempt normal farming,
maintenance work, et., and provide for "general permits"
to be issued to cover possibly thousands of small projects
having "minimal" ouiulative environmental impact. The gen-
eral permit concept had already boon introduced by the Corps,
and some draft public notices are now being prepared.

Heated controversy over what is fact and what is non-
sense has obscured the real Section 404 issues considerably.
For example, as recently as May 13 and persistently prior
to that date, Congressman Wright h&s claimed that every
formerr wanting to deepen an irrigation ditch or plow a
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field, would have to apply for & Corps permit, even though
his claim had been denied repeatedly by high officials
since nearly a year ago on July 15, 1975.

Another example Rep. Harold T. Johnson (D-Calif.) at
the June 3 hearing stated that "California io in support
of the Wright amendment", yet the State Administration in
April stated "we strongly oppose this (Breaux) amendment."

It has lsoe been claimed that full implementation of
the 404 program will result in a fourfold increase in the
annual number of Corps permit applications, yet citing
recent Corps estimates, Asst. secretary of the Army Victor
VOysey stated in a June 3 letters "rankly, I just don't
believe we are going to see that kind of an offet*, add-
ing "my own belief is that the General Permit concept will
reduce the number of permits proceeed substantially. "
Indeed, in California it is expected that one general per-
&it for small forestry industry road stream crossings and
culverts will cover an estimated 15,000 such operations
performed annually.

Corps and EPA regulations dealing with requirements
under deotion 404 were published in "interim final" form
on July 25, 1975 (40 Federal Register, pp. 31320-31344).
In arriving at the regulations, the Uorps hold four major
nationwide public hearings &s well as oonees or local hear-
Ings on the program. According to the Corps, by last July
*over 4,500 comente were received" in response to earlier
proposed regulations for the program. Court reporters
were employed to provide transcriptions of the larger hear-
Inge, so that an extensive record is available for gauging
the public interest in the-program. Unfortunately, there
Ie no indication that Congress examined this huge record
before takL4 action on April 13 and June 3, 1976.

This failing brings us face to face with the key defio-
ienoy in the recent deliberations on the 404 issue. The
Breaux amendment was adopted by the House Public Works and
Tranportation Committee without testimony by the EPA, the
Dept. of Interior, the Corps of Engineers, or eitisen groups
of various persuasions. Purthermor, the matter was refer-
red neither to the Conservation, energy and Natural Resour-
cs Subcommittee ('a. S. Moorhead, Cher.), nor to the Fish-
eries A Wildlife Conservation and the Environment Subcommit-
too (Robt. L. Legett, Cha.,). Both Subcomaittees and their
staffs have long experience In the matter of Corps regula-
tion of activities in the nation's priceless wetlands heri-
tage.
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Historicaly navigable waters not included in

in the Wright-Breaux amendment.

Coastal wetlands adjacent or contiguous to
historically navigable waters are not in-
cluded in the Wright-Breaux amendment.

The Wrigbd-Breaux amendment does not include5
up to their headwaters" end does not include

historicall, navigable rivers, lakes, streams
or artificial water bodies.

Not included in the Wriaht-3reaux Zmendment
unless these channels, canals, la-es, rivers
and streame can be used as a neans to trans-
port interstate or foreign comerce.

Not included in the Wricht-Bretaux azendnezt

or contiguous to waters that can be used as
aeans to trafnsport interstate or foreign
o omercoe.

*Navigable vater* of the United State&"
are those that the Corps has traditionally
managed under the 1899 Rivers and Harbors
Act. They are defined in agreement with
Judicial rulings and precedent based on
English Common Law through oolozal charters
of the original thirteen States. Some
public rights in waters date back to the
Magna Carta of 1215.

The Wright-Breaux amendment deletes all
historically navigable wa'ere and replace.
all judicial history with a 76-word defini-
tion.

I
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The Wgl.t-Breauz amendment gives no dis-
cretion to the District Zngineer for addi-
tional. jurisdiction that might be needed
to protect water quality in the Nation's
waters.

Although the Wriht-areaux amendment util-
ises the terms: "ordinary high water mark",
"mean high water mark*, and "mean higher
high w&ter mark'. these terms are not de-
fined in the amendment.

In preparing the Reglation*, the Corps
has recommended readily meaureable sise
limits for lalkea and streams by balancing
the two conflicting notionsa (1) if l&ke
&ise and stream flow limited are too small.,
a far too expensive and over-regulatory
system would result, and (a) if the lake
and stream limits are too large, then
downstream water quality and wildlife habi-
tat values could be seriously affeoted.

By limiting Corp@ jurisdiction only to
waters that can be used as a means to trans-
port interstate and foreign cocmoroe, the
dright-Breoux amendment degrades the nation-
al water quality and wildlife goals and
policies given in Section 101 of FW1CA.
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This definition of "navigable water'" largely
parallel* a broader definition of "navigable
water* of the United Btoo given by the
Corp in 33 CFR 209.20(d)(1) (see 40 P.R.
31324, July 25, 1976), but *mits Swaters that
have been used in the past" for navigation,
and also oamits noting that suoh waters are to
be taken "up to the head of navigation".
The Corps" definition (oupra) refero to a
more detailed statement given in 33 CM
209.260, which Is based upon & thorough re-
view of judiia rulings having roots in
EUglish common law, Magna Carts, etc.

The Breaux amendment defines navigable waters
about as restricotively as given over a cen-
tury ago in the eael The DaWIiel =al (1871).

It should be noted that "the Act of March 3,
1899' is in fact the 1899 Rivere and Harbors
A91. This Subsection of the Breaiz amendment
turns back the scope of Corps jurisdiction
under the 1899 Act to The Daniel Ball, or
even further. Jurisdiction under Section 404
of PO0A would be equally narrow.

Blimination of the activities noted in Sub-
section (d) from requirements to obtain
NF1DB8 permits under Section 402 of POik
may prove to be an unwise exemption that
could open the door to Industrial or other
substantial exemptions.

What is "normal fa ing' to the small far-
mer usually does not involve the ame kind
or scope of operations used by large cor-
porate farming firms. Admainistrative dis-
cretion may be needed to take such differ-
enoese into account.

At times, what can be cited as "mainten-
onee work, is In fact major nev work. At
present, the Corps routinely makes rulings
on whether or not a proposed operation is
merely 'maintenance' or is "new work'.
If maintenance ie to be exempted by statute,
then administrative discretion in needed to
prevent abuses.
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-a- Comen
Adds OadJ&oent vtlaendow to "navigable
waters* to give the total area of Corps
Jurisdiction under Boo. 404 of PWFMA.

Note that the )right-Breaux sauendment does
MI include lakes less than 5 sores, stream
end tributaries 'up to their headvaters',
end both coastal and freshwater wetlands un-
les they are navigable in the restricted
Wright-Brea&uxz sense, or are 'adjacent" to
such navigable waters. (see also pp. 5-6)

This definition of 'navisable waters" is
the same as that given in the Breaux amend-
ment, and suffers from the same problems.
See Introduction and comments on p. 7.

This definition of "adjacent wetlands* hat,
been compiled from language in existing
Corps regulations (see p. 5), but does not
cover ouch a wide are& because the defini-
tion of "navigable wtrs' is considerably
different.

This prohibition against exercise of juris-
diction by the Corps under both Sec. 404
and the 1899 Rivers and Harbors Act is the
same es Inat given In the Breaux amendment
(see p. 7).

This "general permit" language is not muff-
ioiently specific to prevent abuses or in-
consistent actions arose the nation. The
language for general poraits given in the
Cleveland-Harsha amendment is much more sat-
isfactory in this respect (see p. 7).

I

No goals or standards are given to guide
the form of these possible agreements be-
tween the Corps and the States. As a re-
sult, each agreement with different state
would probably be considerably different as
a result. The Corps could not thus provide
a consistent policy aoross the nation, end
the Corps would have different standards to
follow in treating permit upplioations for
work within a given state.

This lanage is nearly, but not exactly,
the ease as for the 'normal farming" em
maintenance exemption given in the Clove-
land-HUrsha amendment. As noted on page 7
for the latter, administrative discretion
by the District enineoer is needed for the
purpose of detorining what is cited as main-
tonane or 'noral' is not 'new work'.

t
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lfriiht amendment (cont.) -9- Comments

I (I) Tbitocim of drodIporAn s 4 This new proposal would allow "Federal or
Ple Cr~o of ertie auted prj- federally assisted* projects to proceed
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this A toe.Iin ech Mcbet& in the Corps permit process. It does not
boom tucludedI "a atirn~ *t eaImbpact
statemet% ofan-Vroemle 1-1 -m 9W give standards a to what constitutes a

"federally assisted" project, nor does it
1us such emb t6oA2nAtal~t *Lpem etspeak to the adequacy of the SIS, which

mator nvioament~sseaseena &*A beem
ambint"d to 0e t- merely must be filed with Congress. Local
the autbrwatum or ifund',* such pro)- standards for review and the public hearing

"tJ) t Aoceeaaead e A ty. acun option are lost as well. Suoh a system is
tmiuli the Chief of Roloear,, to utbor. open to substantial abuse.
Wed to delq;&W toe a w.&l oa ts rsquet
all of any pen o fuo te eeeted Is __
IM by thin seetba. rtla"n to tbre djet
wadum I thal State U hee ,teas tJA This delegation of "adjacent wetlands' Jurie-

asuch OVAe phas tear th owt rpo. diction to the states gives no standards ofinbelttT. and4 cap•abityF to carry oa| much
funte. " ad) that such deteSsUo , perform-no, nor does it recognize the needWI Uw pubtic tert. An7 suwA CkeqttouabeU be publc" tot eret tAm and oeds- for coordination across state boundaries as
14006 am the 8eifeo dee- beWe". to- needed in migratory waterfowl habitat plan-

lud q, but &31t lit u to. oeena" id
re tn fw Caue, of ,c e a seg , te." ning functions, for example, and now provid-

ed by the U.S. Fish & Wildlife Service. It
would lead to a variety of standards of per-
formance in the various states.

Text of Section 404 of the Federal Water Pollution
Control Act, and the existing definition of its area
of Jurisdiction given in Section 502 (7).

Noes The breaux, Wright, and Cleveland-Harsha amendments
all add additional subsections to the langu a e shown below.
The Wright amendment also amends subseotion (a) slightly.

O'itmaeitr rmtvlor1I on nlu. MATMIAL

'See. 4N. (a) Tie .Secrwary of the Army, acting through the Chief Mkte5l b-Irsri
of E.intere, moy keme permits, after notice aid opportunity feer 0e0nr*17t1.
public hearings for the di.esarge of dredged or flit nterial into the
itarigabie wafers, at se-elli-ed d Ier sat-a

"(b) Subject to stt;ec:ion (7 of thiseection, eah such di%,vnsl
site psill sif*ci for rah such perfnit by the Secreary of tIe#.kriiy
(i) thro gh tne application of guMinee developed by tle Admins.
tretor, in conejuntion with the Secrirtry of the Army. which getide-
line-s sall be hI*rd upon criteria comparable to the criteria erippliclle
to tIhe territorial ses the cetiuotia zone, andi the oean tinder -tccion

I.I(c). sivil (9) in any case where such reilelire under claue (I)
alone watild prohibit the Piecifikation of a site, through the applies-
tioan addifintally of the economic impact of the site on narigation end

(rO &ine Admin~ratr it authorized to prohibit the SPecihM* Dispeet lite,
(iine-itig line withdrawal of a8piicatioe) of any defined area ats a speefeattom
lisivml sile, and Ite is attboried to de-iny or restrict the use of any pro t E

,.PAine err-a rs¢ilfwation (incinding the withdrawal of siecific .
tie) aisa lisprAl sile. Iwenever he detennilne, after notice Ed opr(wr-
tanity fr" public "ll rings, that the discharge of sutch materials into
swh area will have an unneeloable adverse effect an municilial water
suppli shellfth tbed and filcery areas (including spwntie End
hei-ding ares.) wildlife, or rrealional areas. Before making such
ele-ermillion, the Administrator shall emtult with the Secrefary of
the, Army. The Administrator &hall set forth in writing and make ebsas, ef
public his findings and his ms for making ay dlerminatim atmtsrtratere
uiter this madeedhim. gliettlm

"Sr. Me. ) evpt as otherwise . iiclly Ipror.r'l, &when ni in
this Art:

'(7) The tem sarlible waters' mean tIe waters of the "nitel
ultetem itewi the territorial Mas
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Senator GRAVEL. Our next witness will be Mr. William McCredie,
National Forest Products Association.

STATEMENT OF WILLIAM H. McCREDIE, NATIONAL FOREST
PRODUCTS ASSOCIATION

Mr. MCCREDIE. Thank you, Mr. Chairman, and members of the
committee. My name is William McCredie. I am a professional
forester for the National Forest Products Association in Washington,
D.C. We have a written statement we wish to submit for the record
which reflects the views of timber growers throughout the United
States and discusses more fully our concerns with the section 404
pro rm.Ao summarize this statement, we would like to discuss with you

the massive coverage of the section 404 program so that you can see
why we think Congress should adopt corrective legislation.

Our two major concerns are the geographical coverage and the
number of activities of minor environmental significance covered by
the section 404 program. Across the way is a NASA photo of the
State of Georgia. If you look at this photo closely, you can see the
dense network of large and small streams interlacing nearly the entire
area. Under the current section 404 regulations, all streams on this
photo with a normal flow of 5 cubic feet per second or more are sub-
ject to the corps' jurisdiction. We also, as part of our statement, have
maps put together by the Savannah District of the Corps of Engineers,
known as exhibits VI and VII, which show the corps' own determina-
tion of the streams and wetlands which would fallunder their juris-
diction. They claim that the district would now regulate over 14,000
miles of streams and over 2 million acres of wetlands.

We have also a map of two counties in the State of Oregon which
show a shocking expansion of the corps' regulatory coverage as would
occur in many other forest regions in the United States. On this map
phase 1 waters are shown in blue, the traditional navigable waters.
Phase 2 waters are shown in yellow, which are very difficult to see.
Phase 3 is the red. We have other examples in our written statement.

The corps estimates its new jurisdiction in the United States for
rivers has expanded from 50,000 miles to over 3.5 million miles and
for lakeshore line from 50,000 miles to 4.7 million miles. This concerns
us very greatly because adjacent to these waters lie millions of acres
of forestlands which are poorly drained or have a high water table
and hence could come under the definition of wetlands as defined by
the Corps of Engineers.

In the region that runs generally from Virginia to Texas, there are
over 33 million acres of productive forestlands located on so-called
wetlands.

The inclusion of wetlands and the impossible task of identifying this
whole definition of navigable waters on the ground will cause much
more controversy, confusion and uncertainty to millions of people sub-
ject to the section 404 regulations.

In our statement are photos of specific forestry activities that would
be subject to regulation under the section 404 program. In the areas
of waters and wetlands just described, virtually all roads constructed
by anyone would require section 404 permits' where they crossed a
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stream or where they were in wetlands as defined in the regulations.
This is because they are constructed by the placement of earth which
the Corps regards as a discharge of filled material.

In the south, forest roads and areas with high water tables are some-
times built by digging two parallel ditches and placing the excavated
material between the ditches to provide a raised roadbed. That photo
is being passed around to you.

For the same reason, construction of water control ditches also
requires a permit. This picture shows the kind of ditch used in many
regions for control of excess rain and flood waters which improve
conditions for reforestation and forest growth.

Whenever a forest road crosses a stream, bridges or culverts are
installed to provide for normal flow of the water. These structures
involve the placement of earth or rock in a portion of the stream
channel. This picture shows a stream crossing consisting of a culvert
and a small bridge. If the stream has a normal flow of 5 cubic feet or
more, the culvert or bridge requires a permit.

We believe that there are many other forestry activities that are
also subject to permits. We are not fully covered under the exemption
now laid out in the Corps' regulations, which supposedly exempts ali
normal forestry activities.

Hundreds of thousands of permits will be required for forestry alone.
Moreover, the Cos' permit procedure is very complex, costly and
time-consuming. Needless duplication and unnecessary delays are
threatened at all levels of government.

For example, to tie in with the photo of Georgia, we have a map
which shows the proposed area for which the State of Georgia will plan
under their coastal zone management planning process. The Corps
would duplicate this coverage."Every section 404 permit in this area
would have to be reviewed by the costal zone agency.

The Corps, recognizing this problem, has proposed to issue general
permits. The general permit concept, if carried out to effect a general
exemption of minor activities, serves no useful purpose. This would
only add another element of confusion and uncertainty as to when an
activity was "minor"-hence, coming under the general permit-or
when the activity required an individual permit.

The general permits for forest road culverts already developed by
several Corps districts in Idaho and the State of Washington provide
that when the installer complies with the requirements of a given
State law, he would satisfy the general permit conditions of section
404. This we can only view as waste and overlap of the worst kind.

We urge the committee to adopt a practical legislative solution to
this serious dilemma rather than leaving it to the courts. We basically
support an amendment to section 404 that restores its original concept;
namely, to require the Corps to take water quality considerations into
account in carrying out its maintenance programs in the truly navi-
gable waters.

Thank you.
Senator GRAVEL. Thank you very much, Mr. McCredie.
Senator DOMENICL What would you consider, or describe for us,

what are normal activities of your particular industry? What is
normal?

Mr. McCREDIE. Senator, we believe that all the activities related to
the growing of tree crops are normal, including the building of roads
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and including the building of water control ditches to remove excess
water and to supply water when it is needed. In addition they include
harvesting and the many other forest management practices that are
carried out over the Ion life required to grow these forest stands.

Senator DOMENICI. That wouldn't vary?
Mr. MCCREDIE. The individual practices would vary in every

State and region, by soil conditions and by many other variables,
particularly rainfall.

Senator DOMENICL. But the normal activities that you have de-
scribed would have a varying impact depending upon where you were
doing them, wouldn't they?

Mr. MCCREDIE. Yes; it varies throughout the regions. Some
regions have one type of forest practice or logging method, for instance,
cable logging. Some regions build roads on steep slopes and other
regions build roads on flat slopes and carry out their logging in a
much different way.

Senator DOMENICI. This areayou have described as coming within
their purview as being wetlands, I assume you were saying that
within the original notion of the wetlands they weren't supposed to
be in there. Is that what you are saying? And I am asking you are
there any forest activities that are taking place that are normal in
nature that might occur within wetlands whether it be your original
definition or this one?

Mr. MCCREDIE. The definition as the Corps now has it laid out in
their regulations would include approximately 100 million acres of
productive-forestlands that are used now for growing timber. These
are primarily hardwood bottomlands, of which there is a great number
in the South. Harvesting and roadbuilding activities are carried out
on these hardwood bottomlands that would come under the definition
of wetlands.

Senator DOMENICI. How many acres would have been included
within the concept as you are telling us to adopt it with reference
to the definition of wetlands? You have mentioned the figure 100
million acres. How many would be under what you construe to be the
Corps' original jurisdiction over traditional navigable waters?

Mr. M6CREDIE. I cannot give you a specific answer on that, Sen-
ator. All I can say is that the industry was not bothered by having to
get those kinds of permits under their traditional jurisdiction programs.

Senator DOMENICi. Thank you, Mr. Chairman.
Senator BUCKLEY. I am a little disturbed about the phrase, "The

drainage to take off excess waters." Does this not suggest that the
drainage of wetlands to create conditions where trees can be grown
where otherwise these trees would not be grown? Is there a destruction
of wetlands that takes place or has taken place in expanding the area
in which you can grow trees?

Mr. MCCREDIE. I would say in forestry that this is not the case.
We are usually not converting wetlands in the connotation of marsh
lands or lands that are under shallow water to growing timber. The
wetlands that seem to creep in under the Corps' definitions are lands
on which trees already are growing and in which we are trying to
sustain that growth.

For instance in hardwood bottomlands where they are periodically
inundated by Aoodwaters from the adjacent waterways.

Senator BUCKLEY. You said usually. Is it ever the case?
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Mr. MCCREDIE. I personally am not aware of one where they have
converted but it could be possible. But I don't know of any.

Senator BUCKLEY. You would agree that it is reasonable to make
sure that that wouldn't take place?

Mr. MCCREDIE. I don't think it is a feasible activity.
Senator BUCKLEY. Thank you.
Thank you, Mr. Chairman.
Senator BURDICK. I haven't read the Supreme Court cases fully,

but I understand for these purposes the jurisdiction over navigable
streams extends to the smallest tributary. Is that correct?

Mr. MCCREDIE. In the case NRDC v. Callaway, the court asked the
Corps to go back or ordered them to go back and expand their defini-
tion to the maximum extent permissible under the commerce clause.
This is apparently what the Corps has done.

Senator BURDICK. How much of the river system does it include?
Mr. MCCREDIE. It includes all tributaries up to the point where

they flow normally, 5 cubic feet per second.
Senator BURDICK. And you are suggesting to go back to the tradi-

tional navigation definition. What was that?
Mr. MCCREDIE. That in itself is a complex definition, Senator.
Senator BURDICK. I understand.
Mr. MCCREDIE. But it is primarily those waters which have been,

are used, or could be used for navigation; in fact, those that are
capable of carrying commerce interstate and foreign commerce.

Senator BURDICK. That is hazy, "or could be used". "Could be used"
could be a large part of the system, couldn't it?

Mr. MCCREDIE. It could be. And that also is the case, if I might
add, in the definition in section 16 of S. 2710, where they would
change the defintion to those waters which are now used or are sus-
ceptible to being used. We feel that the term "susceptible" has a
major expansion opportunity that would include most of the tradi-
tional navigable waters.

Senator BURDICK. I think you put your finger on a problem of
definition right now.

Mr. MCCREDIE. Yes.
Senator BURDICK. Thank you.
Senator GRAVEL. Senator Hart.
Senator HART. It seems to me that the quarrel is not for a permanent

program, but Congress' efforts to protect the wetlands. Is that right or
not?

Mr. MCCREDIE. I am not sure how to take that, Senator.
Senator HART. You are talking about 100 million acres of wetlands

in the South that you don't want the corps to have anything to do
with. It doesn't seem to me that your problem here is with the corps'
permit program.

You say you don't want the Congress to enact legislation which in
any way does not protect that territory, is that right?

Mr. MCCREDIE. I am concerned about the productive forestland
that would fall under this very broad definition of wetlands. The
forest industry supports the concept of preserving those wetlands that
are truly the breeding grounds and the spawning grounds for important
fish andshellfish resources.

Senator HART. But that is not the 100 million acres in the South?
Mr. MCCREDIE. No, sir.
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Senator HART. Thank you.
Senator GRAVEL. Senator Morgan?
Senator MORGAN. No questions.
Senator BAKER. As I look over this panel, which represents a con-

siderable range of interests and points of view, it seems to me that it
might be useful in our considerations to figure out where we got where
we are. Senator Domenici is entirely right, we ended up there because
the courts put us there and the Corps of Engineers, I think, has val-
iantly and honorably tried to carry out the requirements of that initial
decree as confirmed in the appellate system.

Mr. Speth, I think, found a logical theory that he was convinced the
corps were correct and we find ourselves then, in the case of water, in
the same situation we found ourselves, Mr. Chairman, this morning at
8 o'clock on the floor of the Senate, with air. That is a situation that
this committee, I suspect, did not realize it was creating at the time it
created it.

I am not particularly fond of self-criticism, but I think we of the
committee need to accept part of the responsibility for it and maybe
confess that in the past some of our legislation has been more poetic
than it has been precise.

I think that careful attention needs to be given to how we express
our national aspirations and roles in the field of air legislation; but by
the same token, the court should understand, as I am sure all the liti-
gants before the court will understand, that statutes are not to be
tortured into national policy. So maybe we all need to do this together.

I propose, Mr. Chairman, and I think that is the essence of much of
the testimony that has appeared here, that we not stand on narrow
legal issues, that we not try to compete for favor or advantage on the
basis of what happened serendipitously, but rather we set about trying
to establish a national policy for wetlands, for agriculture, for forestry,
and that we legislate it.

We are going to do that under the gun here, but in this particular
case it may be necessary to go back and pick up the stitches a little
later.

I do urge that all of us think on the proposition that whatever
legislation we adopt should be carefully and totally worded to meet
the particular exigencies of this circumstance and that we save in
reserve until a later day a further refinement and statement of our
national goals and aspirations.

I guess the burden of these remarks is meant to say I am willingto
do whatever we need to do to remedy a decision in section 404, but
I am not willing in what is probably the last 3 weeks of this session
to try to restate the general policy of the Government of the United
States on both air and water.

It may be just because I am tired from having to come in at 8
o'clock this morning and trying to explain what the Congress meant
with the Air Quality Amendments of 1970, and end at 8:30, trying to
say what the Congress meant about the Water Quality Act. Someplace
along the way, we need to help the corps resist temptation to legislate
for us, and I pledge myself to that end.

Senator RANDOLPH.'Thank you, Senator Baker.
Most difficult discipline is to discipline yourself. That is what you

are really saying, isn't it?
Senator BAKER. That is right.
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Senator RANDOLPH. We will try to do it here.
Senator BAKER. It reminds me of the fellow who came in my office.

He said, "I have a little extra money. Do I have to hire an extra
lawyer?" I was tempted to say, "You don't need another lawyer, you
better hire yourself some witnesses."

Senator RANDOLPH. It is a night for stories. We had a candidate
in West Virginia who came to me a few days ago and was very frus-
trated. He said, "They are telling lies about me in this campaign."
And the trouble is they have proven some of them.

If all the skies were parchment, if all the seas were ink, if all the reeds were
pens, and all the men could write, they still could not match the red tape of this
government.

These words were written in the 14th century, directed at the
Roman Government. So we have been doing it for a long while.

[Mr. McCredie's statement follows:]
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Mr. Chairman and Members of the Committee:

My name is Wl4larn H. McCredie and I an Director of Industrial Forestry

for the National Forest Products Association, based in Washington, D. C. I

hold a degree in forest engineering from Oregon State University and have worked

in all phases of forest management for over twenty years. Appearing with me at

this hearing on behalf of the industry are Harriet B. Marple, Environmental

Attorney, International Paper Company. New York, and David C. Nicholson,

Assistant Director of Environmental Resources, Weyerhaeuser Company, Tacoma

Washington. Both are industry leaders who have been working for over the past

year on the Section 404 issue.

I appear here today on behalf of the National Forest Products Association,

its member associations and companies, and the American Paper Institute.

Together we represent more than 2, 000 member companies. We believe that

this statement reflects the views of the entire forest Industry -- pulp, paper,

lumber, plywood, and forestry -- including the 4 1/2 million individual who own

forestlands in this country.
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We applaud your recognition of the chaotic situation which surrounds

1404 of P. L. 92-500 brought on by greatly expanded interpretations by both

the courts and the regulatory agencies administering the program. The

people who will be adversely affected by the Army Corps of Engineers current

404 program have tried in comments and hearings to convince the Corps it

should adopt a more practical and workable program. To date the Corps has

not acted to correct the situation. Therefore. we urge the Congress to take

corrective legislative action and thank you for this opportunity to present our

views.

This statement will review the history and purpose of 5 404 and show how

the Corps has expanded its jurisdiction far beyond the intent of 404, even as

interpreted by the court in NDRC v. Callaway, ( 7 ERC 1784), and far beyond

the bounds of reason. We also outline in considerable detail the burdens

imposed on our industry and the affected public by the 404 program. We explain

how the Corps' programduplicates existing regulatory programs. Finally, we

discuss the most prominent of the legislative alternatives to the solution and

explain why we support 5 16 of S. Z710 as passed by the House of

Representatives as an acceptable solution to the problem.

This submission is accompanied by a copy of our comments (Exhibit I

referred to hereafter as 'Commente'l on the Corps' interim final regulations

promulgated July 25, 1975. As explained in the Comments, the Corps'

regulations far exceed the statutory mandate.

History and Purpose of 1404

For ov.r 75 years the Corps has been responsible for keeping the nation's

navigable waters open for waterborne commerce. For this reason the

Congress gave the Corps authority under the 1899 River and Harbor Act to

regulate dredging and disposal of dredged spoils in the navigable waters.

76-161 0 - 76 - 16
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The stated objective of P. I.. 92-500 was to restore and maintain the

integrity of the nation's waters. Our reading of the legislative history

of 5404 leads us to believe that the primary purpose of 1404 was to insure

that the Corps would give proper consideration to water qualty in disposing

of dredgod spoils. For instance, during the debate on the Conference

Committee bi l. Senator Muskie, the principal architect of the 1972

amendment, submitted the following statement regarding 64041

'The Conferees were uniquely aware of the process by which the
dredoo and fill permits are presently handled and did not wish to
create a burdensome bureaucracy in light of the fact that a system
to issue permits already existed. At the same time, the Committee
did not believe there could be any Justification for permitting the
Secretary of the Army to make determination as to the environmental
implications of either the site to be selected or the specific spoil to
be disposed of in a site. Thus, the Conferees agreed that the
Administrator of the Invironmenttl Protection Agency should have the
veto over the selection of the site for dredged spoil disposal and over
any specific spoil to be disposed of in any selected site.

'The decision is not duplicative or cumbersome because the permit
for review will set forth both the site to be used and the content of
the matter of the spoil to be disposed. The Conferees expect the
Administrator to be epoditious in his determination as to whether
a site is acceptable or if specific spoil material can be disposed of
at such site.

"At the same time, the Committee expects the Administrator and the
Secretary to move expeditiously to end the process of dumping 6redged
spoil in water to limit to the greatest extent possible the disposal of
dredged spoil in the navigable inland waters of the United States
including the Great Lakes to Identify land-based sites for the
disposal of dredged spoil ad, where land-based disposal is not
feasible, to establish diked areas of such disposal."

The foregoing seems to indicate clearly that 404 was intended as a program

to curb the Corns -- to require the Corps to consider water quaUty objectives

in carril out its own mantenance programs in the navigable waters. Dredged

spoitls were clearly the focus. Apparently 404 was only intended to be

coextensive with the Corps' urisdiction. (For further discussion, we refer

you to pages 14-16 of the Comments.)
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The 404 regulations now in force bear little relation to the original

water quality objective. Congress exprosely said in 101(b) of P. L., 92-500

that the states have the primary right and responsibility to plan the develop.

meat and use of land resources. However, in reality, under 404 as

interpred by the Corps, many millions of acres are being subjected to

federal land use control; and this control is being exorcised by the Army Corps

of Engineers.

How did this happen? When the House and Senate passed the bills that

ultimately became P. I.. 92-500, both bills defined the term 'havigable

waters" to mean 'the navigable waters of the United States." The Senate

bill included tributaries of navigable waters. The Conference Committee

redefined 'havigable waters" to mean 'the waters of the United States'"

Because the term 'havigablo waters" is used in 404, this ultimately

resulted in a massive expansion of the Corps Jurisdiction.

In addition, however, the Corps (and to some extent the EPA) have

grossly compounded the problem by applying the 404 program to nonpoint

source activities, contrary to P. L. 92-500 (see Comments pp. 12-18).

Silvicultural, agricultural, ad construction activities are some of the major

nonpoint sources under the Act [5304(e) and |208(b)(2)] to be controlled to

the extent provided in the Act by 'procedures and methods (including land

use requirements )"adopted pursuant to 1208. Practical c control of nonpoint

sources in forestry can best be achieved by positive incentives to encourage

the application of good land management practices.

Dtn.dd Scope of Geotraphic Covoraxo

There was no problem with 404 for the first few years after passage of

the Act because the Corps interpreted 404 as applying only to Its traditional

jurisdiction. However, in March, 1975, as a result of the court decision in
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waters" in its regulations. It is this new definition of navigable waters which

has been one of the principal causes of our problems.

In the Callaway case the court said, in essence, that the term 'bavigable

waters" could not mean one thing in one part of the Act and another thing in

another part of the Act. This being the case, we would have expected the

Corps of Engineers to adopt the definition of navigable waters which the

Environmental Protection Agency had adopted several years earlier (though

the EPA definition itself is probably too broad). (See Comments at pp.

26-32.)

However, astonishingly, the Corps' definition went far beyond the waters

defined as navigable by EPA to include all coastal and freshwater wetlands

"adJacent" or contiguouss" to such waters. We beUeve that the inclusion of

wetlands exceeds the Corps' statutory authority to the extent that 'Wetlands"

includes Land areas not within the boundaries of water bodies. Moreover,

the Corps defined wetlands so broadly, and so imprecisely, that the term

even covers some lands which merely have a high water table. Indeed, the

Corps suggests in a recent analysis that 'adjacent wetlands" as defined in

516 may cover dry agricultural land behind dikes. Also, the term 'adjacent"

wetlands refers to wetlands which are near, but not actually connected with,

water bodies.

We are submitting at the hearing a satellite image of the State of Georgia

taken from an altitude of 570 miles (Exhibit 2).1 It shows in great detail the

vast network of rivers and streams interlacing Georgia. This is typical of

most states. It also shows a large whitish area, predominantly farm land,

laced with small streams which would doubtless be 5 cf. or more and hence

covered by the 404 program.

1/ NASA LANDSAT-l satellite image mosaic, Sthte of Oeorgia, exhibited
at the hearing and returned to witness,
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The shocking scope of the Corps' regulatory coverage in other states

is also vividly Illustrated in attached Maps (Exhibits 3. 4. and 5). We have

selected counties in the states of Orego,, West Virginia. and Maine to show

how the Corps will expand its jurisdiction beyond traditionally navigable

waters.

The colored lines represent our estimate of the expansions under Phases

U and Ml for rivers, streams, and lakes based on discussions with the Corps

and U.S. Geological Survey maps (Scale 1:250, 000). Only a small portion

of the areas that could be classified as 'Wetlands" under the Corps 404

definition are shown on the U.S. G. S. maps (i. e. , marshes and swamps).

The Corps' definition of terms used in its construction of 'havigable

waters" are very imprecise (e.g. , 'headwaters'" 'Icoastal wetlands, "and

"freshwater wetlands'). It will be an almost impossible task for the Corps

to actually identify on the ground or even on maps its jurisdictional area.

Our experience to date is that each of the 37 Corps Districts will interpret

the requirements quite differently. Adding to the confusion is the large

number of different 'Wetlands" definitions currently used by federal and

state agencies.

Exhibits 6 and 7 are maps prepared by the Savannah, Georgia, Corps

District showing a preliminary determination of its jurisdiction related to

drainages and wetlands respectively.

The Savannah District, which includes the major position of wetlands in

Georgia, estimates that its new jurisdiction under Phases 11 and [U will include

14, 200 miles of so-called navigable waters and 2, 010. 000 acres of wetlands.

There are many differing definitions of wetlands in use by federal and state

agencies.
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For example, the Fish end Wildlife Service. Department of Interior,

has estimated there are S. 9 million acres of wetlands in the state of Georgia

(Circular 39). The Forest Service, USDA, estimates that 4 1/2 million

acres of Georgia' a productive forestlands are classified as wetlands.

Therefore, we are greatly concerned that the Corps' new definition of wetlands

will cause wide-spread confusion and umcertainty as to when permits are

required. This situation could result in administrative delays and costly

Utigetion.

This confusion will be further compounded because of overlap with the

Coastal Zone Management planning process. PFhlbit 8 shows the area

proposed by Georgia for its CZM planning to protect wetlands. As you can

see, the Corps' 404 program duplicates this coverage. Under the 404

regulations the states CZM agency must review each 404 pernt.

The Corps estimates that, throughout the U. S. . its new jurisdiction

for rivers has expanded from 50, 000 miles to cover 3. 5 million miles,

and for lake shorelines, from S0,000 miles to 4.7 million miles. We do

not know how many acres of wetlands will be covered, but we do know that

many states have substantial wetland acreage. In Florida, for instance,

wetlands constitute some 35 percent of the state.

We are greatly concerned ab,-,it the Corps' expanded definition of

wetlands because at least 84 million acres of productive forestlands

Ul adjacent to these rivers and lakes and are characterized by poor

drainage or a high water table (Soil Conservation Service 1975 Land Use

Inventory). This type of land appears to be within the Corps' definition of

The Forest Survey compiled by the U. S. Forest Service indicates that

2L 5 percent, or 3 1/2 million acres, of Florida' s productive forestland

is growing on wetlands. In Georgia 18 percent, or 4 1/2 nilUon acres,

I/ Oeorgilss coast, wetlands and geologic resources, exhibited
at t1e hearing end returned to witnoss.
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also 18 percent, or 2 1/2 million acres. In the region that runs generally

from Virginia to Texas there are over 33 million acres of productive

forestlands located on wetlands.

Forestry Activities Covered

The second principal cause of our problems is that in its new regulations

the Corps completely ignores the fact that 1404 does not apply to nonpoint sources,

including silvicultural activities. We would Uke to describe some of the specific

forest industry activities that, under the Corps' interpretation, would require

404 permits if carried out in this vast drainage and wetland area. All of

these activities should be controUed only in the manner and to the extent

provided in 1208 plans.

Virtually all roads constructed by the forest industry, or for that

matter by anyone in this area, would require 404 permits. This Is because

they are constructed by the placement of earth, which the Corps regards

as a ' charge of flu material". In the South forest roads through areas

with high water tables are sometimes built by digging two parallel ditches-=

for water control--and casting the excavated material in between for the

roadbed. This Is illustrated in Exhibit 9. The sidecast material is

regarded as a discharge of dredged material.

For the same reason, construction of ditches for any purpose requires

a permit. ExhibIt 10 shows the kind of water control ditch used in many

regions for control of excess rain and floodwaters. This improves

conditions for reforestation and forest growth.

Whenever a forest road crosses a stream, bridges or culverts are

installed to provide for normal flow of the water. These structures involve

the placement of earth or rock in a portion of the stream channel.

Exhibit 11 shows a stream crossing consisting of a culvert and a small

bridge. If the stream has a normal flow rate of S cubic feet per second or
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more, the structure requires a permit for placement of the earth or rock

fill. Exhibit 12 is intended to give an idea of what a 5 cfs stream looks like.

Private forest landowners alone construct or reconstruct about 45, 000 miles

of road a year with stream crossings averaging four per-mile. A large

percentage of the 180, 000 crossings would require a 404 permit.

The Corps requires permits for many other activities if done within its

jurisdiction, such as the installation of underground pipe or utility lines or

the placement of erosion control structures.

Burdens Imposed by the Program

We have tried to show you the vast acreage involved in the 404 program

and the numerous small day-to-day activities which are subject to this

program. The Corps has grossly underestimated the number of permits

required for the forest industry alone.

Moreover, the Corps' regulations provide for a very complex, costly,

and time-consuming permit procedure. Needless duplication and unnecessary

delays are threatened-at all levels of government. (The unnecessary burdens

and duplication caused by the regulations are outlined at pages 4-8 of the

Comments. Also attached as Echibit 13 is an analysis and chart showing the

numerous steps involved in getting a 404 permit. )

Congress gave clear direction in 5 1OL(f) that the procedures used in

implementation of the Act should:

"encourage the drastic minimization of paperwork and interagency
decision procedures, and the best use of available manpower and
funds, so as to prevent needless duplication and unnecessary delays
at all levels of government."

Also, as Senator Muskie said, in the statement quoted above:

"The Conferees were uniquely aware of the process by which the
dredge and fill permits are presently handled and did not wish to
create a burdensome bureaucracy in light of the fact that a system
to issue permits already existed."
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We feel certain Congress could not have contemplated the massive 404

program undertaken by the Corps.

All forestry activities are nonpoint sources as the term is properly

interpreted. They either do not require regulation or are already subject

to some other form of regulation. Plans addressing noupoint source pollution

are being adopted under 1 208 of the Act. Pursuant to the Coastal Zone

Management Act, 30 states are in the process of adopting plans restricting

the use of wetlands. Many states have forest practice acts and other laws

designed to protect water quality. The harvesting of timber on federal lands

is strictly regulated in this regard.

Exemption from the onerous 404 program is especially important to the

4. 5 million private individuals who own 60 percent of this country' s productive

timberlands. While most of these people own only 40 to 80 acres each, they

produce 52 percent of our wood. The wood fiber needs of this country cannot

be met without their output. The 404 program is a real disincentive to small

landowners. Moreover, it Is contrary to the federal policy of encouraging

small landowners to grow timber, as expressed in the federal Forestry

Incentive Program (16 U. S. C. 1501-1510).

General Permit Aproach

The Corps, recognising the fact that its 404 program would fall of its

own weight if individual permits were required, has proposed to issue general

permits. The legality of general permits under 5404 is highly questionable

because 404 speaks of permits for discharge "at specified disposal sites"

However, even if general permits were legalized, the current 404 program

as interpreted by the Corps would still be objectionable because it:

-- gives the Army Corps of Engineers control over land use decisions

on millions of acres of private and public lands in derogation of states'

rights and responsibilities;
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-- puts an agency with no relevant experience In charge of regulating the

forest, agriculture, road construction, and building industries; and

-- requires regulation of activities which should be treated as nonpoint

sources not requiring regulation under forest practice acts, fish and

game laws, flood plain management laws, 1208 plans, coastal mono

management plans, and other laws and regulations too numerous to

mention.

The Federal Water Pollution Control Act is not a federal land use act.

As mentioned before, Congress recognized in 6101(b) of the Act that land

use is primarily the right and responsibility of the states. Federal land use

bills have been defeated in Congress in recent years.

Nor is 1404 a wetlands protection measure. Congress did pass a

wetlands protection act only nine days after it passed the Federal Water

Pollution Control Act Amendments of 1972. This was the Coastal Zone

Management Act, which provides federal financial support for state land

use planning in the coastal zone. It is Important to note that in this landmark

legislation Congress continued to recognize the primary right and

responsibility of the states to control land use.

Inflation Impact

On March 30, 1976, over 7 months after the Corps had implemented the

new 404 program, it submitted a 50-page Inflationary Impact Statement (US)

to the Council on Wage and Price Stability, pursuant to Executive Order No.

11821. The Corps did not even attempt to assess the major costs imposed

under the 404 program, stating.

"Although we believe all of the major impacts of the regulation have
been identified, we have been unable to quantify them. Quantification
Is impossible because of the nature of the program itself which
provides for case-by-case pubUc interest evaluations of ndividual
(or, in some cases, general classes of) permit applications."
(Emphasis added. )
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The Corps said that its own costa for the program would be $24-$53 million;

it ducked the issue of cost to the affected pubUc saying in essence the benefits

would outweigh the costs because the Corps would decide each permit application

on the basis of the pubUc interest. Of course, if this were the test for

determining whether a program would have an inflationary impact, there would

be no point in having any agency write an IUS, since the government presumably

always acts in the public interest.

There are numerous major criticisms of the Corps' I[S:

-- The Corps gave no hard data about the geographic

scope of its program even though, am demonstrated by

this statement, such data was available to the Corps.

-- The Corps erroneously assumed that 404 was a wet-

lands preservation measure and included In the

"benefits" of the program the preservation of

wetlands. Lf the Corps is correct, then the wetlands

will have to be 'reserved" by prohibiting or restrict-

ing activities thereon. The costs of such prohibitions

or restrictions imposed on the owners of such wetlands

should have been assessed. U timber cannot be cut

because, say, a road construction permit is denied,

there is a real, measurable economic loss.

-- The Corps should have discounted the benefits claimed

for the program to the extent that its 404 program

duplicates existing regulatory mechanism@.

-- The Corps assumed in its ILS that general permits were

legal. U this is not so, the cost of the 404 program

would be much higher than $24-$53 million, because indi-

vidual permits would be required.
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-- The Corps astonishingly claims In its US that the cost

to administer the 404 program i probably the moat

significant economic impact of the program. This

completely ignores the very substantial costs, direct

and indirect, to the private sector of complying with the

404 program.

Alternative Lexislative Solutions

We hope the Committee will consider legislative solutions to this serious

dilemma rather than leaving it to the courts. We still support the Breaux-

Tower type of amendment to 404 because it restores 404 to-what we

perceive as its original concept -- namely, to assure that the EPA will not

interfere with the Corps in its programs to maintain navigable waters while

requiring the Corps to take water quality considerations into account in

carrying out these programs. Nevertheless, we think that S16 of S. 2710 as

passed by the House of Representatives is an acceptable approach to the

problem.

Section 16 of S. 2710

Section 16 would define navigable waters for 404 purposes as:

'IIl waters which are presently used, or are susceptible to use
in their natural conditions or by reasonable improvement as a
means to transport Interstate or foreign commerce shoreward
to their ordinary high water mark, including all waters which
are subject to tho ebb and flow of the tide shoreward to their
mean high water mark (mean higher high water mark on the west
cost). "

This would confine the 404 program essentially to the Corps' traditional

jurisdiction, which is currently defined In the Corps' regulations

[1209. 120(d)(l)] as,

'waters that have been used in the past, are now used, or are
susceptible to use as a means to transport interstate commerce
landward to their ordinary high water mark and up to the head
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of navigation as determined by the Chief of Engineers, and also
waters that are subject to the ebb and low of the tide shoreward
to their mean high water mark (mean higher high water mark on
the Pacific Coast). See 33 CFR 209. 260 (ER 1165-2-302) for a
more definitive explanation of this term."

In addition, 116 would add to the Corps' jurisdiction coverage of

wetlands adjacent or contiguous to traditionally navigable waters. Before

the Callaway case, the Corps never claimed jurisdiction over wetlands,

except insofar as they were within water bodies, I. e. , subject to tidal action

or below the ordinary high water mark. (See 1209. 260 as in effect prior to

Calaway. ) The definition of wetlands contained in 516 is considerably

broader, and to that extent constitutes an expansion of the Corps' traditional

authority. We regard this as a reasonable compromise.

Section 16 would also exempt normal silvicultural, activities from 404

regulation. This actually merely restates what the Federal Water Pollution

Control Act already provides (as indicated above), that 404 should not cover

silvicultural activities because they are nonpoint sources.

Lke 516, the Corps' regulations purport to exempt normal silvicultural

activities. However, the Corps has interpreted this exemption so narrowly

that it is virtually a dead letter. The House floor debate on 516 indicates

that the intent was to truly exempt all normal forestry activities, including

road construction.

Finally, 516 does provide a method for the Secretary of the

Army and a Governor to include additional waters that should be regulated

under 404.

Repeal of 1404

We understand the Committee is considering repeal of 5404. There

are several problems that would have to be dealt with in any legislation

repealing 5404.
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First, because of the quostione about the meaning of pollutant,' and

'loint source" with relation to ordinary earth-moving activities discussed

above, simple repeal of §404 could have the effect of merely transferring

at least part of the overregulation problem to the EPA under 5402.

Second. EPA would require 402 permits for some dredge and fill

activities as point sources. The Corps would retain its traditional

permit programs. Dredgers would have to apply to two agencies

for permits an a single operation.

Third, the River and Harbor Act and the Refuse Act are old statutes,

very vaguely drawn. If 5404 were repealed, enviro mental groups might

try to got the courts to interpret these laws as giving the Corps the same

type of authority they claim under 5404. This would cause great confusion

and would not resolve the issue. Of course, this problem could be dealt

with by proper legislative action or by clear legislative history.

In view of the fact that repeal legislation Is not available for comment,

and due to the problems mentioned above, we cannot support repeal of

5404 at this time.

5. 1843

S. 1843. introduced by Senator Dole, contains an interesting suggestion:

it deletes fill material from 5404. U, as we have suggested, neither 402 nor

404 permits were intended to be required for ordinary uncontaminated fill

and earth-moving activities, one solution to the 404 problem would be to

delete All material from 5404. Howevs, in order to avoid transfer of the

problem to EPA under 5402 as discussed above, the legislative history

should clearly spell out that for silviculture, agriculture, and construc-

tion these are nonpoint source activities subject only to the provisions

of applicable 1208 plans. Alternatively, the definition of 'tischarge of



249

pollutant" should be amended to make clear that it does not cover the place-

ment of ordinary uncontaminated fll material and other earth-moving

activities for uilvicultural purposes.

The forest industry could support this approach.

Hart (S. 3663)

This bill would exempt normal silvicultural activities and gives

authority for issuing general permits. It would not limit the geographical

scope of the Corps' jurisdiction. The exemption in the bill is no broader

than the exemption in the existing regulations for silviculture. As we have

discussed, the Corps' current 404 regulations would subject hundreds of

thousands of nonpoint forestry activities to permit requirements in our

industry alone. The total Impact on all affected industries and lUndowners

would be enormous.

For these reasons, particularly the lack of narrowing the Corps'

geographic Jurisdiction, which is essential for reducing both unnecessary

overregulation and potential for litigation, we find this approach unacceptable.

Conc lusion0

We support |16 of S. 2710 because it represents a legislation solution

which is a practical compromise. Any solution to the problem should reaf-

firm the following basic premises of the Federal Water Pollution Control Act:

(1) Silvicultural activities are nonpoint sources and should be

exempt from permit requirements under 402 and 404.

(2) The states have the primary right and responsibility to control

use of land resources. The Coastal Zone Management Act and

existing state and local laws adequately provide for the protection of

wetlands.

(3) Paperwork and interagency decision procedures should be



250

drastically minimlsed, to prevent needless dupUcation and unnecessary

delay at all levels of government. 'Ae Corps should be redirected to

fulfill its original mandate to meet water quality objectives in disposing

of dredge spoil. It should not be permitted to subvert 404 by expanding

its jurisdiction into areas already adequately regulated elsewhere.
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EXHfIbIT 1

CORPS OF ENGINEERS

DISCHARGE OF DREDGED OR FILL MATERIAL
SECTION 404 REGULATIONS - P:L.92-500

PUBLISHED JULY 25, 1975
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* NMt Fores Re" . f** a.
Products Asesose EWcuhfs Yi" Prssi eom

Fo wou 1rdusarus quo"in 1619 msshU*U Avenue. N.W.
WaSshi .C. 200M 202/33-1060

October 23. 1975

Lieutenant General William G. Gribble, Jr.
Chief of Engineers
Forrestal Building
Washington, D.C. 20314

Attention: DAEN-CWO-N

Dear Lieutenant General Gribble:

On behalf of the National Forest Products Association and the Amer-
ican Paper Institute and their members, we hereby submit comments on the
"interim final" regulations issued by the Corps of Engineers under Section 404
of the Federal Water Pollution Control Act. These final regulations differ
significantly from the original May 6 proposal. In view of the great public
and Congressional interest in the Section 404 program and the serious ques-
tions raised an to the proper scope of the program, we believe that these regu-
lations should have been published as proposed regulations, to give the public
adequate opportunity to comment.

Our submission consists of three parts. Part I describes the areas
to which the Section 404 program, as presently structured, applies and the
types of forest industry activities which we believe will require permits not-
withstanding the Corps' attempt to exempt certain silvicultural activities. It
also discusses the duplication of effort resulting from the overly broad reach
of the regulations, such as the overlap with U. S. Forest Service programs.
We believe Part I amply demonstrates the vast breadth of the Section 404 pro-
gram and its potential for disrupting the flow of timber and timber products
to the market, at great cost and burden to the public and without correlative
environmental benefit.

In the view of the forest products industry, the Federal Water Pollution
Control Act provides plainly that nonpoint source activities, including those
involving silviculture, agriculture and construction, insofar as they might
cause substantial water quality control problems, are to be controlled where
appropriate through programs under Section 208 of the Act adopted and admin-
istered by planning organizations designated by the States. Nonpoint source
pollution is not subject to regulation by federally issued permits under the

P'wsmn ~e~s * Aff M Nweee Meime. -i *CeeiidA ft@*fod Meecde 1 00%~u Weed 00010 * PederdWe NrePWI ee Aee60ee
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Act. We also believe it is clear that the Act confers on the federal government
jurisdiction only over certain waters, and does not confer on the Corps the
broad powers over land areas claimed in the Section 404 regulations. Finally,
we think that the Section 404 program was only intended to apply to discharges
of polluted materials and not to earthmoving activities.

The effect of this unauthorized expansion of the Corps' jurisdiction will
be to make millions of small landowners subject to a permit program which
will be costly and burdensome for them to comply with. It will result in need-
less duplication of effort and unnecessary delay, as numerous federal agencies
will be required to consider matters (many of an insignificant nature) which
have already been considered and passed on by state and local agencies. We
find it difficult to believe that this program would have been authorized had its
economic and inflationary impacts been carefully evaluated in accordance with
OMB Circular A- 107 and Executive Order No. 11821.

In Part 11 four submission we discuss the Act, its legislative history,
and the applicable case law. We show that in order to carry out the meaning
of the Act and the intent of Congress, the Army Corps should revise the Section
404 regulations to make clear that:

1. Section 404 permits are required only for point source
discharges, and are not required for nonpoint source activities
including those involving silviculture, agriculture and construction.

2. The Section 404 program applies only to point source
discharges of dredged or fill material at disposal sites specified by
the Corps with the application of the criteria mentioned in Section
403(b) and subject to veto by the U. S. Environmental Protection
Agency. Point source discharges of dredge spoils or other pollutants
into the navigable waters at other places do not require Section 404
permits; they do require Section 402 permits and may require permits
under the Rivers and Harbors Act of 1899.

3. The term "navigable waters" includes lands only insofar
as they are subject to the ebb and flow of the tide or are within the
ordinary high water mark of covered water bodies. It does not in-
clude lands which are not part of water bodies and are only periodi-
cally inundated.

4. The term "navigable waters" does not include waters
which have no potential for involvement in commerce by water trans-
portation as a link in the chain of interstate or foreign commerce.
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5. Section 404 does not apply to fill material which is not
a "pollutant" as defined in Section 502(6) of the Act.

In Part IlII of our submission we have set forth our specific recom-
mendations regarding the regulations, section by section.

We wish to comment here on the concept of the "general permit".
We feel that the general permit approach must not be used as an excuse or
substitute for revision of the Section 404 program to conform to the statutory
mandate. As mentioned in the regulations, there are numerous federal laws
which apply when a federal permit is to be issued. Thus to the extent that
the Section 404 program is unnecessarily broad, it results in duplication of
effort, burdensome paperwork, and unnecessary delay which ean be relieved
only to a very limited extent by general permits.

Moreover, we understand that the general permit approach might be
used to authorize certain forestry activities if carried out in accordance with
the standards set forth in the general permit. What this amounts to is regu-
lation of silvicultural activities, something which is already provided for in
state forest practices acts and in U. S. Forest Service regulations, and which
will be covered as needed in Section 208 plans. This overlap is unnecessary
as well as unauthorized. The sensible way to deal with these problems is to
avoid them in the first place by properly defining the scope of the Section 404
program. Within the context of a properly drawn Section 404 program, the
forest products industry stands ready to work with you to develop general
permits.

We would greatly appreciate the opportunity to discuss these comments
with you and your staff.

Yours sincerely,
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PART I

IMPACT OF THE SECTION 404 REGULATIONS
ON THE FOREST INDUSTRY

This Part will describe in general terms the land
areas and waters to which the 5404 regulations will apply,
the types of forestry activities which are or could be regarded
as involving disposal of dredged or fill material under
the regulations, and the burdensome paperwork, needless
duplication of effort and unnecessary delays that will be
involved in complying with the regulations. As Part II
will show, the S404 regulations constitute an unauthorized
assertion of federal regulatory control over many day-to-
day activities of the forest industry. They will interfere
and overlap with existing forest practices acts and other
programs relating to silvicultural activities.

A. Areas Covered

The definition of 'navigable waters' in the Corps'
regulations is overly broad. It is not limited to coastal
and fresh waters but includes many land areas. This is
because the Corps, w shing to cover wetlands, has included
in the definition of navigable waters* all "areas* that
are "periodically inundated" and are characterized by prevalence
of "salt or brackish water vegetation" or 'vegetation that
requires saturated soil*. The effect is to cover "lands"
that are "wet" but that are not Owetlands" in the sense
most people think of. As discussed in Part II, pp. 19-26,
this is not only unauthorized, but also unnecessary, because
most true wetlands are covered by other clauses of the definition
of "navigable waters".

The periodic inundation test is used without restriction
or definition. It appears to cover any flooding which occurs
with some frequency. (Once a year? once every five years?)
In any area where the water table is naturally high, there
is likely to be a prevalence of vegetation that requires
saturated soil; then all it takes is a flooding to make
the area a "wetland' within the meaning of the regulations.

There are about 500 million acres of commercial
forestland in the United States. In many regions, sizeable

1. An unusual aspect of the forest industry is that over
136 million acres of these lands are managed by the public
sector, including 92 million acres managed by the U.S.
Forest Service and 21 million managed by the States.
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areas of productive forestland are found on acreage that
has poor drainage or slow percolation. There are millions
of acres of bottomland hardwood forests in the South alone.
Under the Corps' definition, the land bordering most rivers,
lakes and streams, since it is subject to flooding, will
be regarded as wetlands wherever the vegetation test is
met. To understand the full impact of this, it must be
remembered that the Corps asserts jurisdiction up to the
headwaters of navigable waters and their tributaries --
headwaters being defined as the point at which flow is normally
less than 5 cfs (a very small amount of flow). In sum,
the Corps has asserted jurisdiction over millions of acres
of land.

Moreover, the definition of *navigable waters
contains a clause authorizing the District Engineer to designate
as 'navigable waters' other areas such as "intermittent
rivers, streams, tributaries and perched wetlands that are
not contiguous or adjacent to navigable waters.' Finally,
as we discuss more fully in Part II, pp. 26-32, the Corps has
improperly expanded the definition of Owaters" to include
certain intrastate waters.

B. Activities Covered

There are four primary types of forestry activities
that, under the present regulations, will involve the %discharge
of dredged or fill material', and thus require a permit
if carried out in the land areas or waters designated as
navigable waters':

1. Road Construction. Construction of roads
is an ongoing and important part of forest management.
Roads are essential for harvesting, fire protection, and
some types of reforestation. Many forest owners permit
the public to use their lands for recreation, and roads
are necessary for this purpose, too.

The type of forest road built will depend on the
terrain and the use to which it will be put. Some are relatively
permanent and may be hard-surfaced. Others are temporary
and may be made by bulldozer. In the South, a common way
to build forest roads is to dig two parallel drainage ditches
separated by an area the width of a road. The excavated
earth is piled into the space between the ditches. This
serves the dual function of providing drainage and bi.ilding
a road.

In any case where soil is trucked in to create
a roadbed, or where earth is placed around a culvert in
a *navigable water', this is treated as a 'discharge of
fill" under the regulations. Even where earth is not brought
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in from another area, earthmoving activities are covered'
under the regulations. In a letter to NFPA dated August
25, 1975, the Chief of Engineers stated that "the construction
of irrigation and drainage ditches in wetlands areas where
the excavated material to create the ditch is discharged
in a wetland area or other water 2of the United States" would
be a discharge of fill material. In view of the expansive
definition of "wetlands" and "waters of the United States"
in the regulations, a substantial number of permits will
be required.

In Western States roads must be carefully engineered
due to the steepness of the terrain. Here, as in the rest
of the country, most roads will require permits because
sooner or later they cross streams, and whenever any road
crosses a "navigable water" a permit will be required for
placing fill over culverts, construction of bridge abutments
and piers, placement of rip-rap to prevent stream bank erosion
and the like. Private forestland owners alone construct
or reconstruct an estimated 45,000 miles of road every year,
each mile having an average of 4 stream crossings requiring
a culvert or bridge. In the Pacific Northwest and certain
other areas, stream crossings are more frequent.

It must be remembered that governmental forest
management agencies, such as the U.S. Forest Service, will
be subject to this permit requirement. In fact, one of
the most startling aspects of the 404 regulations is that
almost every mile of road constructed in the United States,
whether by the federal government, by States, by localities
or by private citizens, will require a S404 permit because
it is sure to cross a stream or go through a "wet" land
area regarded as a "navigable water' under the Corps' regu-
lations.

2. Drainage Ditches and Dikes. In many regions
forests must be drained to be harvested or to achieve their
optimum growth. Construction of drainage ditches or canals
in poorly drained forests is covered by the regulations,
as mentioned above. Maintenance dredging of existing ditches
or canals will require a permit iS the excavated material
is placed in a "navigable water". (The normal practice
is to place the excavated material in the vicinity of the
ditch, so a substantial number of permits will be required
unless the material is trucked elsewhere.) Once a ain,
the startling conclusion is that anyone, public or private,
who constructs or maintains a drainage ditch or canal in

2. The same view is taken as to "discharges of dredged
materials" resulting from construction or maintenance of
canals in wetlands, in the preamble to the regulations.
40 F.R. 31321 (July 25, 1975).

3. Fn. 2, supra.
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the normal fashion will require a permit if, as is likely,
the drainage ditch or canal is in a wwetw land area that
qualifies as a *navigable water." We have no way of estimating
the potential number of permits involved here, but it must
be staggering. Construction of dikes, causeways, and canal/road
combinations are all covered.

3. Water Supply and Los Ponds. Water supply
ponds are constructed to provide drinking water, water for
industrial purposes and water for fire protection. Log
storage ponds which either impound "navigable waters" or
are located in "wet* land areas that qualify as "navigable
waters under thp regulations are covered. Also included
are cleaning of existing ponds, where the dredged material
is placed in these "wet" land areas and filling in of any
pond which impounds or is located in such areas. The number
of ponds constructed each year is not known, but it is
probably in the thousands.

4. Site Preparation. Many sites used for building
will have low-lying areas which are "wet* lands or through
which other "navigable waters* run. In such areas the regulations
cover installation of underground pipe or utility lines,
intake or discharge pipes and the like. Again, this is
not limited to the forest industry -- every public or private
landowner who installs a utility line or underground Pipe
in a Xwet" land regarded as a navigable water will need
a 5404 permit to do so.

C. Unnecessary Burdens and Duplication
Caused by the Regulations

Congress gave clear direction in 5101(f) that
the procedures used in implementation of the Act should:

"encourage the drastic minimization of paperwork
and interagency decision procedures, and the best
use of available manpower and funds, so as to
prevent needless duplication and unnecessary delays
at all levels of government."

Section 101(b) states that:

"It is the policy of the Congress to recognize,
preserve, and protect the primary responsibilities
and rights of States to prevent, reduce, and
eliminate pollution, to plan the development and
use (including restoration, preservation, and
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enhancement) of land and water resources, and
to consult with the Administrator in the exercise
of his authority under this Act."

Any attempt to implement the Congressional intent underlying
5404 must recognize these policies.

The interim final regulations not only require
very complex, costly, burdensome, and tie-consuming procedures
for permit granting, but also result in needless duplication
and unnecessary delays at all levels of government. All
of this is unnecessary insofar as it applies to nonpoint
source activities, activities in land areas not within water
bodies, and all other activities for which the regulations
as currently drafted improperly require a permit. By covering
these activities, the regulations have unnecesarily increased
the administrative and economic drain many-fold, to a point
which is unjustifiable to the applicant, the Corps, and
the taxpayers, and which could not have been contemplated
by Congress.

All applications for permits to carry out covered
activities would have to satisfy a series of major procedural
requirements. The burdens (especially on small landowners)
of complying with the regulations for each of the numerous
activities covered by the regulations will become apparent
on reading, as will the potential for delays

1. Permit Aplication. Each application for
a permit must include a complete description of the
proposed activity; its location, purpose and use schedules
names and addresses of adjoining property owners; all
other federal, state, and local agency approvals required.
the type, source, composition, quality, and transportation
method of the materials involved; and any other information
requested by the District Engineer. 33 C.F.R. Section
209.120(h).

2. Public Notice. Comentse and Hearing. The
District Engineer must give public notice of the
applications allow an opportunity for and consider
public comentsj hold a public hearing, on the request
of any person having an interest which may be affected
by the issuance of the permit; base his decision on
the record of the hearing; and advise the applicant
in writing of the reasons for any denial. 33 C.F.R.
5209.120(i) (1).

3. 5401 Certification. Pursuant to S401 of the
Act, any applicant for a federal permit to conduct
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any activity which may'result in a discharge into
navigable waters must obtain a certification from
the state that the discharge will comply with the applicable
effluent limitations and standards. We believe that
S401, like S404, applies only to point sources. (The
Corps' position on this question is not clear to us.)
Unless the State has issued any necessary S401
certification or has failed to act on a request therefor
within three months, no permit under the Corps' 5404
regulations will be granted. 33 C.F.R. 5209.120(i)(2)(i).

4. Coastal Zone Management Certification. Pursuant
to 5307(c)(3) of the Coastal Zone Management Act,
16 U.S.C. 51456(c)(3), any applicant for a federal
permit to conduct an activity affecting land or water
uses in a coastal zone must furnish a certification
that the proposed activity will comply with the State's
coastal zone management program. (All thirty eligible
coastal States are now in the planning phase of program
development.) Under the Corps' regulations, an application
for a S404 permit for an activity in a coastal zone
must include such a certification from the applicant,
and no permit will be granted unless the State (or
Secretary of Comerce) concurs in the certification
or fails to act within six months. 33 C.F.R. $209.120(i)(2)
(ii).

5. Environmental Impact Statement. Pursuant
to S102(2)(C) of the National Environmental Policy
Act, 42 U.S.C. S4332(2)(C), all federal agencies must
prepare an environmental impact statement (2IS) for
all major federal actions (including issuance of permits)
significantly affecting the quality of the human environ-
ment. Such EIS's are often complex, detailed, voluminous,
and expensive to prepare. Under the Corps' regulations,
the District Engineer must determine whether an. EIS
is necessary for the particular permit application;
and if it is, it must be completed prior to any public
hearing on the application. 33 C.F.R. 55209.120(i)1)(iv)
and 209.120(1).

6. Corps Decision-Making. In making a decision
on the application, the Corps must apply a complex
and lengthy series of general and specific policies,
including the factors and criteria mentioned in the
regulations, the EPA guidelines developed pursuant
to 5404(b) of the Act, and policies under numerous
other statutes. The Corps must also engage in substantial
interagency consultation and coordination. 33 C.F.R.
5209.120(f) and (g).

7. EPA Review. Finally, pursuant to 5404(c)
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of the Act, EPA has a veto power over any permit application
if it determines, after consultation with the Corps,
that the discharge proposed will have an unacceptable
adverse effect, as specified in that section. The
reasons and findings underlying any such determination
must be set forth in writing.

All of the above requirements are in additon
to applicable state and local requirements, which may include
compliance with state environmental policy acts, state forest
practices acts, state or local land use laws and S208 plans,
to name a few. Many of the requirements mentioned above
come into play solely because a federal permit is involved,
e.g., the S401 certification, the Coastal Zone Management
certification, the federal EIS, EPA review and a number
of the interagency consulting procedures. Also, in specific
cases there will be additional overlaps. For instance,
persons who purchase standing timber from the U.S. Forest
Service must comply with Forest Service rules regarding
proper logging practices, such as road construction.

We estimate the time requirement for complete
processing of a S404 permit is between 6 months and 24 months,
depending on the procedural steps required. For most private
forest owners or managers this requires a planning process
for operations that is impractical and inflexible. All
forest enterprises -- small, large, private, or public --
deal with the management of variables. The whims of weather
conditions can restrict operations in areas that were. expected
to be available. The market for tree species or log sizes
can change rapidly, requiring changes in logging plans.
These events require maximum flexibility in week-to-week
harvest operations and attendant spur road construction.
The market cannot be predicted 6 to 24 months ahead, nor
can the industry predict the floods and storms that require
emergency flood damage repairs or emergency salvage operations.

In the past 40 years, through a major joint effort
of Congress, federal agencies, state legislatures and agencies,
soil conservation districts, and farm and forest owners,
a great deal of experience has gone into the application
of improved farming and forestry practices, both to increase
production of crops and to protect the basic soil resource.
The programs developed by these groups have provided technical
assistance, basic and applied research, and education to
provide farm and forest owners the information needed to
do 4 better job.

Many states have forest practices acts which
provide operating guidelines for such activities as harvesting,
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regeneration, fire protection, road construction and logging
slash disposal. These are regulatory acts which have enforcement
provisions. Some states require activity permits and others
notification only. They are administered by state forestry
agencies with staffs of knowledgeable professional foresters.
These state agencies have a practical understanding of
day-to-day forest management activities because they manage
state forestlands and carry out technical assistance programs.

The Corps has considerable expertise and a high
reputation in the areas with which it has traditionally
concerned itself, but it is not experienced with respect
to forestry and there is no reason to believe it can do
a better job than the States.
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Part II

PROPER SCOPE OF THE 5404 PROGRAM

The forest products industry believes that the
interim finai regulations promulgated by the Army Corps
of Engineers exceed the authority grated under 5404 of
the Federal Water Pollution Control Act in four regards:
first, the definition of "discharge of dredged or fill
material" should include only discharges from point sources
second, the regulations should apply only to such discharges
when made at disposal sites specified by the Corps in ac-
cordance with 5404; third, the definition of "navigable
waters' should not include land areas except insofar as
they are within water bodies, nor should it include intrastate
water bodies which are not directly or indirectly involved
in commerce by water transportation; and fourth, *fill material"
should be defined to exclude material which is not a *pollutant"
as defined in 5502(6) of the Act.

OVERVIEW

A. Maior Features of the Act

The overriding objective of the Act, as stated
in Sl01(a), is to restore and maintain the integrity of
the Nation's waters. To this end, the Act sets forth certain
goals, to be accomplished by a division of labor among the
federal government, the States and local organizations.
These goals are to be met within the framework of stated
policies, one of the most important of which (5101(b))
states that:

"it is the policy of the Congress to recognize,
preserve and protect the primary responsibilities
and rights of States to prevent, reduce, and
eliminate pollution, to plan the development
and use (including restoration, preservation,
and enhancement) of land and water resources,
and to consult with the Administrator in the
exercise of his authority under this Act.'

1. 33 C.F.R. $209.120, 40 F.R. 31322 (July 25, 1975).

2. The Act, as amended in 1972, 86 Stat. 816, is set out
at 33 U.S.C. S1251 ff. Section 404 is at 33 U.S.C. 51344.
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regeneration, fire protection, road construction and logging
slash disposal. These are regulatory acts which have enforcement
provisions. Some states require activity permits and others
notification only. They are administered by state forestry
agencies with staffs of knowledgeable professional foresters.
These state agencies have a practical understanding of
day-to-day forest management activities because they manage
state forestlands and carry out technical assistance programs.

The Corps has considerable expertise and a high
reputation in the areas with which it has traditionally
concerned itself, but it is not experienced with respect
to forestry and there is no reason to believe it can do
a better job than the States.
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Part II

PROPER SCOPE OF THE S404 PROGRAM

The forest products industry believes that the
interim finaj regulations promulgated by the Army Corps
of Engineers exceed the authority granted under 5404 of
the Federal Water Pollution Control Act in four regards:
first, the definition of "discharge of dredged or fill
material" should include only discharges from point sources;
second, the regulations should apply only to such discharges
when made at disposal sites specified by the Corps in ac-
cordance with S404; third, the definition of "navigable
waters" should not include land areas except insofar as
they are within water bodies, nor should it include intrastate
water bodies which are not directly or indirectly involved
in commerce by water transportation; and fourth, "fill material"
should be defined to exclude material which is not a "pollutant"
as defined in S502(6) of the Act.

OVERVIEW

A. MaJor Features of the Act

The overriding objective of the Act, as stated
in 5101(a), is to restore and maintain the integrity of
the Nation's waters. To this end, the Act sets forth certain
goals, to be accomplished by a division of labor among the
federal government, the States and local organizations.
These goals are to be met within the framework of stated
policies, one of the most important of which (SlOl(b))
states that:

"it is the policy of the Congress to recognize,
preserve and protect the primary responsibilities
and rights of States to prevent, reduce, and
eliminate pollution, to plan the development
and use (including restoration, preservation,
and enhancement) of land and water resources,
and to consult with the Administrator in the
exercise of his authority under this Act."

1. 33 C.F.R. S209.120, 40 F.R. 31322 (July 25, 1975).

2. The Act, as amended in 1972, 86 Stat. 816, is set out
at 33 U.S.C. S1251 ff. Section 404 is at 33 U.S.C. S1344.
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degeneration, fire protection, road construction and logging
slash disposal. These are regulatory acts which have enforcement
provisions. Some states require activity permits and others
notification only. They are administered by state forestry
agencies with staffs of knowledgeable professional foresters.
These state agencies have a practical understanding of
day-to-day forest management activities because they manage
state forestlands and carry out technical assistance programs.

The Corps has considerable expertise and a high
reputation in the areas with which it has traditionally
concerned itself$ but it is not experienced with respect
to forestry and there is no reason to believe it can do
a better job than the States.

76-161 0 - 76 - 18
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Part II

PROPER SCOPE OF THE S404 PROGRAM

The forest products industry believes that the
interim final regulations promulgated by the Army Corps
of Engineers exceed the authority granted under $404 of
the Federal Water Pollution Control Act in four regards:
first, the definition of "discharge of dredged or fill
material' should include only discharges from point sources;
second, the regulations should apply only to such discharges
when made at disposal sites specified by the Corps in ac-
cordance with S404; third, the definition of "navigable
waters' should not include land areas except insofar as
they are within water bodies, nor should it include intrastate
water bodies which are not directly or indirectly involved
in commerce by water transportation; and fourth, *fill material"
should be defined to exclude material.which is not a 'pollutant'
as defined in 5502(6) of the Act.

OVERVIEW

A. Major Features of the Act

The overriding objective of the Act, as stated
in 5101(a), is to restore and maintain the integrity of
the Nation's waters. To this end, the Act sets forth certain
goals, to be accomplished by a division of labor among the
federal government, the States and local organizations.
These goals are to be met within the framework of stated
policies, one of the most important of which (S101(b))
states that:

'it is the policy of the Congress to recognize,
preserve and protect the primary responsibilities
and rights of States to prevent, reduce, and
eliminate pollution, to plan the development
and use (including restoration, preservation,
and enhancement) of land and water resources,
and to consult with the Administrator in the
exercise of his authority under this Act.'

1. 33 C.F.R. 5209.120, 40 F.R. 31322 (July 25, 1975).

2. The Act, as amended in 1972, 86 Stat. 816, is set out
at 33 U.S.C. 51251 ff. Section 404 is at 33 U.S.C. S1344.
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The Act makes a distinction between 'point source&
discharges and "nonpoint source" pollution. The federal
government is to establish a permit system administered
by the Environmental Protection Agency for controlling
pollution from "point sourSe discharges', which may be taken
over by qualifying States. With respect to 'nonpoint sources
pollution, the federal government has no direct responsibility
for control rather, its role is limited to issuing information,
making grants and approving S208 plans. Under 5208, the
planning organizations designated by each State must develop
*effective areawide waste treatment management plans" for
each area within the State which has substantial water quality
control problems. These plans must include a process to
identify, if appropriate, nonpoint sources of pollution,
including those involving agriculture, silviculture and
construction, and must set forth methods and procedures
to control them.

The distinction between point sources and nonpoint
sources is not always clear. The U.S. Environmental Protection
Agency is working on a definition at this time, and as there
are possible areas of disagreement among environmentalists,
the EPA, and affected members of the public, we will limit
our discussion in this presentation to certain general principles.
'Point source" is defined in 5502(14) as.

Many discernible, confined and discrete conveyance
including but not limited to any pipe, ditch,
channel, tunnel, conduit, well, discrete fissure,
container, rolling stock, concentrated animal
feeding operation, or vessel or other floating
craft, from which pollutants are or may be discharged.'

'Nonpoint source' is not defined in the Act. It is generally
agreed that 'point source' includes discharges of industrial
and municipal waste, for which it makes sense to have a
permit containing effluent limitations under S301 of the
Act. (Under 5301, effluent limitations are based on applica-
tion of specified types of control technology to reduce
or eliminate discharges of pollutants effluent limitations
imply monitoring requirements, for there is generally no
way to determine whether a limitation is being met without
performing tests.) Nonpoint source pollution, on the other
hand, is generally regarded as comprising diffuse sources
of pollution for which control by a permit system or effluent

3. 5402.

4. 5$105(b), 208, and 304.
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limitations does not make sense. Nonpoint source pollution
is best controlled by "processes, procedures and methods*
such as good management practices. The definition of point
source must be looked at in this light: thus for example,
though the definition of "point source" includes OditchesO,
it would not make sense to require a permit with effluent
limitations for every drainage ditch.

Under the Act nonpoint source activities include
those involving silviculture, agriculture and construction.
As stated in an EPA publication on the subject:

"Pollution control in forestry does not consist
of rectification and treatment of polluted ef-
fluents immediately prior to discharge to an
environmental receptor, e.g., a stream or lake.
Pollution from forest lands is nonpoint in origin
and thus defies treatment in the conventional
sense. The treatment and control methodology,
therefore, is principally the forest management
system--a combination of practices and methods
employed in the harvest of trees; log transport;
reforestation; forest protection (fire, disease,
insects, weed trees); and growth promotion--adapted
as necessary to achieve environmental goals in
union with realization of other goals, which include

5. S208(b)(2)(F) and (H); 5304(e). EPA studies that address
nonpoint silvicultural activities include:

Methods for Identifying and Evaluating the Nature
and Extent of Nonpoint Sources of Pollutants,
EPA-430/9-73-014, Washington, D.C., October 1973.

Processes, Procedures, and Methods to Control
Pollution Resulting from Silvicultural Activities,
EPA-430/9-?3-010, Washington, D.C., October 1973.

Logging Roads and Protection of Water Quality,
Region X Silviculture Project, EPA-910/9-75-007,
Seattle, Washington, March 1975.

Forest Harvest-Regeneration Activities and Protection
of Water Quality (draft), Region X Silviculture
Project, Seattle, Washington.

Silviculture Chemicals and Protection of Water
Quality (proposed), Region X Silviculture Project,
EPA, Seattle, Washington.

Silviculture Chemicals and Protection of Water
Quality (proposed), Region X Silviculture Project,
EPA, Seattle, Washington.
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as a minimum the production of lumber and other
forest products achieved by harvest of trees.

The Environmental Protection Agency has given clear recognition
that such silvicultural activities as construction and maintenance
of logging roads and trails are nonpoint in nature.

7

B. Unauthorized Coverage of Nonpoint Sources

Section 4048, properly construed, applies only

6. Processes, Procedures and Methods, fn. % supra, p. 11.

7. Logging Roads, fn. % supra, p. 11, passim.

8. Section 404 provides:

*(a) The Secretary of the Army, acting through the Chief
of Engineers, may issue permits, after notice and op-
portunity for public hearings for the discharge of dredged
or fill material into the navigable waters at specified
disposal sites.

(b) Subject to subsection (c) of this section, each
such disposal site shall be specified for each such
permit by the Secretary of the Army (1) through the
application of guidelines developed by the Administrator,
in conjunction with the Secretary of the Army, which
guidelines shall be based upon criteria comparable to
the criteria applicable to the territorial seas, the
contiguous zone, and the ocean under section 403(c),
and (2) in any case where such guidelines under clause
(1) alone would prohibit the specifications of a site,
through the application additionally of the economic
impact of the site on navigation and anchorage.

(c) The Administrator is authorized to prohibit the
specification (including the withdrawal of specification)
of any defined area as a disposal site, and he is authorized
to deny or restrict the use of any defined area for
specification (including the withdrawal of specification)
as a disposal site, whenever he determines, after notice
and opportunity for public hearings, that the discharge
of such materials into such area will have an unacceptable
adverse effect on municipal water supplies, shellfish
beds and fishery areas (including spawning and breeding
areas), wildlife, or recreational areas. Before making
such determination, the Administrator shall consult
with the Secretary of the Army. The Administrator shall
set forth in writing and make public his findings and
his reasons for making any determination under this
subsection."
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to discharges from point sources. Section 404(a) gives
the Secretary of the Army (through the Corps of Engineers)
authority to issue permits 'for the discharge of dredged
or fill material into the navigable waters at specified
disposal sites. Section 502(16) provides that (tlhe term
'discharge' when used without qualification includes a
discharge of a pollutant, and a discharge of pollutants.'
And S502(12) provides:

"The term 'discharge of a pollutant' and the term
'discharge of pollutants' each means (A) any ad-
dition of any pollutant to navigable waters from
any point source (B) any addition of any polTtuant
to the waters o the contiguous zone or the ocean
from any point source other than a vessel or other
floating craft.0 (Emphasis added.)

Senator Muskie, the principal sponsor of the Act, explained
in discussing the bill reported by the conferees and ultimately
enacted, *Itlhe term 'discharge' is a word of art in the
legislation. It refers to the actual discharge from a
point source into the navigable waters, territorial seas
or the oceans.' (Emphasis added.)

9. 118 Cong. Rec. 33699 (1972), reprinted in A Legislative
•History of the Water Pollution Control Act Amen-ents of
1972 Comittee Print, 93rd Cong., lt Seas. (1973) (herein-

e"Leg. Rist.'), at 178.

The reason why there is a definition of *discharge
of a pollutant' and also of "discharge* is found in the
legislative history. It has nothing whatever to do with
any intent to include nonpoint source additions in the term
*discharge*. The Senate bill had only a definition of
"discharge" which was defined so as not to include nonpsint
source pollution. See S. 2770 92d Cong., 1st Seas. (19)1),
5502(n), at 166 Leg. Hist. at 1699. The House bill defined
'discharge of a pollutant" as does the present S502(12),
but it also included a definition of *thermal discharge"
as the *introduction of water into the navigable waters...
from a point source at a (different) temperature....' R.R.
11896, 924 Cong., 2d Seas. (1972), 55502(13) and 502(17),
at 373-4, 375, Leg. Hist. at 1069-70, 1071. Since those
two terms were intended to be "mutually exclusive" (House
Rep. at 131, Leg. Hist. at 818), the House bill added a
general definition of "discharge' as including 'a dis-
charge of a pollutant, a discharge of pollutants, and a
thermal discharge' -- all point source discharges. H.R.
11896, 1502(18), at 375, Leg. Hist. at 1071. When the
conferees decided to treat *thermal" pollutants like any
other pollutants (see 118 Cong. Rec. 33698 (1972), Leg.

(Footnote continued next page]
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If S404 included additions of dredged or fill
material from nonpoint sources, failure to comply with that
section as to nonpoint sources would be unenforceable.
Section 309 provides for federal enforcement in case of
violation of any condition or limitation which implements
55301, 302, 306, 307, or 308 of the Act. Section 301(a)
makes the "discharge of any pollutants by any person un-
lawful except as in compliance with S5301, 302, 306, 307,
318, 402, and 404. It will be recalled that "discharge
of a pollutant" is defined in 5502(12) as meaning the
addition of any pollutant to navigable waters from any
point source. Since 5301(a) does not apply to nonpoint
sources, failure to obtain a S404 permit for a nonpoint
addition of dredged or fill material would not be a violation
of 5301 enforceable under S309. This is further proof tha 0
Congress did not intend S404 to apply to nonpoint sources.

Why does S404 apply only to point sources? Because
the only purpose of S404 was to transfer to the Corps part
of the EPA's jurisdiction over point source discharges of
dredged spoils under 5402, in order to avoid interference
by the EPA with certain Corps programs.

The Army, and through it the Corps, has long had
responsibility for the navigable waters. It is the Army's
duty to prescribe such regulations for the use, administration,
and navigatiT2 of the navigable waters as the public necessity
may require. The Rivers and Harbors Appropriations Act

9. (Footnote continued from previous page)

Hist. at 175), they simply and without explanation dropped
the special definition of "thermal discharge" and the reference
thereto in the definition of "discharge." Thus, they re-
tained both the definition of "discharge of a pollutant"
(5502(12)) and the definition of "discharge" (S502(16)).
As Senator Muskie recognized (see quotation in text), that
action had no relationship whatsoever to the "point, non-
point" distinction, worked no change in the prior limitation
to point sources, and thus evidences no intention to include
nonpoint source pollution in the definition of "discharge*.

10. For similar reasons, 5505, which authorizes citizens'
suits, does not provide for such suits in cases of vio-
lations of 5404.

11. 33 U.S.C. S1.
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of 1899 makes it unlawful to "excavate or fill' or in any
manner alter the course or condition of any port, lake,
harbor or the channel of any navigable water unless authorized
by the Corps. The Rivers and Harbors Act of 1970 authorized
the construction by the Corps in the Great Lakes of *contained
spoil disposal facilities", of sufficient capacity for up
to 10 years, and it authorized the Corps to extend to all
other waters a comprehensive study of the characteristics 13
of dredged spoil and alternative methods for its disposal.

When the Senate bill that ultimately became the
Act was first reported, it contained no S404. "Dredged
spoils' were within the definition of 'pollutant", and hence
point source discharges of dredged spoils required EPA permits
under 5402. On the floor, Senator Ellender offered an amend-
ment to the bill to carve dredged materials out of the
S402 program and give the Army (the Corps) the authority
to issue permits for the discharge of such materitls into
the navigable waters at specified disposal sites. Senator
Ellender explained that his amendment:

"simply retains the authority of the Secretary
of the Army to issue permits for the disposal
of dredged materials. This is essential since
the Secretary of the Army is responsible for
maintaining and improving the navigable waters
of the United States.

"The River and Harbor Act of 1970 authorized
the construction of diked disposal areas for those
Great Lakes harbors which are heavily polluted,
and authorized a study of the characteristics
of dredged spoil.... The Public Works Appropriations
Act for fiscal year 1972 included $30 million
to initiate construction of the diked disposal
areas for some 30 Great Lakes harbors. The authorized
study of the characteristics of the spoil material
has not been completed, and it would be unreasonable
to place unjustified restrictions on the disposal
of such materials.

'The bill under consideration extends the
authority of the corps to construct similar diked
disposal areas inlther parts of the country where
found necessary.p

12. 33 U.S.C. S403.

13. P.L. 91-611, 84 Stat. 1818 (S123).

14. 117 Cong. Rec. 38853 (1971), Leg. Hist. at 1386.

15. Id.
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Senator Muskie, however, opposed this amendment and instead
proposed the following amendment:

"Any application for a permit under this section
(S4021 for the discharge of dredged spoil into
the navigable waters (other than in confined
disposal sites) shall be accompanied by a certificate
from the Secretary of the Army that the area chosen
for disposal is the only reasonably available
alternative and, unless the Administrator finds
that the matter to be disposed of will adversely
affect municipal water supplies, shellfish beds,
wildlife, fisheries (including spawning and breeding
areas) . recreation areas, such permit shall
issue.

The Senate passed Senator Muskie's amendment.

The House bill gave permit authority for the
"discharge of dredged or fill material into the navigable
waters" to the Secretary of the Army: EPA had only advisory
responsibilities, which could have been overridden by the
Secretary. As a compromise, the Conference Committee
agreed to S404 as ultimately enacted.

From the foregoing, it is abundantly clear that
S404 applies only to point source discharges. The interim
final regulations, then, are unlawful in that neither the
definition of "discharge of dredged material" nor the definition
of "discharge of fill material" is explicitly limited to
point source discharges, nor is there any reference to point
sources elsewhere in the regulations. Although the preamble
to the regulations states that "any material which is excavated
or dredged from a navigable water and then reintroduced
through a point source into a navigable water woul ,fall
under [the term 'discharge of dredged material']", this
limitation is not included in the regulations.

16. 117 Cong. Rec. 38856 (1971), Leg. Hist. at 1392.

17. H. Rep. No. 92-911, 92d Cong., 2d Sess. (1972) (hereinafter
"House Rep."), at 367-8, Leg. Hist. at 1063-4.

18. See S. Rep. No. 92-1236, 92d Cong., 2d Sess. (1972)
(hereinafter *Conf. Rep."), at 141-42, Leg. Hist. at 324-
25.

19. Emphasis added. 40 F.R. 31321 (July 25, 1975).
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It is not sufficient that, in the definitions
of *dredged material" and *fill material", the regulations
exclude "material resulting from normal farming, silvaculture
[sic), and ranching activities, such as plowing, cultivating,
seeding, and harvesting, for production of food, fiber,
and forest products.' While we believe that this exclusion
is proper as far as it goes (for it does refer to additions
from nonpoint souies), the exemption does not cover all
nonpoint sources, and in any event, these definitions
of "discharge of dredged material" and of "fill material'
explicitly2 1nclude activities which we believe are nonpoint
in nature.

Part I discusses what it means to the forest
industry if nonpoint sources are required to have 5404 permits.
As indicated there, construction of roads is regarded by
the forest industry as a nonpoint activity. But roads are
not just built by the forest industry. An analysis of the
Corps' regulations reveals that almost all roads constructed
in the United States, whether by the federal government,
States, local governments or private individuals, will require
S404 permits unless the regulations are amended to apply
only to point source discharges. The same is true of numerous
other nonpoint activities common to silviculture, agriculture
and construction, such as digging of ditches for drainage
or other purposes in wet areas, laying of utility lines
and pipes in wet areas or in some cases across water bodies,
building of dikes or impoundments, and site preparation.
For all of these nonpoint activities, whether carried out
publically or privately, the Corps is unlawfully and un-

20. 33 C.F.R. SS209.120(d) (4) and (6)..

21. Furthermore, the decision in NRDC v. Train, 7 ERC 1881
(D. D.C. 19754., appeal pending, casts doubt on the propriety
of this method of exclusion. That case dealt with an EPA
regulation exempting from its S402 permit program certain
classes of sources (e.g., discharges from small animal
confinement facilities), which, in the court's view, included
point sources. The court held that the Act did not give
EPA the latitude to exempt entire classes of point sources
from the 5402 program, but instead required EPA to determine
which sources were point sources and which were not.

22. We believe that the following silvicultural activities,
among others, are nonpoint in nature: road fills (e.g.,
placement of side cast material, fill over culverts, and
construction of bridge abutments and piers); industrial site
fills (e.q.r construction of bulkheads, underground pipe
or utility lines, and drainage facilities)j and fills for
construction or maintenance of drainage ditches. See pp. 2-4
and 10-12, supra.
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necessarily requiring S404 permits.

To avoid these problems and to cure the legal
deficiency discussed, the regulations should provide explicitly
that they are limited to discharges from point sources
or that nonpoint sources are excluded. They should also
eliminate the incorrect examples of discharges presently
given.

C. Discharges Other Than at Specified Disposal Sites

The Corps' authority under S404 is limited to
permits for discharges from point sources into the navigable
waters "at specified disposal sites". Yet the regulations
ignore this statutory requirement and treat every discharge
into the navigable waters as requiring a permit, whether
or not at a specified disposal site. The legislative history
confirms that the Corps' authority under 5404 is indeed
limited to designating disposal sites (in accordance with
the criteria specified in S404(b) and subject to EPA veto
under S404(c)) and issuing permits for bhe disposal of dredged
or fill material at those sites.

We have discussed above# at pp. 14-16, the origin
of S404 and its relation to the program to dredge Great
Lakes harbors and other Corps programs requiring spoil
disposal areas. Senator Zllender, in introducing his amend-
ment, referred repeatedly to the "diked disposal areas"
of the Corps: he also said the amendment would give the
EPA "a veto power over the spoil disposal areas required
for construction and maintenance of all navigation projects."23

Regarding the EPA's responsiblities under S404,
Senator Muskie explained in a memorandum submitted during
debate in the Senate:

'Second, the Environmental Protection Agency
must determine whether or not a site to be used
for the disposal of dredged spoil'is acceptable
when judged against the criteria established for
fresh and ocean waters similar to that which
is required under Section 403.

"Third, prior to the issuance of any permit to
dispose of spoil, the Administrator must determine

23. 117 Cong. Rec. 38853 (1971), Leg. Hist. at 1386-7.
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that the material to be disposed of will not adversely
affect municipal water supplies, shellfish beds
and fishery areas (including spawning and breeding
areas), wildlife or recreational areas in the
specified site. Should the Administrator so determine,
no permit may issue.

"The Conferees were uniquely aware of the
process by which the dredge and fill permits are
presently handled and did not wish to create a
burdensome bureaucracy in light of the fact that
a system to issue permits already existed. At
the same time, the Committee did not believe there
could be any justification for permitting the
Secretary of the Army to make determination as
to the environmental implications of either the
site to be selected or the specific spoil to be
disposed of in a site. Thus, the Conferees agreed
that the Administrator of the Environmental Pro-
tection Agency should have the veto over the selection
of the site for dredged spoil disposal and over
any spgjific spoil to be disposed of in any selected
site. 0 (Emphasis added.)

Thus, to the extent that the Corps' regulations
attempt to regulate disposal of dredged or fill material
at places other than *specified disposal sites" designated
by the Corps, they are invalid. The discharge of pollutants
consisting of dredged spoil or other pollutants from a point
source into the navigable waters at any place other than
a specified disposal site of the Corps requires a S402 permit,
but not a S404 permit. (Depending on where it is made,
it may also require authorization by the Corpl5 under the
Rivers and Harbors Appropriations Act of 1899 ).

D. Inclusion of Land Areas in "Navigable Waters"

The Corps has unlawfully asserted jurisdiction over dis-
charges of dredged or fill material into certain land areas. Section
404(a) authorizes the Corps to issue permits for the discharge

24. 118 Cong. Rec. 33699 (1972), Leg. Hist. at 177.

25. 33 U.S.C. 5403.
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of dredged or fill material Oiqo the navigable waters. The Corps'
initial regulations under 5404 contained a definition of *navi-
gable waters' reflecting the traditional tests of "navigability;7
under S10 of the Rivers and Harbors Appropriations Act of 1899.
In March 1975, however, the District Court for the District of
Columbia held that the term "navigable waters' in S404 means what
it does in the rest of the Act, i.e., "waters of the United States,
including the territorial seas" (S502(7)); that through that
definition Congress "asserted federal jurisdiction over the
nation's waters to the maximum extent permissible under the
Commerce Clause of the Constitution'; and that the Corps
must revoke and amend so much of their regulations as was
inconsistent with the 'full regulatory mandate of the Water
Act'. Natural Resources Defense Council v. Callaway, 7
ERC 1784.

In attempting to comply with this order, the Corps 28
redefined "navigable waters' in the interim final regulations,

26. 39 P.R. 12115 (April 3, 1974).

27. 33 U.S.C. 5403.

28. The Corps defined "navigable waters' as including:

*(a) Coastal waters that are navigable waters
of the United States subject to the ebb and flow of
the tide, shoreward to their mean high water mark (mean
higher high water mark on the Pacific coast);

'(b) All coastal wetlands, mudflats, swamps,
and similar areas that are contiguous or adjacent to
other navigable waters. "Coastal wetlands" includes
marshes and shallows and means those areas periodically
inundated by saline or brackish waters and that are
normally characterized by the prevalence of salt or
brackish water vegetation capable of growth and re-
production;

'(c) Rivers, lakes, streams, and artificial
water bodies that are navigable waters of the United
States up to their headwaters and landward to their
ordinary high water mark;

'(d) All artificially created channels and
canals used for recreational or other navigational
purposes that are connected to other navigable waters,
landward to their ordinary high water mark

(Footnote continued on next page)
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but strangely enough did not adopt the EPA's definition
of the same term, even though the EPA is the agency authorized
to administer the Act. Instead the Corps chose to define

28. (Footnote continued from previous page)

"(e) All tributaries of navigable waters of the United
States up to their headwaters and landward to their
ordinary highwater mark;

M(f) Interstate waters landward to their ordinary
high water mark and up to their headwaters;

0(g) Intrastate lakes, rivers and streams landward
to their ordinary high water mark and up to their head-
waters that are utilized:

(1) By interstate travelers for water-related
recreational purposes;

(2) For the removal of fish that are sold
in interstate commerce;

(3) For industrial purposes by industries
interstate commerce; or

(4) In the production of agricultural commo-
dities sold or transported in interstate commerce;

"(h) Freshwater wetlands including marshes,
shallows, swamps and, similar areas that are contiguous
or adjacent to other navigable waters and that support
freshwater vegetation. "Freshwater wetlands" means
those areas that are periodically inundated and that
are normally characterized by the prevalence of vege-
tation that requires saturated soil conditions forgrowth
and reproduction: and

0(i) Those other waters which the District
Engineer determines necessitate regulation for the
protection of water quality as expressed in the guide-
lines (40 CFR 230). For example, in the case of inter-
mittent rivers, streams, tributaries, and perched wet-
lands that are not contiguous or adjacent to navigable
waters identified in paragraphs (a)-(h), a decision
on jurisdiction shall be made by the District Engineer."

29. The EPA defines "navigable waters" to include:

"(1) All navigable waters of the United States;
"(2) Tributaries of navigable waters of the United

States;
0(3) Interstate waters;
0(4) Intrastate lakes, rivers, and streams which

are utilized by interstate travelers for recreational
or other purposes;

(Footnote continued on next page]
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"navigable waters" as including not only coastal waters
and various fresh waters but also (unlike the EPA) coastal
and freshwater wetlands contiguous or adjacent to navigable
waters. Coastal wetlands were defined as "those areas periodi-
cally inundated by saline or brackish waters and that are
normally characterized by the prevalence of salt or brackish
water vegetation capable of growth and reproduction"; freshwater
wetlands were defined as "those areas that are periodically
inundated and that are normally characterized by the prevalence
of vegetation that require saturated soil conditions for
growth and reproduction". As discussed more fully in
Part 1, pp. 1-2, these definitions of "wetlands" include
many millions of acres of land which are only periodically
flooded and which, because they have a high water table,
support vegetation of the type described.

We do not disagree that most "wetlands", as the
term is commonly understood, are within "navigable waters",
for these areas exist at the edge of waters. Thus, since
the Corps defines "navigable waters" to include coastal
waters "subject to the ebb and flow of the tide, shoreward
to their mean high water mark (mean higher high water mark
on the Pacific Coast)" and to include various fresh waters
"landward to their ordinary high water mark" , most wetlands
will be covered by the definition. But we do object to
the inclusion of "wet" lands in the term "navigable waters"
simply because they have a high water table which supports
the specified vegetation and are poorly drained or occasionally
flooded.

Section 502(7) of the Act defines "navigable waters"
as "waters of the United States, including the territorial

29. (Footnote continued from previous page]

"(5) Intrastate lakes, rivers, and streams from
which fish or shellfish are taken and sold in interstate
commerce; and

"(6) Intrastate lakes, rivers, and streams which
are utilized for industrial purposes by industries in
interstate commerce." 40 C.P.R. S125.1(p).

30. Fn. 28, supra. p. 21.

31. Id.
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seas". The Act and its legislative history make it clear
that the definition was intended to reach only bodies of
water. The Act refers throughout to requirements for the
discharge of pollutants into water. It contains no reference
whatsoever to "wetlands". Indeed, the only references to
land in the entire Act indicate that land is the subject
of state or local control and that the federal government
has only funding or educational duties. Thus:

5101(b) provides:

"It is the policy of the Congress to recognize,
preserve, and protect the primary responsibilities
and rights of States to prevent, reduce, and eliminate
pollution, to plan the development and use (including
restoration, preservation, and enhancement) of
land and water resources, and to consult with
the Administrator in the exercise of authority
under this Act." (Emphasis added.)

S102(c) provides Federal money for state comprehensive
water quality control plans for basins. Here
"basin" is specifically defined to ir.'lude rivers,
coastal waters, lakes, etc., as well as "the
lands drained thereby".

S104(n) requires the EPA in cooperation with various
governmental bodies and private agencies to con-
duct and promote studies of the effects of pol-
lution on estuaries, and states that such studies
should consider the effect of "demographic trends,
the exploitation of mineral resources and fossil
fuels, land and industrial development, navigation,
flood and erosion control, and other uses of estuaries
and estuarine zones upon the pollution of the
waters therein'. (Emphasis added.)

Indeed, the court in NRDC v. Callaway stated that in S502(7)
Congress "asserted federal jurisdiction over the nation's
waters to the maximum extent permissible under the Commerce
Clause .... 0 7 ERC at 1784. (Emphasis added.)

The only statements on the floor of Congress explaining
S502(7) demonstrate that it was intended to apply solely
to actual bodies of water, not lands. Senator Muskie stated
the conferees' intent that "navigable waters" be given the
broadest possible Constitutional interpretation, and then
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explained:

"It is intended that the term 'navigable waters'
include all water bodies, such as lakes, streams,
and rivers, regarded as public navigable waters
in law which are navigable in fact. It is further
intended that such waters shall be considered
to be navigable in fact when they form, in their
ordinary condition by themselves or by uniting
with other waters or other systems of transportation,
such as highways or railroads, a continuing high-
way over which commerce is or may be carried on
with other States or with foreign countries in
the customary means of trade and travel in which
commerce is conducted today. In such cases the
commerce on such waters would have a subsantial
economic effect on interstate commerce.0 (Emphasis
added.)

Likewise, Congressman Dingell -- in the sole explanation
to the House of this aspect of the Conference bill -- stated
with respect to the term "navigable waters*:

"The new and broader definition is in line with
more recent judicial opinions which have substantially
expanded that limited view of navigability -- derived
from the Daniel Ball case (77 U.S. 577, 563) -- to
include waterways which would be 'susceptible of being
used ... with reasonable improvement,' as well as those
waterways which include sections presently obstructed
by falls, rapids, sand bars, currents, floating debris,
et cetera (citing cases].

*****Although most interstate commerce 150 years
ago was accomplished on waterways, there is no requirement
in the Constitution that the waterway must cross a State
boundary in order to be within the interstate commerce
power of the Federal Government. Rather, it is enough
that the waterway serves as a link in the chain of commerce
among the States as it flows in the various channels
of transportation -- highways, railroads, air traffic,
radio, and postal communication, waterways, et cetera.

32. 118 Cong. Rec. 33699 (1972), Leg. Hist. at 178.

76-161 0 - 76 - 19
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The 'gist of Federal test' is the waterway's use 'as
a highway,' not whether it is 'part of a navigable in-
terstate or international commercial highway.' [citing
cases].

"Thus, this new definition clearly encompasses
all water bodies, including main stress and their tri-
butar e-s for water quality purposes. (Emphasis
added.)

These repeated references in the legislative history
to "water bodies,* *waters," and "waterways" demonstrate
plainly an intent to reach only actual bodies of water and
not land areas that are occasionally flooded. (Of course,
the concept of "navigable waters" includes those areas which
are subject to the ebb and flow of the tide from such water.
Cases decided subsequent3 o the enactment of the Water Act
confirm this conclusion. )

The regulation of land areas above the tidal in-
fluence or the ordinary high water mark may well be within
the full scope of Congress' power under the Commerce Clause
generally, but that was not Congress' focus in S502(7).
Congress did not intend to go to the full extent of its Commerce
Clause power. For instance, it rejected a floor amendment
offered by Congressma) Aspin which would have required a
S402 permit for a discharge of pollutants into grounl5waters-- i.e., water lying below the surface 91 the earth. The
House rejected that proposed amendment.

33. 118 Cong. Rec. 33756-57 (1972), Leg. Hist. at 250.
The cases cited by Congressman Dingell all deal with actual
waterways. They are discussedin footnote 44, pp. 28-29, infra.

34. See United States v. Holland, 373 F. Supp. 665, 674-
76 (M.D. Fla. 1974)1 Leslie Saltv. Froehlke, 7 ERC 1311
(N.D. Cal. 1974)1 and United States v. Smith, 7 ERC 1937
(S.D. Va. 1975) -- each holding that areas subject to the
tidal influence were "navigable waters" within the meaning
of the Act, and that 5404 applied. With respect to fresh-
water bodies, the ordinary high water mark is the limit.
See PFZ Properties v. Train, 7 ERC 1930, 1936 (D. D.C. 1975),
holding that the Act, including S404, applied to a nontidal
mangrove swamp connected to a navigable waterway which was
covered by water throughout the year except for periods of
drought Oand, thus, must be below the ordinary high water
mark" of the navigable waterways.

35. 118 Cong. Rec. 10666 (1972), Leg. Hist. at 589.

36. 118 Cong. Rec. 10669 (1972), Leg. Hist. at 597.
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Accordingly, the inclusion of "wetlands" in the
definition of "navigable waters" in the Corps' interim final
regulations is beyond the authority granted to the Corps
by 5404. Section 209.120(d)(2) should be amended by deleting
clauses (b), (h) and (i). With this modification, the regu-
lations would cover most wetlands but would not cover land
areas that are occasionally flooded.

E. Intrastate Waters Neither Potentially Involved in
Commerce by Water Transportation Nor Connected to

Waterways So Involved

Even in their coverage of actual bodies of water,
the Corps' regulations are unauthorized by S404 in that they
Include as "navigable waters" certain intrastate lakes and
other water bodies which were not intended to be included
as "navigable waters" under S404. We believe that Congress
intended "navigable waters" in that section to cover only
(i) those waterways which have the potential for involvement
in commerce by water transportation, as a link in the chain
of interstate or foreign commerce, and (2) those water bodies
(such as tributaries) which, because their flow affects
such waterways, have been considered within Congress' power
to regulate, protect, and promote commerce. The regulations
include waters other than those just described -- namely,
wholly intrastate lakes and other water bodies used solely
for recreation, fishing, industry, o57agrtculture, and others
as determined by a District Engineer . Since such intrastate
water bodies have no relationship to commerce by water trans-
portation, the regulations are, in this regard also, unauthorized
by the Act. We believe that this position is consistent
with that of the court in NRDC v. Callaway, supra.

The Conference Report underlying the Act stated
the conferees' intent that "navigable waters" "be given
the broadest possible constitutional interpretation unencum-
bered by agency determinations whi have been or may be
made for administrative purposes." However, the legislative
history makes clear that, in so stating, the conferees were
not referring to the broadest possible interpretation of
Congress' power under'the Commerce Clause to regulate generally,
but that they had a more specific intent. Their reference
was made in the context of Congress' Commerce Clause power

37. 33 C.F.R. $5209.120(d)(2)(i)(g) and (i). They also
include land areas beyond the tidal influence or above the
ordinary high water mark. See pp. 19-26, supra.

38. Conf. Rep. at 144, Leg. Hist. at 327.
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over bodies of water, and it was intended to refer to the
broadest possible interpretation of that power as applied
to regulating commerce by water transportation.

Senator Muskie, after repeating the conferees'
stated intent, explained that it was intended that the term
"navigable waters" should include all water bodies "regarded
as navigable in law which are navigable in fact* and that:

"lilt is further intended that such waters shall
be considered to be navigable in fact when they
form, in their ordinary condition by themselves
or by uniting with other waters or other systems
of transportation, such as highways or railroads,
a continuing highway over which commerce is or
may be carried on with other States or with foreign
countries in the customary means of trade and39
travel in which commerce is conducted today. "

Thus, Senotor Muskie made clear that "navigable waters"
was meant to refer to bodies of water which form or could
form a link in the "continuing highway" over which interstate
or foreign commerce "is or may be carried on."

The remarks of Congressman DingeLl are to the
same effect. He explained that the reason for the new and
broader definition of "navigable waters' -- the one intended
to be given the "broadest possible constitutional interpretation"
was to get away from "the old, narrow definitions of navi-
,a~ility, as determined by the Corps of Engineers," and
the "t16hnical" definition "as we sometimes see in some
laws." That old, limited view of navigability, he stated,
was the one derived from the case of The Daniel Ball, 77
U.S. (10 Wall.) 557, 563 (1871) -- which states that waters
"are navigable in fact when they are used, or susceptible
of being used, in their ordinary condition, as highways
for commerce, over which trade and travel are or may be
conducted in the customary modes of trade and travel on
water." (Emphasis added.) According to Congressman Dingell:

"The new and broader definition is in line with
more recent judicial opinions which have substantially
expanded that limited view of navigability --
derived from the Daniel Ball case (77 U.S. 557,

39. 118 Cong. Rec. 33699 (1972), Leg. Hist. at 178.

40. 118 Cong. Rec. 33757 (1972), Leg. Hist. at 250.
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563) -- to include waterways which would be 'sus-
ceptible of being used ...with reasonable improve-
ment,' as well as those waterways which include
sections presently obstructed by falls, rapids,
sand bars, currents, floating debris, et cetera
(citing cases]." (Emphasis added.)

Congressman Dingell then stated that there was no requirement
in the Constitution that a waterway must cross a State bouglary
in order to be within Congress' interstate commerce power.
Rather he said:

24tsz"~kh Iguh that the waterway serves as a link
in the chain of commerce among the States as it
flows in the various channels of transportation
-- highways, railroads, air traffic, radio and
postal communications, waterways, et cetera.
The 'gist of the Federal test' is the waterway's
use 'as a hi hway,' not whether it is 'part of
a-navigable interstate or international commercial
highway.' (Citing cases.)" (Emphasis added.)

Finally, Congressman Dingell concluded that the new definition
"clearly encompasses all wter bodies, including main streams

and their tributaries....

41. 118 Cong. Rec. 33756 (1972), Leg. Hist. at 250.

42. 118 Cong. Rec. 33757 (1972), Leg. Hist. at 250.

43. Id.

44. Id. The cases cited by Congressman Dingell comport
with tis analysis. Those cases hold that a waterway'is
a "navigable water", even if it is not presently used as
a highway or part of a highway of interstate or foreign
commerce, so long as it was used as such in the past. United
States v. Appalachian Power Co., 311 U.S. 377, 408-10, 4TT
(1940); Economy Light & Power Co. v. United States, 256
U.S. 113, 117-118, 123-124 (1921); Puente-de-Reynosa S.A.
v. City of McAllen, 357 F. 2d 43, 50-51 (5th CirI, 1996);
Rochester Gas & Elec. Corp. v. FPC, 344 P.2d 594, 596-97
(2d Cir. 1965)); or could be made suitable for such use
in the future by reasonable improvements (United States
v. Appalachian Power Co., supra, at 407-09; Rochester Gas
& Elec. Corp. v. FPC, supra, at 596); that navigability
is not negated by obstructions in portions of the waterway,
such as rapids, falls, sandbars, driftwood, ice, floods,
or artificial obstructions (United States v. Appalachian

(Footnote continued on next page]
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It is plain from Congressman Dingell's remarks
that the broadening of the definition of *navigable waters"
in the Act was intended to ensure coverage of

- waterways usable in their ordinary condition
as interstate or international highways of
commerce;

- waterways susceptible of such use with reasonable
improvement, even if they include presently
obstructed sections;

- wholly intrastate waterways that serve in con-
junction with other channels of transportation
as a link in the chain of interstate or foreign
commerce; and

- tributaries of such waterways.

There was no intent to include waters which are not involved
in commerce by water transportation as a link in the chain
of interstate or foreign commerce and whose flow would
not affect such waterways.

44. (Footnote continued from previous page]

Power Co., supra, at 408-09; United States v. Utah, 283 U.S. 64,
84-87 (T931); Economy Light & Power Co. v. United States supra,
at 118, 122-24; The Montello, 87 U.S. (20 Wall.) 430, 441-42
(1874); that small traffic in commercial use is sufficient to
render a waterway "navigable" (United States v. Appalachian
Power Co., supra, at 409; Rochester Gas & Elec. Corp. v.
FPC, supra, at 597); that the floating of logs in the course
of cont~rinuous movement in interstate commerce renders a water-
way "navigable", even if the waterway has not been used for
such transportation for a long time and even though the logs
are not able to traverse certain sections (Namekagon Hydro
Co. v. FPC, 216 F. 2d. 509, 513 (7th Cir. 1954)1 State of
Wisconsin v. FPC, 214 F.2d 334, 337-38 (7th Cir. 1954); Wis-
consin Public Service Corp. v. FPC, 147 F.2d 743, 747-48-
(7th Cir. 1945)); and that the use of a waterway for purely
intrastate transport or shipments does not negate its "navigability"
under the Commerce Clause so long as it is suitable for use
as a connecting waterway in interstate or foreign transport
or shipments (Rochester Gas & Elec. Corp. v. FPC, supra,
at 597-8; Wisconsin Public Service Corp. v. FPC, supra, at
748). None of these cases -- or others that we know of --
has held that "navigable waters" includes waters which have
no potential for involvement in commmerce by water trans-
portation as at least a connecting link in interstate or
foreign commerce.
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In expanding the definition of "navigable waters"
to the full reach of its Commerce Clause power over commerce
by water transportation, it appears that Congress intended
to include non-navigable stretches and tributaries the flow
of which affects downstream "navigability", for these waters
had, through established judicial precedent, been considered
within the scope of Congress' power to protect and promote
commerce on waterways which serve as a link in the chainA4
of interstate or foreign commerce (as by flood control)."o

As the legislative history and the cases discussed
in footnote 44, pp. 28-29, demonstrate, the expanded definition
of "navigable waters which Congressman Dingell was describing
and which was enacted in S502(7) was based on the broadest
Constitutional interpretation, in line with the opinions
cited, of Congress' power over commerce by water transporta-
tion. It was not meant to include all areas or even all
waters which Congress could conceivably reach under its
Commerce Clause power in all its aspects. Indeed, Congress'
rejection of Congressman Aspin's amendment to include ground
water -- discussed on p. 25, -- further confirms that Congress

45. See Congressman Dingell's statement quoted on p. 28,
supra, and see, e Oklahoma ex rel. Phillips v. Atkinson
Co., 313 U.S. 508, 523 (1941) (wCongress may exercise its
control over the non-navigable stretches of a river in order
to preserve or promote commerce on the navigable portions');
United States v. Grand River Dam Authority, 363 U.S. 229,
232-33 (1960).

Since passage of the act, courts have held that
it applies to non-navigable tributaries, including tertiary
tributaries, of waterways that are navigable in terms of
waterborne commerce (United States v. Ashland Oil G Transp.
Co., 504 F.2d 1317, 1320, 1328 (6th Cir. 1974)1 Sun Enter-
BrTses v. Train, 7 ERC 2110, 2118-20 (S.D. N.Y. T7M))*
and to man-made canals connected with, and thus affecting,
such navigable waterways (Weiszmann v. Corps of Engineers,
7 ERC 1523 (S.D. Fla. 1975); United States v. Holland,
373 F. Supp. 665, 673-74 (M.D. Fla. 1974)). In Ashland
Oil, the court relied heavily on Congressman Dingell's
remarks and the decisions in Atkinson Co. and Grand River
Dam, and stated that the Act gave the federal government
t- authority "to control the quality of effluent from
riparian owners whose land drains into nonnavigaLle streams
in pursuance of the federal interest in preservin; the
navigability and the quality of the navigable waters of
the commerce-carrying rivers into which these tributaries
flow.* 504 F.2d, at 1328.
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did not intend to go to the full conceivable reach of its
Commerce Clause power to regulate waters other than those
potentially involved in commerce by water transportation
as a link in interstate or foreign commerce.

In summary, it seems clear that Congress intended
the term "navigable waters" in the Act to mean all waterways
(subject to the influence of the tides or up to the ordinary
high water-mark) which, under the expanded judicial opinions,
have the potential for involvement in commerce by water
transportation as a link in the chain of interstate or foreign
commerce, and the non-navigable stretches and tributaries
of such waterways. There is no indication in the legislative
history, and no case holds, that Congress meant to include
other waters in the definition simply on the ground that
it might reach them under its Commerce Clause power as applied
generally to regulate matters other than commerce by water
transportation. This is true, we believe, of the use of
the term "navigable waters" throughout the Act6 as defined
in S502(7), and particularly as used in $404. Accordingly,

46. We assume in these comments -- but do not concede --
that, as held in NRDC v. Callaway, the term "na,. gable
waters" in S404 has the same meaning as it does in the rest
of the Act and as is defined in 5502(7). We note, however,
that our comments apply with particular force to 5404.

The legislative history of S404 makes plain that
the whole purpose of having a separate section dealing with
permits for discharge of dredged or fill material was to
preserve the authority of the Corps over waterways, waters
which were navigable in the traditional sense. Thus, in
Senate debate on this issue, reference was frequently made
to retaining the permit authority of the Secretary of the
Army "who has the responsibility for maintaining and im-
proving the navigable waters of the United States," lest
the ports and harbors be closed -- "a catastrophical situ-
ation with respect to our foreign and domestic commerce"
-- and thus lest the "economy...stagnate." 117 Cong. Rec.
38853-54 (1971), Leg. Hist. at 1387 (Sen. Ellender), and
117 Cong. Rec. 38855 (1971), Leg. Hist. at 1390 (Sen. Sten-
nis). Again, the House Report, in discussing 5404, referred
to the necessity "to assure continuation of dredging es-
sential to our Nation's waterborne transportation." House
Rep. at 130, Leg. Hist. at 817. In discussing the final
compromise embodied in the Conference Report and ultimately
enacted, Senator Muskie stated that "(tlhe Conferees were
uniquely aware of the process by which the dredge and fill
permits are presently handled and did not wish to create

[Footnote continued on next page)
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to the extent that the Corps' interim final regulations
define "navigable waters* to include waters other than those
specified above (and they do so respecting certain wholly
intrastate water bodies in 33 C.F.R. SS209.120(d)(2)(i)(g)
and (i)), they are unauthorized by S404 and should be modified
to reflect what we have shown to be the correct definition
of that term under the Act.

F. Fill Materials Which Are Not "Pollutants"
Under the Act

The interim final regulations define 'fill material"
as "any pollutant used to create fill in the traditional
sense of replacing an aquatic area with dry land or of 45hanging
the bottom elevation of a water body for any purpose.'
(Emphasis added.) The term Opollutant" is defined in S502(6)
of the Act as:

"dredged spoil, solid waste, incinerator residue,
sewage, garbage, sewage sludge, munitions, chemical
wastes, biological materials, radioactive materials,
heat, wrecked or discarded equipment, rock, sand,
cellar dirt and industrial, municipal, and ag-
ricultural waste discharged into water.N

46. [Footnote continued from previous page]

a burdensome bureaucracy in the light of the fact that
a system to issue permits already existed.' 118 Cong.
Rec. 33699 (1972), Leg. Hist. at 177. The Conference
Report itself referred to dredging permits and dredging
activities "essential for the maintenance of interstate
and foreign commerce.' Conf. Rep. at 142, Leg. Hist. at
325.

Hence, it was clearly Congress' intention to
limit 'navigable waters' in S404 to waters potentially
affecting commerce by water transportation: and if the
term is the same in 5404 as in the rest of the Act, that
congressional intention shows that "navigable waters'
throughout the Act and as defined in S502(7) must be
limited to such waters -- a conclusion which, as shown,
is in accordance with the legislative history of S502(7).

47. 33 C.F.R. 5209.120(d)(6).
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Thus, if "fill material" in the regulations means many
pollutant" as defined in S502(6), it include 1 "rock" and"sand," but not normal dirt, earth, or soil. In defining
"discharge olill material", however, the regulations give
as an example "the building of any structure or impoundment
requiring Ick, sand, dirt, or other pollutants for its
construction." 33 C.F.R. S209.120(d)(7). They thus indicate
that the term "pollutant" for purposes of defining fill
material under the regulations includes "dirt" and hence
is broader than the definition in S502(6).

If the regulations do intend to cover, as "fill
material", normal dirt, earth, soils, and other materials
not defined as "pollutants" in the Act, they are, to that
extent, unauthorized by S404. The grant of authority to
the Secretary of the Army under S404 to issue permits for
the discharge of "dredged or fill material" was intended
to apply only to such "dredged or fili material" as is
defined as a "pollutant" in the Act.

As stated above, 5404 is enforceable through S309
of the Act, because the "discharge" of dredged or fill material
without a S404 permit or in violation of the requirements
of such a permit would violate S301(a). See p. 14, s
Section 301(a) applies only to the discharge of any
lutant", as defined in the Act, and hencl 5309 enforcement
is available only for the discharge of such a "pollutant".
To the extent that the Corps' S404 regulations would apply
to and require a permit for the discharge of earth or other
materials that are not "pollutants" under S502(6), therefore,
they would not be enforceable. Congress could hardly have
intended S404 to apply to materials whose discharge without
compliance with that section would not be a violation of

48. The reason for this omission in S502(6) is discussed
in footnote 50, p. 34, infra.

49. We note that the regulations define "dredged material"
as "material that is excavated or dredged." 33 C.P.R.
S209.120(d)(4). For the reasons to be shown in the text,
we believe that Congress intended the term "dredged material"
in 5404 to be synonymous with the term "dredged spoil" listed
in S502(6). In our view, the Corps' regulations plainly
intend the same. But if the regulations' coverage of "ma-
terial that is excavated or dredged" is intended somehow
to go beyond the "dredged spoil" listed in S502(6), then
for the reasons given in this section of our discussion
with respect to fill material, this would not be authorized
under the Act.
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5301(a) and thus would not be enforceable.
50

The provisions of S404 itself demonstrate further
that this section was not intended to authorize the Corps
to regulate the discharge of materials not defined as "pol-
lutants" in the Act. Section 404(b) requires each disposal
site to be specified for each permit through the application
of guidelines based upon criteria comparable to the criteria
applicable under 5403(c). These criteria refer throughout
to "pollutants" and the effect of disposal of "pollutants'.
Section 403 provides no criteria for the discharge of materials
other than the "pollutants" and hence there can be no S404(b)
guidelines for such material. Moreover, 5404(c) gives the
Administrator of EPA veto power over the specification of
a disposal site whenever he determines "that the discharge
of such (dredged or fill) materials into such area will
have an unacceptable adverse effect on municipal water
supplies, shellfish beds and fishery areas (including spawning
and breeding areas), wildlife, or recreational areas*.
In defining Opollutants', Congress made a policy determination
as to which materials should be subject to a5 lederal permit
program for preventing such adverse effects. It seems
clear, then, that Congress intended the "dredge or fill
materials' referred to in S404(a) to be those which qualify
as "pollutants" under the Act.

The legislative history of 5404 confirms this con-
clusion. While there is no discussion or indication therein
of the intended meaning of the term *fill material" in S404,
that meaning can be gleaned from the numerous comments re-
garding the term "dredged material" in thaLsection. Senator
Muskie, for example, throughout his discussion of 5404, re-
ferred not to *dredged material' (the language of the bill),
but to "dredged spoil" (the "pollutant" defined in S502(6)),

50. The omission of earth and soils from the definition
of a *pollutant" under the Act, and thus from the provisions
of SS30(a) and 309, is entirely consistent with Congress'
scheme throughout the Act, in which the addition of earth
and soils to the water is regarded as coming basically from
runoff and other nonpoint sources. See S. Rep. No. 92-414,
92d Cong., 1st Sess. (1971), at 39, 52# Leg. Hist. at 1457,
1470. As shown above, the federal discharge permit system
is applicable only to pollution from point sources, leaving
nonpoint sources and land use planning essentially to plans
under 5208. See pp. 1-31 supra. Since the discharge of
a 'pollutant' is, by definition, limited to point sources,-
it would have made no sense to include as a 'pollutant* material
(i.e., sediment) that is added from nonpoint sources.

51. See footnote 50t supra.
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thus indicating hO view that the two terms were intended
to be synonymous. Likewise, in discussing the House bill
-- which also applied to "dredged or fill material" -- EPA
Administ5 ator Ruckelshaus stated that it covered "dredged -54
spoil", ' and Congressman Vanik referred to "polluted dredgings".
These indications that the "dredged material" covered by
S404 was meant to be that listed as a "pollutant" in S502(6)
also suggest that the same was intended to be true of "fill
material".

Finally, as shown above, S404 was carved out of
S402 in order to ensure the Corps control over dredge and
fill operations in navigable waters. There is no indication
whatsoever that, in so doing, Congress intended to expand
the types of materials covered beyond those covered by S402,
which applies only to the discharge of "pollutants".

It is plain, then, that S404 authorizes the Corps
to regulate the discharge only of such "dredged or fill material"
as is within the definition of "pollutant" in the Act. To
the extent that the Corps'regulations go beyond this authori-
zation by including in the definition of "fill material"
normal dirt, earth, or soils, and other material. that is
not a "pollutant" under the Act, they are invalid. This
defect can be cured simply by defining "fill material" in
33 C.F.R. S209.120(d) (6) as "any pollutant, as defined in
S502(6) of the Act, used to create fill..." and by removing
any reference to "dirt" in 33 C.F.R. S209.120(d)(7). -

52. See 118 Cong. Rec. 33699 (1972), Leg. Hist. at 177-78.

53. House Rep. at 167, Leg. Hist. at 854.

54. 118 Cong. Rec. 10232 (1972), Leg. Hist. at 421-22.

55. See pp. 14-16, supra.
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PART III

SECTION-BY-SECTION COMMENTS ON THE S404 REGULATIONS
(40 F.R. 31320 ff.)

$209.120(d){2)(i). As indicated in Part II of
this submission, this definition is too broad; subparagraphs
(b) and (h) should be deleted because the areas mentioned
are not "waters of the United States". Similarly, subparagraph
(g) should be revised to restrict it to waters which have
a potential for involvement in commerce by water transportation
as a connecting link in interstate or foreign commerce.

Subsection (M), like numerous other parts of the
regulations, provides that the District Engineer may determine
that any "other water" is a "navigable water,' including
waters and perched wetlands that are not contiguous or adjacent
to navigable waters identified in other paragraphs of the
regulations. We believe this section should be deleted,
for several reasons. First, the paragraph is overly broad
insofar as it permits the District Engineer to designate
waters which are not "navigable waters". (See discussion
in Part II of this submission.) Second, a provision such
as this effectively requires an application for a permit
in all instances, since this is the only way a citizen can
determine whether a permit is required. If he fails to
apply, he runs the risk that the District Engineer will
make an ex post facto determination that a permit was necessary,
and he may be.required to restore the area where the fill
or dredged material was disposed of to its original state.
This is unfair and unreasonable. Finally, when one considers
the number of lakes, streams, rivers, harbors and coastal
waters in the United States, it becomes apparent that to
avoid an administrative nightmare, the Corps must define"navigable waters" in such fashion that applicants can
determine by themselves, using common sense and without
resort to complex studies, whether a water is a navigable
water. The "ordinary high water mark" and the "ebb and
flow of the tide" tests fulfill this requirement. For all
of these reasons, subsection (i) should be deleted.

It would be helpful to substitute for subsection
(i) a clause to the effect that:

The District Engineer may at the request of an
applicant issue letter determinations as to whether
a particular water is a "navigable water" as
defined herein.

A new subparagraph should be added making it
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clear that drainage canals and irrigation ditches are not
"navigable waters". The preamble indicates that this is
the position of the Corps, but we do not find it reflected
in the regulations.

209.120(d)(2)(ii)(c). The distinction between
manmade an tural lakes is inconsistent and serves no
useful purpose. Additionally, the unduly restrictive definition
does not aid in achieving the goals of the Act. We suggest
the following definition of the lakes:

*'Lakes' means natural or artificial bodies of
water greater than 50 acres in surface area.
Stock watering ponds and settling basins shall
not be considered 'lakes'."

5209.1201d)(2)(ii)(d). Because the word "normal"
is undefined# field determinations of which streams fall
within the definition are impossible for even the most
expert hydrologist. Additionally we consider the definition
unduly restrictive. For a clarification employing accepted
hydrological concepts and which fulfills the purpose of
the Act we suggest:

"Headwaters" means that portion of the stream
a56ve the point at which the seasonal low flow
is less than 20 cubic feet per second.

Although the intention was apparently to exclude
streams having flow of less than 5 cfs, the proviso can
be read as implying that streams of smaller flow may be
-treated as covered if the District Engineer so determines.
The "point and nonpoint source discharge.characteristics
of the watershed" are irrelevant to the question of whether
it is a "navigable waters. Moreover, the clause creates
an administrative nightmare. This is another of the many
clauses which leave it to the discretion of the District
Engineer to decide whether or not the regulations will apply
in a given case. The proviso should be deleted.

a$209.120(d)(2)(ii)(s). The berm "primary tri-
butaries" is not used in the regulations. What is needed
is a definition of *tributaries" for purposes of 5209.120(d)
(2)(i)(e). The definition should be revised to read.

"Tributaries" means the main stems of rivers directly
connecting to navigable waters of the United
States up to their headwaters and does not include
any additional tributaries extending off the main
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stem of these tributaries.

5209.120(d 4). We wish to point out that this
definition and the definition for fill material are counter-
productive from an environmental standpoint. They appear
to apply to all earthmoving activities. This of course
includes construction of those works whose purpose is to
reduce erosion and otherwise protect the soil and water
resources. Since sediment is one of the worst sources of
water pollution, every effort should be made to encourage
installation of works to hold the soil in place and minimize
the normal erosion process. For the most part, conservation
measures are voluntarily installed and maintained by landowners.
Any system which would require expensive and time-delaying
permits can be expected to reduce the number of conservation
works installed.

5209.1201d)(5). As discussed in Part II of this
submission, the definition of "discharge of dredged material"
should be revised to make it clear that it includes only
discharges from point sources. The reference to "runoff
or overflow from a contained land or water disposal area"
should be deleted, as it appears to refer to nonpoint source
pollution.

5209.120(d)(6). As discussed in Part II of this
submission, the definition of "fill material" should be
modified by adding the words "as defined in Section 502(6)
of the Federal Water Pollution Control Act" after the words
"any pollutant".

5209.120[d)(7). As discussed in Part II of this
submission, the definition of "discharge of fill material"
should be revised to make clear that it applies only to
discharges of fill material from point sources. The second
sentence of the definition should be deleted. We believe
that most of the activities listed are nonpoint in nature.

As indicated in Parts I and X1, there is considerable
controversy as to what is or is not a point source, and
there are many ramifications to this determination. The
Corps should not confuse the issue by supplying its own
definition.

5209,!20(e)(2)(i). For the reasons stated in
Part II of this submission, clauses (a) and (b) should be
amended to delete references to coastal and freshwater wet-
lands.

5209.120(e)(2)(ii). This is yet another subparagraph
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which gives broad discretion to the District Engineer, in
this case discretion to require'a permit for a process which
would otherwise be exempt because it occurred before the
effective date of Phase 1, 2 or 3. It is always unfair
to apply regulations retroactively, but particularly so
when the regulations are so controversial. For the reasons
expressed above, the subparagraph should be deleted.

Clause (a) of this subparagraph should be amended
to require a S401 water quality certification "if applicable'.
Water quality certifications under S401 are required only
for point sources. If S209.120(d)(5) and (7) are amended
as suggested above, there would be no problem with clause
(a), as the entire program would apply only to point sources
in the first place. Similar comments apply to subparagraph
(iii) of S209.120(e) (2).

5209.120(e) See comment to S209.120(e)(2)(ii).
The exemption for discharges of 500 cubic yards is a step
in the right direction, but the exempt amount should be
at least 5,000 cubic yards since this exemption covers projects
which were already underway when the regulations were promulgated.

In the first proviso, the words ", if applicable,'
should be added after the words 'Federal Water Pollution
Control Act" and after the words "Coastal Zone Management
Act".

The second proviso contains yet another of the
provisions giving the District Engineer discretion to require
a permit for an otherwise exempt activity. It should be
deleted.

Sj120(e)(2)(iv). This paragraph should be
deleted as it refers to nonpoint source activities.

S209.120(f)(1). We suggest that this paragraph
be amended to make clear that social concerns of a non-environmental
nature, such as employment opportunities, should be regarded
as factors that are relevant in considering whether or not
permit issuance would be in the public interest.

1209.120(f)(3). This section places the Corps
in a position of policing statutory requirements for which
it has no responsiblity or authority. In the interest of
expediting all needed permits, the 5404 permit application
should be processed on its own merits without regard to
requirements which are not conditions precedent to permit
issuance. The first sentence should be revised to read
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"Permits will not be issued where prior certi-
fication or authorization of the proposed work
is required by law and such certification or
authorization has not been obtained".

5209.120(q)(1)(i)(b). All references in this
subsection to Onavigable waters" should be changed to "navigable
waters of the United States". Such rights as the general
public may have with respect to use of and access to the
"navigable waters" (in the traditional sense) were not expanded
by the Federal Water Pollution Control Act.

5209.120(g)(3). The effect of clause (iv) of
this subsection Is that no permit will be granted for work
in wetlands identified as important under subparagraph (ii)
unless the District Engineer concludes that the benefits
of the proposed alteration outweigh the damage to the wetland
resource and that the proposed alteration is necessary to
realize te"benefits.

It is hard to conceive of a wetland that would
not be "identified as important* under subparagraph (ii).
Thus the effect of this subsection (3) is to prohibit all
discharges in wetlands unless the applicant makes the proper
showing.

As applied to the wetlands, a teqt this stringent
may perhaps be justified, though it poses Constitutional
questions inasmuch as it may effectively deprive a property
owner of the use of his property without compensation. Cf.
United States v. Rands1 389 U.S. 121 (1967). However a test
this stringent cannot be justified when applied to land
areas. As pointed out in Part I of this submission, millions
of acres of commercial timberland are included in the definition
of "freshwater wetlands" or "coastal wetlands" contained
in S209.120(d)(2) of the regulations, and many day-to-day
activities in these areas will require permits. In most
cases "alternative sites" will not be available for silvicultural
activities. Unless the definition of "navigable waters'
is amended as suggested, clause (iv) should not apply to
such areas. In any event, subclause (a) of clause (iv) should
be amended to require the submission of data only "if requested
by the District Engineer".

5209.120(q)(6)(i). This subsection should be
amended to make clear that historic, scenic and recreational
values will not be considered by the District Engineer unless
such values are recognized in an existing law or regulation
which applies generally or specifically to the property involved.

76-161 0 - 76 - 20
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The District Engineer should not deny a permit on the basis
of his personal judgment that the property is, e.g., scenic,
unless there is in effect some law which authorizes him to
do so. We believe this was not the intent of this section;
but to clarify the intent, the first sentence of the subsection
should be amended to read (new matter underlined):

0(i) Applications for permits covered by this
regulation may involve areas that possess his-
toric, cultural, scenic, conservation, recreational
or similar values that are required by applicable
laws and regulations to be enhanced, preserved
or developed."

5209.!20(h)(1)and (2). Considering that, as discussed
in Part I of this submission, the regulations cover many
thousands of minor activities in navigable waters, the detail
required on ENG Form 4345 is far too detailed and probably
beyond the capability of many applicants. The requirement
for drawings, sketches and plans should apply only in the
case of major projects.- Also, provision should be made
for reference to a general plan in cases of continuing projects
or repetitive activities.

Information as to adjacent property owners should
be required only where they are likely to be impacted.
In the case of a large landowner undertaking a project
in the interior part of his holdings, it might be several
miles to the nearest adjoining landowner. If all adjoining
landowners were notified they could number in the hundreds
and be far beyond the area of any possible influence by
the proposed project. Where there are great distances from
the proposed activity to the adjoining property the applicant
should be permitted to satisfy this requirement by a state-
ment that there are no other property owners within X miles.

Consideration should be given to a simplified,
short-form application for projects likely to cost less
than $25,000.

5209.120(h)(2 L)( . This subsection again assumes
that 5401 certifications are required for all discharges,
whereas in fact they are required only for point source
discharges.

It is not clear how the fee structure would
apply in the case of a number of individual activities,
all part of a single project, such as all the culverts on
a road network being installed as one project. A single
fee should apply in such a situation, or else the fees could
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become a major expense item for an applicant.

209.120(h)(2)(i). If a structure is being con-
structed w h requires a S402 permit, a State permit or
a S401 certification, it is the responsibility of the applicant
to obtain the necessary permit or certification. This is
not a legitimate concern of the Corps. Unnecessary delays
will be caused if issuance of a permit to dispose of dredged
or fill material is contingent upon issuance of a permit
for a structure to be erected later on the disposal site.

5209.120(h)(2)(vi). This subsection is highly
objectionable because it requires the applicant to pay the
cost of te--a-ironmental impact statement. Environmental
impact statements are required for the benefit of the general
public; they do not benefit the applicant. To assess the
cost of the impact statement against the applicant under
such circumstances is unlawful. In Federal Power Commission
v. New England Power Company, 415 U.S. 345 (1974), the Court
held that the proper construction of 31 U.S.C. S483(a) was
that a reasonable charge 'should be made to each identifiable
recipient for a measurable unit or amount of government

-se Vice or property from which he derives a special benefit'"
and that no charge for services should be made 'when the
identification of the ultimate beneficiary is obscure and
the service can be primarily considered as benefiting broadly
the general public'" (at p. 349-51). See also National Cable
Television Asso. v. United States, 415 U.S. 336T(197F.

Furthermore, the Corps has no authority under
any statute to require information for the impact statement
"to be compiled by an independent third party under contract
with the applicant". Under the National Environmental Policy
Act (42 U.S.C. 4332), the requirement of preparing an environ-
mental impact statement rests on the Federal government,
not on the applicant. The applicant may find it in his
interest to assist a federal agency in the preparation of
the statement, but in the absence of proper statutory authority
he cannot be made to pay for it or participate in its preparation
directly or through a contractor.

We believe that in all cases where an environmental
impact statement is required, the Corps should consult with
the applicant as to the selection of the Corps' consultant
to ensure that the consultant chosen will be knowledgeable
and respected in his field and competent to prepare the
statement.

5209.120(i)(1)(i). The standard procedure for
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processing permits must be modified to make it simple and
less time-consuming. The current regulations will clearly
cause a flood of applications, most of which will receive
at best a cursory review by the Corps and the numerous
other agencies which are expected to review them. In addition
to the amendments suggested elsewhere in this Part, activities
costing less than $25,000 or involving less than 1000 cubic
yards of dredge or fill and other minor activities should
not be subjected to the rigorous review process that major
projects may appropriately need. In order to reduce delay
in issuance of these permits, the Corps should impose upon
itself the discipline of specific time limits. For instance,
the Corps should be able to make a determination that an
environmental impact statement will not be required, for
most applications, within 10 days of receipt of the application.

5209.120(i)(I) (iv). The District Engineer is
given a great deal of discretion throughout this regulation.
The determination that an EIS is or is not required can
have a major economic impact upon the applicant. The Corps
should publish some guidelines for the District Engineer
to follow in evaluating the need for an EIS. These guidelines
should be available to the public so that the applicant
can judge for himself if an EIS requirement is likely.
There should be a clear-cut determination that most minor
activities do not require an EIS.

5209.120(1))(vi). After all actions are completed
the District Engineer should be required to render a decision
within 15 days in order to reduce delay. If the application
is forwarded to higher authorities for a decision, the applicant
should be informed both of the date it was forwarded and
the reasons for its being forwarded so he can prepare himself
for further questions. There should also be a time require-
ment for the higher authority to act.

5209.120(iI((vii). The requirement that the
applicant sign the permit is unnecessary. This is not done
with other permits, such as NPDES permits under 5402.

5209.120(i)(2)(i)(a). If the program is to remain
in its present form, we suggest that the Corps explore with
the States the possibility of general certifications, analogous
to general permits.

$209.120()(2)(i)(b. Three months is not a reasonable
period of time to determine it a waiver has occurred. Twenty
days should be adequate, with a reservation that the State
can reserve extra time to make the determination on projects
of extensive size.
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5209.120(i)(2)(ii). Six months is an unreasonable
period of time for the State to waive its right to object
to activity in a coastal zone. If the applicant certifies
that the activity conforms to the coastal zone management
plan or that there is no applicable plan, the Corps should
proceed with issuance of the permit unless and until it
has reason to believe otherwise.

J209.120i)(2)(ix). The general permit should
not be used as an excuse for failing to revise the S404 regu-
lations to conform to the statutory mandate.

If general permits are to be used within the context
of a properly drawn S404 program, the clause giving the District
Engineer discretionary power to require individual permits
on a case-by-case basis for activities covered by a general
permit should be deleted, for the reasons stated above in
this Part. The mechanism and application of general permits
should be spelled out in more detail. The Corps should immediately
begin issuing general permits.

1209.120(i)(3). Timing is key to an applicant's
considerations in undertaking a project. Silvicultural
activities are seasonal in nature. Some activities can
only be carried out during certain periods because of weather,
growing periods and the like. Some activities must be done
on an emergency basis, such as salvage operations after
a hurricane or forest fire. The length of time an approval
can take under these regulations for even minor activities
is of great concern to the forest industry.

All of the time periods provided here could be
shortened for the vast bulk of permitted activities. In
clause i) issuance of public notice could be accomplished
in 5 days; in clause (ii), thirty days should be adequate
to receive comments (see S209.120(f)(i)(viii)i in clause
(iii), the record should be closed not later than 5 days
after the meeting; in clause (iv), fifteen days should be
adequate to issue a permit after other requirements are
met.

5209.120(1)(1). Public notice of the extensive
nature provided for here is unnecessary for minor activities.
The notice could state that the Corps intended to issue
a permit for an activity which had been determined to be
minor and indicate where the file could be reviewed by the
public.

S209.120(k)(2). The public notice should include
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a statement of the benefits expected to be achieved by the
project in addition to a summary of the environmental considerations.

5209.120(im)(3). The Corps should consider expanding
the letter of permission procedure to the S404 program.

5209.1201n)(3). Unless the regulations are modified
as suggested in this submission, timber companies will probably.
be applying for permits 2 or 3 years in advance of the real
need for them. If the permits are granted on a timely basis,
they may expire before the work is underway. Therefore
this section should not be interpreted too rigidly.

Also, provision should be made in permits for
maintenance of the works covered by the permit.

S209.120(o)(1). Provision should be made for
modifications on application of the permit holder.

1209.1201(q)(4). The expenses incurred with regard
to inspections performed by the Corps should not be paid
by the permit holder. See PPC v. New England Power Co.,
discussed above.
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EXHIBIT 3
EXPANDING REULATORY TIME TAHIJE
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EXPANDING REGULATORY TIME TABLE
OF THE ARMY ENGINEERS - SECTION 404

P. L. 92-500 ON
KENNEBEC COUNTY
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0
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EXHIBIT 13

CRITICAL PATH FOR GETTING CORPS OF ENGINEERS PERMIT

hib chart shows the Corps permit process for projects
f various public and agency sensitivity. It is based
pon otmstic periods of time for accomplishing some
asks. Indvidual coMpanies have had experiences with
operate sized projects which have greatly exceeded

hese time schedules
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KEY TO CRITICAL PATH CHART

Process for Getting Corps of Engineers Permit

A. Permit application submitted
B. Corps issues public notice - negative declaration for EIS
C. Corps issues public notice - EIS and water quality certifica-

tion required
D. No public or agency objections received
E. Agency or public objects to project
F. Seventy-five-day waiting period over - Corps decides to issue

permit
G. Corps issues permit
H. Corps decides EIS required based on objections
I. Corps decides objections not significant enough to require

a 'EIS
J. Water quality certification received - EIS requiring no long-

term studies completed
K. Activity is in coastal zone - CZM certification required
L. CZM certification received
M. CZM certification denied
N. Applicant satisfies objectors concerns
0. Permit application modified and objector removes objections
P. Permit issued
Q. Applicant appeals to Secretary of Commerce
R. Secretary grants certification
S. Secretary does not grant certification
T. Project modified - permit process must start over
U. Public review of EIS
V. Public or agency requests public meeting
W. Public meeting held
X. Public meeting record closed
Y. Corps issues permit
Z,. _Corps denies permit
AA. Major environmental studies required to provide data for EIS
BB. Studies designed - consultants hired
CC. Stu ies are begun
DD. Studies completed - EIS written

76-161 0 - 76 - 21
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WHY ALL WETLANDS SHOULD NOT BE COVERED

BY SECTION 404 OF P.L. 92-500.

Supplement to Statement of William H. McCredie
for the Forest Industry

before the Coaittee on Public Works
United States Senate

July 28, 1976

All interest groups involved in the Section 404 debate agree
that wetlands are a very important national resource. But when the
discussion gets down to--important for what purpose or what use--
the agreement begins to fade. The reason for this is because the
term 'wetlands,' in its scientific sense, includes a large complex
set of different types of wetlands. A set more complex than even
the expansive array of items the Corps of Engineers has included in
its new definition of "navigable waters" under Section 404. WhereasNavigable waters' deals primarily with water bodies that are easily
identifiable, the general term 'wetlands* is used to describe Oland
containing much soil moisture' (Webster's Third New International
Dictionary, 1971). The term then includes lands with excess soil
moisture or only two months of the year to lands that are continu-
ously covered by 6 feet of water. To many members of the public, the
term wetlands may bring an image of coastal salt and fresh water
marshes or the Florida Everglades which should.be considered for
preservation for their unique national significance. Most people
do not think of lands producing farm and forest crops as wetlands.

But the natural resource managers, conservation groups, and com-
mercial interests who pursue a day-to-day interest in all types of
wetlands perceive them differently. This perception varies depending
on their knowledge, experience, and interests related to wetlands.
For wetlands are managed for many legitimate social purposes--water-
fowl; timber; fish, shellfish, and wildlife and crop production.
Some of these purposes are compatible and some are not.

The purpose of this paper is to briefly discuss the complexities
surrounding the subject of wetlands and the present Corps regulations
under Section 404.

What Are Wetlands?

Webster says they are lands containing much soil moisture. This
definition could include a residential lawn after watering. Scientific
definitions of wetlands have tended to be vague and imprecise because
they are used to describe a general condition and are not meant for
actual delineation on the ground.

For example, inland wetlands are defined by Durrenberger 1. as:
"Any area that is more or less regularly wet or flooded. Where the

1. Durrenberger, Robert W., Dictionay of the Environmental Sciences,
National Press Books, Palo Alto, California, 1973.
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water table stands at or above the land surface for at least part
of the year.0 He defines coastal wetlands ass "Land types such as
salt marshes, and brackish marshes subject to saline and/or tidal
influences.* For scientific discussion these definitions may serve
well enough but they are very inadequate for determining the area
subject to the permit requirements of a regulatory agency.

The nature of wet-lands not only varies greatly by regions of
the nation and by the amount or duration of water saturation but also
by very different biological communities that are able to live and
thrive. Some support reeds, cattails, and grass; others, shrubs and
small trees, and yet others are either now growing or capable of
growing food and timber crops.

The inclusion or withdrawal of lands from the classification of
wetlands is a continuous dynamic process. Changes occur both by nat-
ural processes and man's activities. Natural processes include a
complex interrelationship of%

CLIMATE Temperature, rainfall
GEOLOGICAL Crust movement, sedimentation, sea level
BIOLOGICAL Vegetative cover, plant succession

Man creates wetlands by construction and maintenance of ponds,
dams, and other water control structures. Man also converts wetlands
to other uses--by chance and by intent--by filling, drainage, and
flood control activities.

Harvest of timber on lands which have nominal excess water prob-
lems can greatly increase these problems. Some timber growing lands
would revert to grass or brush species more characteristic of wetlands
if water control management is not carried out. For instance, well-
stocked pine forests in the South transpire2 an equivalent of 20 to
30 inches of rainfall per year. When these stands are harvested, the
water table can rise to a level that inhibits pine regeneration and
tree growth. Water control measures such as drainage ditches may be
necessary under these conditions to restore the optimum forest pro-
ductivity potential of the site.

Importance Of Wetlands

Bach variety of wetland has different beneficial value to man
depending on its location and individual characteristics. Some wet-
lands have a very evident primary value for one use; others have pri-
mary values for multiple uses.

- Fish - breeding, spawning, and protective cover for
commercial and sport species

- Development - homes, recreation, dock facilities,
highways, and airports

- Natural Recreation/Scientific Study - exploration
for fun or knowledge

2. The passage of water vapor from a tree into the air.
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- Plant Crops - wild rice, cranberries, rice, and
other grains, vegetables

- Shellfish - breeding, shelter, and habitat for
commercial and natural production

- Timber Crops - preferred habitat for many bottom-
land hardwood species and some conifer species

- Waterfowl - food, nesting, wintering, and resting
areas during migration

- Wildlife - food, water, and shelter for many species
of game or fur animals

Public Policy For Wetlands

When major conflict arises between the many uses of wetlands,
Congress or state legislatures are asked to establish policy to serve
the public interest. At least 15 states have passed laws to protect
some portion of the wetlands in that state (see attached list). The
definition of wetlands for each state law is different, reflecting
the specific areas to which the protective programs are aimed.

Congress has established several significant national policies
directed at the preservation and/or wise use of wetlands. The fol-
lowing laws are examples of federal policies:

Wetlands Loan Act of 1961, P.L. 87-383, P.L. 90-205, and
P.L. 94-25

In October 1961, Congress passed an appropriations authority
for preservation of wetlands and other waterfowl habitat. This Act
provides a long-term funding source--a loan repayed by duck stamp re-
ceipts--for the Secretary of the Interior to acquire wetlands author-
ized under the Migratory Bird Conservation Act. In 1967 the Act was
amended to extend the authorization of $105 million for a 15-year
period ending in 1977 and to provide that all federal acquisitions be
subject to approval by the Governor. On February 17, 1976, the Act
was again amended to increase the authorization to $200 million and
extend the time period to October 1, 1983.

In 1956 the Department of the Interior identified 22.5 million
acres of wetlands (of a total of 75 million acres, Circular 39) of
significant value for migratory waterfowl use. The Department's ini-
tial plan identified the following wetlands maintenance goals:

Million Acres

Remain in private ownership 10.0
State acquired 5.0
Federal acquired 7.5

22.5TOTAL
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By 1975 the Department of the Interior had acquired, by donation,
fee purchase, or easement, all but 600,000 acres, of its original
goal. Also in 1975 the Department identified an additional 1.3
million acres of prime waterfowl habitat for federal acquisition.
The current Department wetlands acquisition goal in therefore 1.9
million acres over the next decade.

Water Bank Act of 1970, P.L. 91-559

Under this law *the Secretary of Agriculture is authorized
and directed to formulate and carry out a continuous program to
prevent the serious loss of wetlands, and to preserve, restore and
improve such lands.... ' The Secretary may enter into 10-year lease
'agreements with landowners and operators in important migratory
waterfowl nesting and breeding areas on specified farm, ranch, or
other wetlands identified in a conservation plan developed in coop-
eration with the Soil and Water Conservation District...."

"As used in this chapter, the term 'wetlands' means the inland
fresh areas (types 1-5) described in Circular 39, Wetlands of the
United States, published by the U.S. Department of the interior.... s

Several USDA agencies work together in the administration of
this program including the Soil Conservation Service (SCS) and the
Agriculture Stabilization and Conservation Service (ASCS). Since
1972 when program funding was first authorized, USDA has expended or
obligated over 64 percent of available program funds. The program
has so far been directed to the primary flyways involving some 62
counties in 15 states. Even so, by June 1975, over 330 thousand acres
of wetlands have been brought under lease agreement.

SCS also administers other programs to improve crop and pasture
land by water control structures. In 1975 SCS adopted a policy to
restrict technical and financial assistance for modifying wetlands
including conversion to cropland. SCS will now only provide assist-
ance on wetland types 1 and 2 (FWS, Circular 39).

Coastal Zone Management Act of 1972, P.L. 92-583

This law provides for federal grants to the 30 coastal states
for planning and administering management programs '...to preserve,
protect, develop, and where possible, to restore and enhance, the
resources of the Nation's coastal zone for this and succeeding gen-
erations...."

The term 'coastal zone" as used in the Act means the coastal
waters--and the adjacent shorelands--and includes transitional and
intertidal areas, salt marshes, wetlands, and beaches.

Coastal states receiving grants under this Act must include in
their plans or programs:

1. Identification of the coastal zone including an inventory
and designation of areas of particular concern.
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2. Definition of permissable land and water uses within the
coastal zone including priority uses in particular areas.

3. State or local authority to (a) administer land and water
use regulations, control development, and resolve conflicts
among competing uses, and (b) acquire fee simple or easement
interests.

The 30 coastal states are currently in the process of developing
these plans.

Wetlands Inventories

Many federal and state agencies have or will be making inven-
tories of wetlands.* In almost all cases the inventories are not
comparable because they are made for different purposes or uses.
Working with only one of these inventories may be fine for the purpose
it was intended, but to use it for a more comprehensive consideration
of the wetlands question leads to confusion. Comparison of different
inventories is like comparing apples and oranges. Examples of two
existing inventories show this problem.

Wetlands of the United States - Circular 39, Fish and Wildlife
Service, Department of the Interior

OThe term 'wetlands,' as used in this report and in the
wildlife field generally, refers to lowlands covered with
shallow and sometimes temporary or intermittent waters.0

Potential Cropland Study - (partially published), Soil Conser-
vation Service, Department of Agriculture

*Subclass w (excess water) consists of soils in which
excess water is the dominant hazard or limitation in their
use. Poor soil drainage, wetness, high water table, and
overflow are the criteria for determining which soils
belong in this subclass."

Circular 39 Potential Cropland

Date of Inventory 1955 1975

Purpose Waterfowl and wild- Land use capability
life habitat

Scope of Survey Only natural wetlands, Natural and altered
little altered by man's by man 50 states
activities 48 states

Private and publicOwnership Included Mon-federal only



321

Circular 39 Potential Cropland

Wetlands (million acres)

Total 74.4 242.9
Cropland unknown 97.6
Pasture & Range unknown 44.3
Forest unknown 85.2
Other unknown 15.8

Categories of Wetlands 20 4

Several of the 20 wetlands types identified in Circular 39 con-
tain important timber growing lands. An unknown portion of the fol-
lowing wetland types are commercial forestlands.

Classification Importance to Waterfowl Total
(million acres)

Primary Lesser

1. Seasonally flooded 6.4 16.7 23.1
basins or flats
2. Inland fresh 2.0 5.5 7.5
meadows

7. Wooded Swamps 2.3 14.5 16.8

a. Dogs --- 3.3 3.3

TOTAL 10.7 40.0 50.7

Source: Circular 39

While a mall proportion of these wetlands have primary value
for waterfowl, a large proportion has primary value for growing
timber, particularly hardwoods. In most cases both uses are com-
patible under proper forest management.

Conclusion

Wetlands have widely variable characteristics. Their contribu-
tion to man also spans a wide variety of benefits and uses, many of
which are compatible. Where competitive uses of wetlands threaten
some of these benefits, states and the federal government have es-
tablished public policy to encourage a rational decision-making pro-
cess. This policy takes several different forms such as the success-
ful federal programs to purchase or provide financial incentives to
landowners to maintain wetlands.

The states are also now using planning processes, withi public
involvement, to consider all the benefits and costs of the several
wetland uses before developing regulatory management programs for
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areas of concern. These planning processes will help to provide the
needed information to properly consider wetlands issues. This ef-
fort by the states will also be helpful for identifying important
wetland resources on maps and on the ground. This step is essential
for responsible public management programs particularly when it
involves regulation of activities by a permit system.

We can't believe it was the intent of Congress under Section 404
for the Army Corps of Engineers to impose a regulatory permit pro-
gram for everyday farming and forestry activities in wet-lands man-
aged for the production of food, fiber, and forest crops. The
Corps has improperly included many coastal and freshwater wetlands
within the scope of its jurisdiction in navigable waters. For
example, the Corps defines "freshwater wetlands" as follows:

"Freshwater wetlands including marshes, shallows,
swamps and, similar areas that are contiguous or adjacent
to other navigable waters and that support freshwater
vegetation. 'Freshwater wetlands' means those areas that
are periodically inundated and that are normally character-
ized by the prevalence of vegetation that requires saturated
soil conditions for growth and reproduction." (33 CFR
209.120(d)(2)(h))

This definition is without precedent--either legislative or
scientific--but even worse it is extremely vague and imprecise. To
make this partial inventory of wetlands which are adjacent or con-
tiguous to other navigable waters including designation on maps and
the ground will literally take years. The uncertainty and confusion
on the part of millions of "wet-lands" owners during this identifi-
cation phase would be further increased by the implementation of the
permit program itself.

This-burden, cost, and confusion will be shared by the general
public because of the complex overlap with other federal and state
policies covering wetlands and the great potential for litigation if
wetlands are covered by Section 404. Where program overlap develops,
little additional environmental benefits will result and may actu-
ally cause counterproductive results.

The successful policies of public purchase or lease agreements
to protect valuable wetlai.d resources is far more preferable to regu-
latory permit policies of a controlled society.

Wet therefore, urge the Congress to pass legislation amending
Section 404 that insures that all lands--wet or dry--used for
farming, forestry, and ranching purposes are clearly given geo-
graphical exclusion and all related activities are excluded from
coverage by Section 404.
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The following states have enacted laws regulating tidal
and/or non-tidal wetland areas in addition to the regulations
of waterways per se:

Connecticut - GS 22a 1-45
Delaware-? Dol.Code S56601-6620 (1974 Rev.)
Georgia-45 Ga. Codei 136-147 (1972)
Louisiana-12 LRS 51-1361-1365 (1972 pocket)
Maine-38 MRSA----478 (Supp.1976)
Maryland --. Ann.Code, Nat.Res.Art. 9-101 et seq. (Supp.1976)
Massachusetts-130 Maos.Ann.L. 105 (Supp.197;T:-T1 Mass.

Ann.L. 40, 40A1 §upp W6)
Michigan-1955 Acts Ch.247 (Great Lakes Submerged Lands)

1972 Acts Ch. 346 (Inland Lakes), wetlands legis.
pending

Minnesota-105 MS 37-47.5 (1974)
New Hampshire- RSA 483A.1 et seq. (Supp.1975); RSA

4A4Oa-d (1-70 Rep.VolJ.; RSA 4:40e (Supp.1975)
New York-CLS SS24-0101 et seq. (Supp.1975); CLS SS25-0101

et se. (1973)
North Carolina-113 GSNC 229 (Supp.1975); 113a GSNC

1 et seg. 1975-Wpl., (Supp.1975) Env. Poli'cy
Virginia - Va.Code Ann. SS62.1-13.1-13.20 (Supp.1976)
Washington - RCW 90.58.030 et seq. (1975)
Wisconsin - W9-59.97,62.23-STTS (1973)
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Senator RANDOLPH. Mr. Speth, tell us quickly, "What is the Natural
Resources Defense Council?

STATEMENT OF GUS SPETH, NATURAL RESOURCES DEFENSE
COUNCIL

Mr. SPETH. It is an environmental organization.
Mr. Chairman, for the last 6 years, it has been our privilege and our

pleasure to work very closely with the staff of this committee to try to
breathe as much life as we can into the Clean Air Act and the Federal
Water Pollution Control Act, which this committee wrote. It has
been the most rewarding work that I have ever done.

I am here on behalf of NRDC, and roughly 80 national and local
environment groups from around the country.

The section 404 program protects against two types of discharges
which are among the most serious threats today to the chemical,
physical, and biological integrity of the Nation's waters:

Pirst, discharges of dredged spoil which are frequently contaminated
with heavy metals such as mercury and cadmium and chlorinated
hydrocarbons such as PCB's and kepone and, second, discharges of
fill materials which can result in the destruction of irreplacable wet-
lands-the most valuable and productive part of the aquatic environ-
ment.

The amendment to section 404 recently passed by the House of
Representatives, referred to as the Wright amendment, would allow
these discharges to occur without permits or regulation in the great
majority of the country's waterways. It would leave unprotected
most of the country's stream miles, most of the country's wetlands and
indirectly all the downstream waters that depend on these streams and
wetlands.

The Wright amendment would thus create a glaring loophole in the
1972 act. It would undermine the act's integrity and would render its
goals unachievable.

Senator RANDOLPH. Mr. Speth, was that a rollcall in the House?
Mr. SPETH. Yes, it was. It certainly was a rollcall, but I don't

recall the exact vote by which the Wright amendment passed.
In effect, the Wright amendment puts into the law the loophole that

our organization and the National Wildlife Federation originally
brought our lawsuit to close.

Al that that lawsuit (lid was to require that the corps regulate the
discharge of those two types of pollutants assigned to it in the same
geographical area that EPA regulates all other pollutants.

The section 404 program has become highly politicized during the
past year. It has been the victim of tremendous misunderstanding
and the source of heedless concern, of which the IT-use's action is the
latest manifestation.

We are unfortunately still living with the poisoned atmosphere
created by the Corps of Engineers' press release of May. 6, 1976.
Among other misstatements, that release said that Federal permits
may be required by the farmer "who wants to deepen an irrigation
ditch or plow a field."

Senator Muskie, upon reading this release, demanded that it be
retracted. Over a year ago he stated on the floor of the Senate:
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The Corps, in what appears to be a deliberate attempt to distort Federal
water pollution policy for purposes which I do not understand, publicly announced
that a court decision which upheld the intent of Congress as regards the meaning
of navigable waters would have the effect of placing thousands of farmers in
violation of Federal law. Nothing could be further from the truth and the Corps
knows it . . .

I only hope that this matter can now be ended and we can get on with the job
of regulating the discharge of dredge or fill materials in such a manner as to
protect both the nation's wetlands and the quality of all the nation's waters.

If only Senator Muskie's advice had been followed. Unfortunately
it was not. The corps' alarmist and unsupportable claims were repeated
and even further exaggerated in countless Government news releases
and agricultural and forestry newsletters and articles.

Long after the corps, to its credit, had put together and begun to
implement a workable and reasonable program, the distortions referred
to by Senator Muskie were perpetuated by certain groups with narrow
commercial interests in need of a broader political base to achieve
their objectives, one of which appears to be to escape all regulation
under this act.

I don't think that there is a basis for believing that the court did
something that this committee did not intend.

I want to stress three points which -I hope will convince the com-
mittee that the court didn't go beyond the statute. The first is that
there is not one court decision which interpreted what Congress did,
but 10 decisions holding that there is a much broader jurisdiction.
The Environmental Protection Agency and the Justice Department
have consistently supported that position.

The reason for this essentially unanimous position is the clarity of
the 1972 act's language and history on this point. Section 502(7)
defines "navigable waters" as used in the act to include all "waters
of the United States," and the conference report states that:

The conferees fully intend that the term "navigable waters" be given the broadest
possibl-tcontitutional interpretation unencumbered by agency determinations
which have been made or may be made for administrative purposes. [Conference
Report, at 144.]

As Congressman Harsha noted in the House debate on the Wright
amendment:

The courts did not adjudicate a new definition of navigable waters. . . The
Court has upheld our position on that. It did not redefine navigable waters
[Congressional Record H5273, June 3, 1976.1

Similarly, there is no serious doubt that the wetlands associated
with our estuaries and streams are part of "the waters of the United
States." Certain wetlands, for example, coastal wetlands below mean
high tide, have always been included in the traditional definition
of navigable waters. When the 1972 act abandoned the artificial
limitations of the navigation servitude, that abandonment not only
extended the corps' jurisdiction upstream to nonnavigable waters
but also laterally into the wetlands that are an integral and inseparable
part of the aquatic ecosystem. ..

Otherwise, for example, an industrial polluter could escape regulation
under section 404 merely by dumping its wastes into a marsh or other
wetland instead of into the stream itself.

Most fundamentally, the basic goals of the act stated in section
101-protecting the chemical, physical and biological integrity of the
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Nation's waters and providing an aquatic environment for the protec.
tion and propagation of fish, shellfish and wildlife and for recreation in
and on the water-could never even be approximated if wetlands were
artificially segmented off and excluded from the protected "waters of
the United States."

Finally, we would also note that there has never been any serious
question that section 404 reached the discharge of fill material. The
phrase "or fill material" is in section 404 itself, but its origins go back
as far as the Senate report.

The Senate bill had the Administrator of tile Environmental Protec-
tion Agency regulating the discharge of all pollutants, including
dredged and fill material. In describing EPA's responsibilities, this
committee's report states:

In establishing the levels of best practicable and best available technology for
point sources the Administrator should not ignore discharges resulting from point
sources other than pipelines or similar conduits. For instance, the Administrator
must give proper attention to the control of dredged spoil disposal and fill opera-
tions . . . [Senate Report at 51.]

I think the corps, as a result of the lawsuit, has put together a
program that can work. We believe it is a reasonable program. We
believe it is not overregulatory. We believe that the Cleveland-Harsha
amendment and the Hart amendment in the Senate can take care of
the problems that this committee has debated and been concerned
with.

There is an exclusion in the corps' regulations for normal forestry and
silvicultural operations. There are general permits, over a score of
which have already been issued, which can cover thousands, and
already do cover thousands, of potential permit applications.

The Cleveland-Harsha-Hart amendment would take care of the
stock pond problem which has come up, and the farm impoundments.
It excludes them from the program. We favor that amendment.

What I am saying is that I think the program has taken a bum rap.
I think the court is taking a bum rap. And I think the reason why this
problem has conic about is that original corps release which Senator
Muskie, and other people in the Congress, and EPA, and others
denounced as being misleading and distorted. If it weren't for that
release, we wouldn't be here now.

I wonder whether this committee-and I trust that it doesn't-
wants to premise any action on public concerns caused by a distorted
and misleading release. This is what it ultimately gets back to, I think.
These are very warranted concerns on the part of the people of the
country, given what they have been told. But people have been
misled.

We work closely with the corps to develop a reasonable program.
We are eager to work with this committee to develop a workable
program.

One matter in addition to Cleveland-Harsha-Hart, which I have
discussed which we believe should be considered in the coming session,
is the possibility of establishing in section 404 a provision ana ogous to
that now in section 402 of the act which would allow the delegation of
the section 404 program to the States.

One thing must not happen, however. We must not allow the
legitimate concerns of the public about Washington redtape and
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overregulation to be played on and perverted into special treatment
for special interests.

The proper response to public concerns about Washington regula-
tions is not to create more loopholes but is to insist that the corps
and EPA focus on what is really important, that they respond swift y
and courteously and that it be effective.

The public's concern about Washington is not so much that there
are Federal regulations, but it is that after all the paper is pushed
the regulations don't accomplish anything. This committee should
tell the average American farmer and rancher that they have nothing
to fear from this program. You should also tell the major corporations
which are devouring the landscape that they do, and hopefully the
destruction will be stopped before the remaining half of our wetlands
are gone..My friend Bill McCredie's organization right now is in court

trying to get out a regulation under section 208 of the act. They are
in court trying to get out a regulation under section 402 of the act
and they are here tonight trying to get out a regulation under section
404 of the act.

It is the basic premise of some of the organizations that have
perpetuated the original distortions which the corps started that
what they really want to do is get out of being regulated under this
act. It would be a crying shame if that happened.

It may well be that tle implications of section 404 are larger than
Congress originall envisioned. But I urge, as Senator Bater did,
that we look to e future. The section 404 program is more than
merely being consistent with the letter of the act as it now stands. It
is an essential to achieving the act's basic goal of protecting the in-
tegrity of the Nation's waters.

What we now have in section 404-and this is why we have had
the most, substantial outpouring of environmental support in a long
time-is a chance for the first time to protect the most critical, the
most valued, and the most threatened natural resource that we have
in the United States: our marshes and the shallows, and other wetlands.

This committee is right now in its deliberations at the heart of
what is left of the natural environment in the United States. It is
being gobbled up, and it is up to you, I think, to look into this with
the greatest care and to be sure that this program, which offers the
public the first chance to save some remnant of what is left of those
wetlands and to prevent the unlimited discharge of polluted dredge
spoil, is preserved.

Thank you.
Senator RANDOLPH. Senator Domicnici, I have a feeling you want

to say something.
Senator Do.%iE.-ici. Not really, Mr. Chairman. I will, in this instance,

say I haven't had a chance to read your whole statement.
I don't know that we disagree too nuch. I am having a great deal

of difficulty determining what wetlands we intend to protect. I think
you almost are acknowledging that maybe the interpretation in that
respect is broader than the Congress intended.

On the other hand, you seem to be saying that what the Corps was
implementing is right in terms of what is needed. I think it might be
more appropriate to say that what the Corps is doing is exactly what
the court told them to do.
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I have read the case and I understand you were part of it. The court
didn't leave them very many alternatives. It used the broad definition
in the act and applied it to section 404, and they said, "That is your
job."

I think when you really think about it, you would have to admit
that we really didIn't intend such a thing as their proposed phase III.

I admit that that is a long way off, but even phase II encompasses
all natural lakes greater than 5 acres. I don't think we intended that in
section 404, and I don't think you all intended when you brought this
lawsuit.

I don't think you really wanted the Corps to do that, but you wanted
them to do more than they planned to do. I think that is how you
started the problem.

Mr. SPETH. It seems clear to us in the act that the jurisdiction under
section 404 is as broad as it is under 402 for, say, industrial discharges.

You wouldn't want an industrial discharger to locate a plant and
be able to discharge toxic materials into one of these small tributary
streams.

Senator DoNI E XIC. I wouldn't..
Mr. SPETH. By the same token, you are going to do ultimately just

as much damage to the aquatic environment, by filling in the marsh-
lands, and the swamps and the wetlands that are associated with
those small tributary streams as you are dumping toxic materials into
it.

Our feeling is that the jurisdiction of the two sections is the same.
That is what- the court told the Corps to do, to regulate the discharge
of filled material and to regulate the discharge of dredged material in
the same areas that EPA regulates the discharges from industrial
plants, because the two sections are exactly the same.

There have been lots of court decisions holding that, not just our
decision. The result is very important. What Congress has created
is one of the most important environmental programs that we have
over had-the section 404 program-not just because it protects
wetands but also because it protects the whole environment from the
unlimited discharge of often highly, polluted dredge materials.

Senator Do. f'IcI. Lot me just give you one observation and you
might comment on it and the gen teman from the Audubon Society
who has something to say in this area might comment also.

Last night, I raised an issue of the building of a bridge across the
Rio Grande River in New Mexico. You are very well versed and
knowledgeable on environmental problems in this country.

I first would say that I wouldn't even be satisfied, from what I
know now, with a Corps rule that accepted bridge building of the
type used in my example under section 404 where they have to apply
under section 404 for apermit to buil a bridge across that river.

Because you say the Corps has exempted itby regulation leaves us
with the proposition that administratively the Corps can change its
regulations at any time, which means that we assumed that it had
jurisdiction to adopt section 404 permit system for that kind of
situation.

I Just don't believe we did.
With reference to whether or not the Corps can handle a permit

system in a reasonable manner, I have not been -one who says that
they cannot. I assume they can. But I think there is a question of how
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much in terms of a nondelegated jurisdictional arena of permits can
any bureaucracy handle reasonably if the scope is so big that it can
be literally thousands of permits.

Even if they are seeking to see that they are exempt, I think that
is part of the arbitrariness built into certain of our laws. That if you
can't administer it, it is prone to be arbitrary and is the worst kind of
law that you can pass.

Because that leaves an administrator free to pick and choose in
many instances, even in the regulatory process. I don't like that and
I don't think we intended that.

I am not sure you wanted that when you chose to challenge the
Corps' original concept of what it had jurisdiction over under section
404.

Mr. SPETH. Senator, let me respond to that briefly. I think that the
Cleveland-Harsha amendment, which has been introduced in the
Senate by Senator Hart, codifies those very exceptions which you
find to be very important.

I think it is important, if there is any doubt or concern that the
Corps might backtrack on those, to get them codified. It also takes
care of Senator Burdick's problems associated with trapping the
runoff from the mountains, because the third one of those exceptions
would apply for the purpose of construction or maintenance of farmer
stock-pnds and maintenance of drainage ditches.

Senator DoMEINIC. Does it provide for delegations to the States?
Mr. SPETI. The Cleveland.Harsha bill does not, but we would

support a program modeled on what, this committee has already done
in section 402 to delegate the program to the qualifying States.

I think if you take into account, general permits which can cover
thousands and thousands-and there are already, as I say, 21 general
permits that were issued by July 1 of this year and 40 or 50 more gen-
eral permits are under development-and if you have Cleveland-
Harsh a, if you have a delegation, and reasonable administration,
then I think these problems are going to go away.

You can dream up a chamber of horrors uider section 402 of the
act. I have been informed that this committee speculated about such
things in some of the executive sessions when they were developing
the original act.

Under section 402, literally, a fisherman would have to have a
permit if he dumped his bait overboard, or if he threw a coke bottle
in the lake. Anything like that is technically and literally a point
source discharge, and you should have a permit from EPA.

But nobody carries these things to that, extreme. The sole basis
of the current situation is that the corps carried it to the extreme in
this case and put out that press release which has so aroused everybody
in the country and gotten in all your mail. It is just irrational.

I think the committee has obviously, it seems to me, got to do
something. But I respectfully suggest that you appreciate that if
it hadn'tibeen for the original distortions, as senator ,M uskie pointed
out last night, we wouldn't be here.

Senator RANDOLPI. I am not sure about that, Mr. Speth. I remind
you that this committee, in a regulatory way, moved on the improve-
ment of water quality in 1965. Do you recall that?

Mr. SPETI. Yes.
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Senator RANDOLPH. We did it in 1968 in the amendments to the
original act. We did it again in 1970. We did it again in 1972. So the
record of the committee is one of keeping current with the problems
as they are presented, trying not to act after the fact, but before
the fact.

I am not being critical, but I do think the record will show that we
continue to keep very close to these developments. That is the reason
I mentioned the past activity. Do you have any comments, Senator
Burdick?

Senator BURDICK. Yes. Thank you, Mr. Chairman.
I got the impression from your testimony that all our river systems

all involve wetlands. They don't all involve wetlands. You are aware
of that? As a matter of fact, many of our western rivers at certain times
of the year are dry lands. The rivers are dry and the reason we have
impoundments is that we want to conserve water which is (lone under
careful regulation and with soil conservation help, and so forth. So
when you use the words interchangeably, "wetlands and drainage
areas,' they are two different things. We have wetlands in North
Dakota and some good ones, good propagation areas for wildlife.

What bothers me is the mechanics of getting permits. I am glad to
hear you say that you wouldn't mind having some of this delegated to
the States so you don't have a dual operation here all the time. But
this bureaucratic permit system is something to live with. You know
the problems we have had getting EPA clearance. I was working 10
years on a eutrophicated lake completely polluted and tried to get some
action. I had been 10 years at, it, going from administration to adminis-
tration and bureau to bureau.

I was almost frustrated. What do you have to suggest to the farmer
who wants to impound some of that water that he won't have 2 months
from now without going through all this terrible redtape?

Mr. SPETI.L Three things, Senator. First, pass the Cleveland-
Harsha amendment. Get that problem behind us. I think those prob-
lems needn't arise.

Second, if we are talking about substantial activities that really do
pose a threat, take it tip under the permit problem. If it, doesn't pose a
threat, it will wash out in some type of general permit.

Senator BURDICK. But you don't, understand. Even with these ex-
empt ponds that are concerned, you still have to have a permit.

Mr. SPETH. No, sir.
Senator BURDICK. You have to have a permit denied.
Mr. SPETH. No, sir, you don't. There will be no reason. That has

come ip last night and tonight. I don't think there would be any
reason if an activity is covered by a general permit for that person to
ever apply. It. certainly should not be.

Senator BURDICK. It should not be?
Mr. SPETI. I don't think the corps' regulations require it now.
Senator BURDICK. But how does the corps determine whether there is

5 acres or not until you see the record?
Mr. SPETI. I think, Senator, if a person-this has come up before--

is going to build a structure which is going to be close to 5 acres, and
sometime in the year it is going to be 5 acres or something like this,
unless the corps administers the program in a really draconian way and
tries to extract the last ounce, they are going to have too many big
problems to handle to worry about these insignificant activities.
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Senator BURDICK. If you and I have some time, I would like to show
you the history I have had for 10 years ol this lake issue. You know
there is going to be some difference in getting the permits. It is one of
the facts of life around here.

Mr. SPETII. EPA and the corps certainly should handle these per-
mits on an expedited basis. I agree there has been too much foot-
dragging in getting permits out. It has happened under section 402 as
wel. One problem is EPA needs more resources. I will put in a plug for
them. I have (lone it in a couple of hearings Senator Muskie has had
on this same subject.

Senator BuRnCK. Whatever you do, I hope we don't have two layers
of administration, for goodness sakes.

Senator RANDOLPH. Mr. Callison.
Mr. C^tm,sox. Mr. Chairman, I merely wanted to suggest-and I

do this out of considerable personal experience with farm pond
programs in this county. It goes back to the time when I was with the
Missouri State ('onserv nation I)epartment and that department ac-
tively promoted the construction of farm ponds, stock-water ponds.
I have been in Senator Burdick's State. I have seen the potholes and
marshes in his State, most of which are natural waters and not arti-
ficially constructed ponds. But fewer than 5 percent of the created
stock-water )onds in this country are as large as 5 acres.

They are nearly all smaller than that. I would even dare to suggest
that fewer than 2 percent of them are 5 acres or more.

Senator ButDICK. But you mised my point. In order to determine
that they are 2 acres, there has to be an application to determine that.

Mr. ( ALLISON. I believe Mr. Speth is correct about that, that the
regulations would be so written that, small ponds would be exempted
in a general way. Nobody is going to go out and

Senator Br4DICK. I ai a bureaucrat. I won't know whether it is
2 acres or not until I find out.

Mr. CALLIMON. You will have to beat our friends in the ('or)s of
Engineers over the head about that if they are so irrational. I don'tt
think they are.

Senator DO\ExIc'I. would d I ask the two witnesses who have testified(
to discuss this with me? I dIon't know if these facts are correct, but
in preparing for this, I have a summary of some of the ecological
issues. I have a statement that reads like this, "Prior to 1950, 57 of
the Nation's 127 million acres of wetlands have been lost." I don't
know if we got that from you or the Audubon Society or whom. I am
not going to buy that statement for a moment.

4"This leaves'about 70 million acres. About 300,000 acres are lost.
per year."

Then the nemeno proceeds to talk about the asset value of wetlands.
Inci(lentally, we had a superb presentation of that from the adminis-
tration through Russell Traim last night on the importance of wetland
preservation in not only the ecological system, but more specifically
talking about clean water, which is the subject of the act.

The gentleman re presenting the forest industry put a map up here.
I don't know whV he chose Georgia, but lie did. ie said that under
the present lefinition of wetlands in that State and the Southern
States, there were what number?

Mr. MC('ImEDI . In the Southern States, sir, there are about 33
million acres.

76-161 0 - 76 - 22
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Senator DOMENIcI. 33,000,000. How many are there in the United
States under the definition that we are using'under section 404 now?

Mr. MCCREDIE. I do not know that number. All I know, Senator,
is that there are approximately 100 million acres of forestlands that
now have excess water problems. That is the only definition that we
have identified.

Senator DONENIC1. I would like the two of you to tell me, first, is
the summary that my staff gave me about wetlands and their dis-
appearance accurate? Is this more or less an acceptable statement?

Mr. SPETH. Senator, I think the Wildlife Federation, represented
by Lou Clapper, hasn't presented his testimony. They' were going to
focus on that. The answer to your question is "Yes.'

Senator Do.IENICI. I have to go very shortly, so let's talk a bit.
Mr. SPETII. I think the basis for those figures is the Fish and

Wildlife Service of the Department of the Interior.
Mr. CALLUON. Those figures come out of extensive studies, not

once, but more than one time by the U.S. Fish and Wildlife Service
in cooperation with the State wildlife agencies who contributed to the
study.

The gentleman who represents the timber industry, I think, is
doing the same thing that some people, assuming to speak for the
farmers, have done. That is, they are exaggerating. lie is greatly
exaggerating the problem in order to try to frighten somebody about it.

Senator DOMENICI. We are not going to perhaps pass judgment
on that, about who is frightening whom.

Mr. CALLISOX. I am giving you my opinion about it.
Senator Do.IENIcI. Let me ask you this, are the wetlands which I

just described in this statement-which you say coies from some
official arm of the Federal Government-are those the wetlands we
are trying to protect? Either of you or any of you can answer.

Mr. SPETH. Yes.
Senator DOMEINIC. Is the corps defining as wetlands, subject to

their protective jurisdiction under section 404, talking about those
wetlands that we have just described or those plus otliers?

Mr. SPETH. I think they are talking about most of those that have
just been described. The wetlands t1at are covered by the corps'
regulations are those that are contiguous or adjacent to streams or
large lakes.

Senator DOMENICI. That map, just of Georgia, showed wetlands
defined and they weren't near major streams or lakes; yet they are
telling us they have been defined as wetlands.

My question is; Is that what we are trying to protect under section
404, or are we trying to protect the remaining 70 million acres that
have been defined by the Federal Government?

Mr. SPETH. I think we are trying to protect the wetland areas
which are defined by the Department of the Interior as well.

Senator DoNtENici. Then what jurisdiction (foes the corps have
under section 404 to go beyond that?

Mr. SPETn. I am not sure that it has. I don't think it has. I think the
Corps' definition basically covers those. I would be very surprised if it
went beyond them.

Senator DOMENIC1. Would the forest people comment on that? I am
through with this question because now I am totally confused.
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Mr. MCCREDIE. This whole subject, the definition of wetlands, is a

very confusing subject. Various Federal agencies and various State
agencies have different definitions. The definition that the Corps has
now come up with is a totally new version and we do not know how
many acres can come under it.

We believe, because of the definitions, that there are many produc-
tive forestlands, as well as agricultural lands, that would fall into this
classification. We cannot specifically, know that until the Corps further
develops this very imprecise and vague definition of wetlands that they
have in their regulations.

Mr. SPETH. Senator, we would dissent on the characterization of
those definitions as vague. I think if you look at the testimony that
Assistant Secretary Reed submitted last evening, you will see discus-
sion of the types of wetlands that are excluded by the Wright amend-
ment. It reflects the concern he has for those wetland areas.

I think if we turned to the Department of the Interior for a definition
of wetland areas that are protected by this, we will find that that is the
most consistent correlation we can get, with the Corps' definition.

Senator DOMFNici. Under section 404, the protection of wetlands is
certainly covered and the words "dredge and fill" are used. Do both
words, "dredge and fill," ap)ly to the wetland that you are describing
to me or does one or the otier word apply beyond the wetlands that
we are talking about?

Mr. SPETH. They both apply, Senator. You could dredge material
out of the little creek that the kepone plant. is on in Hopewell and
dredge that creek in front of that plant and dump) that highly polluted
dredge material in a wetland area and it would have a very serious
effect on the fish, including the oceangoing fish that come up there to
spawn.

Senator DOMENiCi. But my point is that that would then come within
the statute that says fill, anl it would be filling wetlands as you and I
have just described. Is that correct?

Mr. SPETI. Under the Corps' definition, it, would be the discharge of
dredged material rather than the filled. Fill would be a discharge for
the purpose of destroying the wetlands, basically creating high land.

Senator Dosm.NicI. The point I am getting at is there is no broader
use of the words "dredge and fill" than tticer application to wetlands as
defined. Is that correct, or is it, not?

Mr. SPE'rH. YOU coUld discharge dredged material into the open
waters, an cei tainlv that is one of the main focuses of the section 404
program, to regulate the discharge of dredged material in the open
waters.

,Senator )OMENIC]. All right, but, that is yet an understandable term.
The open waters, as compared with the broad definition of navigable
waters. Why is it that we can't use an official definition of wetlands,
since you tell us that it exists? If it is 70 million acres, somebody must
locate the acres somewhere. Why can't we define wetlands as per
something that is official and say that is one of the goals of that
particular section you are talking about?

Mr. SPETH. We certainly could. I think the Department of the
Interior has done that in something called the Wetlands Circular No.
39. I think it is No. 39.

Mr. MCCREDIE. No. 39 is correct.
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Senator DOMENICI. Does the forest industry understand that the
defined wetlands by the Department of the Interior is the kind of lands
you are worried about on your map, which are the wetlands as defined
by them?

Mr. MCCREDIE. No, sir, not all of those types. There are many
breakdowns of different types of wetlands identified.

Senator DOMENICL. Where?
Mr. MCCREDIE. In the Department of the Interior Circular No. 39.

What we are really concerned about is the definition that the corps
has promoted, which cornp letely leaves us with an unknown as to
what it includes; but it includes lands that are periodically inundated
and that are characterized by vegetation which requires saturated soil
conditions.

These are the only two conditions that define wetlands.
Senator DOMENICI. Let me start over and I promise, Mr. Chairman,

this is my last question. You heard the witnesses respond positively to
my description of the number of acres of wetlands in the United States
and what was happening to them, and that they accepted those figures
as official Department of the Interior figures.

I am asking you, are you familiar with these officially designated
wetlands that we are talking about?

Mr. MCCREDIE. No, sir, I am not familiar enough to make a response
to whether that would solve our problem or not.

Senator DOMENIC . I don't know that it, would solve any problem.
I just want to try to get to a point where there is something called
wetlands, to see it you would agree there are wetlands.

IMr. CALLISON. Mr. Chairman, may I offer a suggestion?
Senator RANDOLPH. Yes, Mr. Callison.
Mr. CALLISON. Senator Domenici, I am reminded by my friend and

colleague in this work, Dr. Laurence Jahn, who is siting right here,
that the wetlands that we are referring to and the Department of
the Interior has referred to are defined precisely in circular 39 of the
Department of the Interior, which has beei used by reference in several
acts of Congress, including the Appropriations Act for the Department
of Agriculture.

So I think that might be quite helpful to you. This is the definition
of the wetlands that comprises the acreage that you quoted a while ago.

Senator Do.sENlcm. Thank you, Mr. Chairman.
Senator RAN OLPH. Thank you, Senator.
[Mr. Speth's prepared statement follows:]
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Mr. Chairman, members .of the Committee, I am pleased to be

here today to speak with you about an islue of great importance to

the Nation and to the future success of the 1972 Federal Water

Pollution Control Act. I have reference, of course, to the permit

program established by Section 404 of that Act to regulate the dis-

charge of dredged or fill materials into the country's waters.

The Section 404 program protects against two types of

discharges which are among the most serious threats today to the

chemical, physical and biological integrity of the Nation's waters

first, discharges of dredged spoil which are frequently contaminated

with heavy metals such as mercury and cadmium and chlorinated hydro-

carbons such as PCB's and kepone and, second, discharges of fill
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materials which can result in the destruction of irreplacable wet-

lands -- the most valuable and productive part of the aquatic

environment. The amendment to Section 404 recently passed by the

House of Representatives, referred to as the Wright Amendment,

would allow these discharges to occur without permits or regulation

in the great majority of the country's waterways. It would leave

unprotected most of the country's stream miles, most of the country's

wetlands and indirectly all the down stream waters that depend

on these streams and wetlands. The Wright Amendment would thus

create a glaring loophole in the 1972 Act. It would undermine the

Act's integrity and would render its goals unachievable.

The Section 404 program has become highly politicized

during the past year. It has been the victim of tremendous mis-

understanding and the source of needless concern, of which the

House's action is the latest manifestation. we are unfortunately

still living with the poisoned atmosphere created by the Corps of

Engineers' press release of May 6, 1975. Among other misstatements,

that release said that federal permits may be required by the farmer

"who wants to deepen an irrigation ditch or plow a field.* Senator

Iuskie, upon reading this release, demanded that it be retracted.

Over a year ago he stated on the floor of the Senates

'The Corps, in what appears to be a deliberate
attempt to distort Federal water pollution policy
for purposes which I do not understand, publicly
announced that a court decision which upheld the
intent of Congress as regards the meaning of
navigable waters would have the effect of placing
thousands of farmers in violation of Federal law.
Nothing could be further from the truth and the
Corps knows it. ...

*I only hope that this matter can now be ended
and we can get on with the job of regulating the
discharge-of dredge or fill materials in such a
manner as to protect both the nation's wetlands
and the quality of all the nation's waters."
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EPA Administrator Train, many members of Congress and others

joined with Senator Muskie in expressing these views. If only Sbnator's

Muskie's advice had been followed. Unfortunately it was not. The

Corps' alarmist and unsupportable claim were repeated and even

further exaggerated in countless government news releases and

agricultural and forestry newsletters and articles. Long after the

Corps to its credit had put together and begun to implement a work-

able and reasonable program, the distortions referred to by Senator

Muskie were perpetuated by certain groups with narrow commercial

Interests in need of a broader political base to achieve their ob-

jectives, one of which appears to be to escape all regulation under

this Act.

In the remaining time that I have I would like to make three

points central to this issue. The first is that the Section 404

program now in the present Corps regulations is an accurate reflec-

tion of the 1972 Act and its history and:is a reasonable and work-

able program. The second is that the success of this Section 404

program is essential to the success of the Act. And the third is

that certain limited action by the Senate# such as the amendment sug-

gested by Senator Hart, may be necessary to clear the air and put to

rest the unwarranted but understandable fears of many persons.

1.

One argument sometimes made by opponents of the Section 404

program is that the courts are responsible for extending the program

beyond Congress' intent. This is not true. Take the question of

whether the 1972 Act and the Section 404 program were meant to

extend beyond traditionally defined "navigable waters.0 I am aware
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of not onehlst tm court decisions holding that a much broader jur-

isdiction - Lnteaded, and the Environmental Protection Agency and

the Departmt of JTutice have consistently supported this view.

The reasombr this essentially unanimous position is the clarity of

the 1972 bt's language and history on this point. Section 502(7)

defines Inwigable waters' as used in the Act to include all "waters

of the Unied Statest and the Conference Report states that:

"OT conferees fully intend that the term 'navi-
gaM waters' be given the broadest possible
coa.itutional interpretation unencumbered by
agaV determinations which have been made or
mayb Umade for administrative purposes."
Conmlbnce Report, at 144.

As Congresmn Harsha noted in the House debate on the Wright

Amendments

*Tleo~rts did not adjudicate a new definition
of MWigable waters. . . . The Court has upheld
our os tion on that. It did not redefine navi-
gablawaters." Congressional Record H5273,
June!, 1976.

All Gkt the District Court did in NRDC & NWP v. Callaway, 392

F.Supp.b85 ID.D.C. 1975), was to require the Corps of Engineers to

regulate the discharge of the two types of pollutants assigned to

it in the areas that EPA regulates other pollutants.

SImnly, there is no serious doubt that the wetlands

associated with our estuaries and streams are part of "the waters

of the Unild States.' Certain wetlands, for example, coastal

wetlands below mean high tide, have always been included in the

traditional definition of navigable waters. When the 1972 Act

abandoned tft artificial limitations of the navigation servitude,

that abandinnt not only extended the Act's jurisdiction upstream

to non-naviiable waters but also laterally into the wetlands that
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are an integral and inseparable part of the aquatic ecosystem.-

Otherwise, for example, an industrial polluter could escape regu-

lation under Section 404 merely by dumping its wastes into a marsh

or other wetland instead of into the stream itself.

Most fundamentally, the basic goals of the Act in Section

101 -- protecting the chemical, physical and biological integrity

of the Nation's waters and providing an aquatic environment for the

protection and propagation of fish, shellfish and wildlife and for

recreation in and on the water -- could not even be approximated

if wetlands were artificially segmented off and excluded from the

protected *waters of the United States." The House Report states

that the sintegritys goal In Section 101 is intended to refer "to

a condition in which the natural structure and function of eco-

system is maintained." (House Report at 76.) Wetlands are the most

vital and productive part of the aquatic ecosystem, and we could

never make much progress towards protect4nq-4hat ecosystem and

the integrity of the Nation's waters if wetlands were unprotected.

Consider the followings

- Fully two-thirds of the annual U.S. harvest of

fish and shellfish can be traced back to wetlands.

- Ducks, other waterfowl and numerous other wildlife

species are almost completely dependent upon wet-

lands for nesting and feeding habitat.

Prior to the court's ruling in NRDC & !NF v. Callaway the
ouse Government Operations Committee was calling upon the Corps to

abandon its narrow view of Section 404's jurisdiction and to use
that provision sto protect additional wetlands from the damaging
effects of dredging and filling." H.R. Rep. No. 93-1396, 93rd Cong.,
2d Sess. (1974), at 14-27.
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- The pollutant removal, water cleansing proper-

ties of wetlands are enormous. A 500 acre

wetland has been shown to assimilate tons of

phosphates, nitrates, animal wastes, sediment

and other pollutants on a daily basis while

enriching the surrounding waters with oxygen.

The wetland is the farmer's pollution control

plant. Runoff from agricultural areas is

already a serious pollution problem and will

become proportionally more important as con-

trols on other pollution sources are implement-

ed. Without wetlands to act as natural filters,

agricultural pollution of downstream areas,

including drinking water supplies, would be

far more severe.

If wetlands were not within the Act's jurisdiction, we could easily

find ourselves a decade hence having spent billions on controlling

industrial and municipal discharges but with an aquatic environment

more impoverished than today's.

This Committee recognized the importance of full protection

of the aquatic environment when it observed in its report on the

Act that!

"Water moves in hydrologic cycles and it is
essential that discharge of pollutants be con-
trolled at the source. Therefore, reference
to the control requirements must be made to
the navigable waters, portions thereof and
their tributaries." (Senate Report at 77;
emphasis added.)
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Finally, we would also note that there has never been any

serious question that Section 404 reached the discharge of fill

material. The phrase "or fill materials is in Section 404 itself,

but its origins go back as far as the Senate Report. The Senate

bill had the Administrator of the Environmental Protection Agency

regulating the discharge of all pollutants, including dredged and

fill material. In describing EPA's responsibilities, this Comit-

tee's report states:

"ln establishing the levels of best p:acti-
cable and best available technology for point
sources the Administrator should not ignore
discharges resulting from point sources other
than pipelines or similar conduits. For in-
stancet the Administrator must ive proper'
attention to the control of dredged spoil dis-
posal and fill operations . . . (Senate
Report at 51; emphasis added.)

For all these reasons, the Corps was certainly correct when

it established a Section 404 permit program which covered both

navigable waters and their tributaries, Included wetlands and regu-

lated discharges of both fill materials and dredged spoil. Yet

the Corps took special precautions in its July 25, 1975, regulations

to ensure that its program did not extend to areas where it did not

belong, that it did not become mired in the processing of innumer-

able individual permits for trivial matters and that it cooperated

fully with state and local authorities and programs. The Corps

regulations provide:

- that "normal farming, silviculture and ranch-

ing activities, such as plowing, cultivating,

seeding and harvesting" will not be covered;

- that fills for the purpose of the maintenance

of existing structures such as dikes, dams,
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highways, etc., will not be covered;

- that only point source discharges will be

covered and non-point sources excluded;

- that general permits applying to many dis-

chargers can be used to reduce red tape

and delay where activities have a minimal

environmental impact;

- and that joint processing and other cooper-

ative steps can be followed where a state

is operating a permit program for similar

activities.

We believe that the program set out in the Corps' July 25

regulations is reasonable, is not overregulatory and deserves broad

support and acceptance. It has our support and acceptance. The

experience with the program over the past. year bears out these

conclusions. No one -- not the Corps, EPA, the environmental com-

munity or the public -- no one wants to see the Corps wasting its

time on trivial discharges. We can assure this Committee that if

the Corps should ever become overzealous and begin to get involved

in activities outside the 404 program, or which have no significant

environmental effect, then we will join with the other members of

this panel in opposing the Corps' action. Until then, though, the

Corps and EPA should be left to run the program as it is now consti-

tuted, especially if the alternative course is to cripple the pro-

gram as the Wright Amendment would do.
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2.

The attack on the Section 404 program is nothing less than

an attack on the integrity of the 1972 Act. The Wright Amendment

would allow the discharge of both dredged spoil and fill materials

to go unregulated in most U.S. streams and rivers. It would jeo-

pardize about three-fourths of all U.S. wetlands. The Fish and

Wildlife Service has concluded that the Wright Amendment could leave

even the largest swamps and fresh water marshes such as the

Okeefenokee and the Everglades unprotected. The consequences would

be extremely serious.

- Wetlands are not only among our most valued

resource; they are among our most threatened.

Already half of America's wetlands have been

destroyed. And we are still losing our wet-

lands at a rate of over 200,000 acres a year.

- As the statement submitted by the Environmental

Defense Fund documents, sediments dredged from

the bottoms of our streams and rivers are in-

creasingly found to be contaminated with toxic

and cancer-causing materials. One example is

the presence of cancer-causing PCB's in Antie-

tam Creek in Maryland, a non-navigable tribu-

tary upstream of Washington's water supply

intakes. Millions of cubic yards of dredged

materials must be disposed of each year in

the U.S. Under the Wright Amendment, it could

be dumped into any waters other than those that
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are used or could be used for navigation.

- Under the Wright Amendment, with the great

majority of our water areas unprotected,

dischargers would be free to dump into these

areas anything they can get away with calling

"fill." If a chemical company has some

severely contaminated soil it has to get rid

of, buy some wetland acreage and dump it in

as "fill.' No permit required.

The Wright Amendment would also authorize the inclusion of

any type of discharge, no matter how serious, under a general permit.

Environmental groups support the concept of the general permit in

the Section 404 program. However, the general permit should not be

allowed for environmentally damaging discharges. A loose, vague,

and criteria-free general permit authority invites administrative

and legal challenges which would create ,confusion and delay.

The Wright Amendment would also allow delegation of the

permit program to the states, but again without any criteria for

program adequacy such as those established in Section 402. With-

out criteria in law, the Corps must establish them by administrative

rulemaking. Pound criteria such as those this Cornittee wrote into

Section 402 are needed to give an interested state a stationary

target, to prevent delegation to an inadequate state program, and

to preserve national uniformity in order to protect those states

which do come forward with good programs. Program uniformity in

Section 404 is even more important than in Section 402, because

Section 404 lacks nationally uniform discharge standards for invi-

vidual permits. '
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Finally, the Wright Amendment exempts many federally author-

ized or assisted projects from Section 404 requirements. We do not

for one sanute believe that the Corps has the authority to use

Section 404 to veto projects which Congress has authorized. On the

other hand, it seems equally clear that the 404 process has a useful

role to play in the planning of these projects.

Defenders of the Wright Amendment point to the fact that it

does at least attempt to protect the small portion of our wetlands

associated with traditionally navigable waters. There are at least

four flaws in even this limited claim:

(1) The Wright Amendment defines *adjacent wet-

lands" as something distinct from "navigable waters.'

Yet under other provisions of the 1972 Act, which

are essential to make Section 404 work, e.g., Section

301, it is only "navigable waters" that are protected.

So "adjacent wetlands" are probably not protected

at all by the Wright Amendment.

(2) The language of the Wright Amendment excludes

the historical test of navigability. The result

is that many waters which are covered by the tradi-

tional test of navigability are not protected under

the Wright Amendment.

(3) Under the Wright Amendmeat, the wetlands as-

pects of the Section 404 program can be delegated

to the states without any statutory restraints or

criteria.- Yet the vast majority of states are un-

prepared at present to handle the Section 404

program. it is noteworthy that a recent study by
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the Interstate Commission on Water Pollution indi-

cates that of the states which would seek to admin-

ister the Section 404 program only six met certain

threshold tests of program adequacy.

(4) Finally, it is a delusion to believe that our

fragile coastal ecology can be protected while the

upstream areas on which it depends are smothered

and poisoned by unregulated discharges. Fish do

not respect the boundaries of navigation any more

than pollution does. Small streams, for example,

are vital spawning areas for many fish, including

salmon, trout, shad, and a host of others.

There is much more that could be said about the House bill.

It creates legal contradictions within the Act which will undoubtedly

lead to protracted litigation. It is a classic example of what can-

happen with hasty, eleventh hour drafting of amendments to a complex

and highly articulated statute like the Water Act. The Wright

Amendment became available only a few hours before the vote in the

House. We would urge this Committee to take plenty of time to

examine all aspects of this amendment before acting.

3.

In conclusion, our belief is that there is no real justifi-

cation for amending the 1972 Act. In the House, we supported the

Cleveland-Harsha Amendment with the objective of arriving at a

compromise that could clear the air and resolve these issues once

and for all. We would do the same for the Hart Amendment in the

Senate if that objective could be achieved. We worked closely with
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the Corps and EPA to help develop a reasonable Section 404 program.

We are certainly prepared, indeed eager, to work with this Comuittse

to preserve that program. One matter which we believe should be

considered in the coming session is the possibility of establishing

in Section 404 a provision analogous to that now in Section 402 of

the Act allowing the permitting authority to be assumed by qualifying

states.

Thank you for this opportunity.

76*161 0 - 76 - S3
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UNITED STATES ZVO,%IMR..NTAL PROTECTION AG3,A'CY
o - ~ WASnINGTON. D.C. 20460

THE At.l ',% IS7 ;'% T'

e-" Canexat Gribble:

As 7ou &re -4oubtedly aare, on -.- rch 13, 1974, tha U.S. Dist=it:
Co to- := t *- !e D"i : )4-:: ct oi Florida issued , afe=orzeu' C.-:io:
in Uitcd S,2_ v. ...... la that czse, th. United Stazos so t o
£5Jc - ..~izos-a-i v'.'.ho a m=- Oc o. cf:aC';, zcc:' in :.,-c±::dz :;n:h
Wi:t &-ove ce meat hi:h "aac.r !-e but were oer;ocic.-i-y i..-=_:oCd bV
tidc:. a.- a s. T-a to: held, i.cr a"-, that c±cs ebov;. :e '=Pn

i..e az. ibjact to ?acern " .ur-sdicc:on u.Cer S-cl:ti .'Z4 ob
the .edar-._ Wazar ?oL-n:icn CcULroi Act, -s ee,.-d (&m e....)
r2a, ed Sca:;S2b 0oi 4c:2430 Kac r:i- :cto stuch Zr2-s "co-s ict'. ':s

"ire -asui: rec-ched im U.S. v. liol.__d is a j,:s:i±ctcn.. .L re
uzec.r t'-e . ',7 . s ecl='--s a'-ova, .d balov, '6.-- cean h_;:1 'w,'C2 !:_-z ar.2

ei v 1 o,.- cau: crv_:e o..t. "-z Corps hzs zcen an-e-z-:z7
fi= posi.tom to -:oc .c: " 'e.lz=--cs celzm the ueza high ,'zcar !s..-. z -

.€ .-.- = co=.~t''-' a ;Z ccL¢ .!-_- a:d Vz--.;ablz pr'' ic .-zsZ;.-':2,

tha t-ec-ssa- -% :cs or dest .- zctca of ;.hich s~h¢c.d be d'su::;. -
&. ccct:a.7 to t;e t:ulc i:ezst." 33 CF.A Sec:ion 29.10(;)(). Cur
coac^ e r :h : h z.-= pz:ocections be provided for "e':lare5 ai~ve :ni.
re n ~ "-water lize.

We be-eva th=t the -o.!;'rd decision ot'd:s a n.cassc-7 steo for
t,, --- t: . :. v cu : L 7z :_CV.,
fi=iy c:c-ii.ced chat :he court p-overl7 La:ter-':nd t:,- ju c:

srz ,A_ -"car "''''" " zx 'ai~ S%! t'.5 z.....

c-"-o of v : c to E:--- .renc4_z , ,..."be. .e - : ::- t

\vIs:i Cs :Lit-. azicns roz to occ2 t oc ?:z.' s for 2e--itz; u:.-r

' "-s " su has r a c':on t , it -. 411 rot , -

f $ .. ,.' SI-C'., .ar-its. . ?3 - .n e u--= ,.: : s ,..3 ' ' t.hz

a ~ 07'3 t.' r'iszosa. of dred-ed a~id fl ra:-7als.

BEST COPY AABLE
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So .ic :is .c::-:: =" i--e - oart ci t, emvi:or.=ect "
.- " t sc -. %; r;2 che Co:?s oi :s to zzc--34!er

i_:s c-:=c a ca c3- -- c- ?--oc~ssia Sact:tr. LO pe-c f c--'or ':* s
r*oie ta c '..- i 'ar.'r !i=e .!_ediareiy. I ':,ocd z?>:cic-_zt ¢C-C op-
;;rC-t:%i.7 e_!.sc-.ss cu.s ma-,:zr rlch you at your r2-iesc couveniance.

. sezr'r.a -uc ra.!aci _.att.- a-lso rYcur~s . On ,.oril 3,
Las Cor-'S o =-;-aers prc=ulglted ftnal r=$ulaco.s ; res.ecc

to Ccr-. s .e--:s f3z: ar:.ou.s :c.ivit:es ;n navi-i-ble or o-ea.n Vaters.

39 Fakera- ._- aV1"5. '-on- ochcr thinZ:, these r:;uiaLiccs Sat
zo .2 c-= ;occd_-s -;or the i-_:u'--c- of v.-rzc: fL"r t*e dis~c~.Ll of

ea3OC or :'_--t-. u.ader Sect,.-o 404 oi the .,?CA.

Of :..-'- c-z:. to t,-e Eav!=or-ent. . ?ro:-ci:o As-nc7
e.. .... o- : - L ";aces' sec forth iq .-a'se rzy;a:ic-s, 33 n-1

Sec: =a 22.! (fd)(1).. I.a ?ro:oosed rz-ula:.s ?bi6 oz ;y "0, 1973
(3S Fe .1,a I- I) c..a corps ?::aosed to e.l'_a_ - ,ar--
" ..a Wac . r of t".- Urt.d Stacz5, i-c - .e "zrr' ;)rz_-

sea," inaccrcr.cl .: tca daiizc .0. -e :r-;,c.cr;a~-- ; - r-= ef.L~: ¢ o "a-'%ble .are.-" i.n tn.. .,P

-- a .: ".:3zir::!;--na on A-..;! 3, -97L, 12zl-.-- tP.e prvvmcus

-,e ta. r 'a:z'i;I'ole "daceri of the 'nitz: Stz:ts'
• "-: 'nt. ie-;atrs,' as used herein zten c*:hse

!cars -: Uni d:a Scatcs ,i:-. .re s,.i ect :
.:. ebb a.d - of t: c:a , aae/or ,:e -rzs3=-:17
cr .'e been the ;s sC, or =:r" ;2 in t*.:e :fAure
s-sce?-~i.1 "cr use ior ;v.csies of .:ars:ata or
forrei c=-erc2 (See 33 C-R !0.0 .3)r a mora
ccO.lec c OA: :, these tce.--3) ."'

:a , '-e "o -- e f ;.: r Sc -.es C.12 C rz s' .re -. C-!

;C. s : " . .-C.ZZ 4 S: ..-s" as use _. in :e ?.ar3 ,-d :. - .'.c: 0
ra=c -,'.e :z.= " - a :rs" -s e ... c :a.- n C.. r- t

"r !z- r, c _z 1. Th ap -z o a c zc r .erc-:z r n c.. C o S

a t.2 C2 7- C • ... - 2 2 7

L"-.: L. -, -., L'.- :; 5-_;± C:.. a = c- zt. z m de s -.; cour-
tf.-- C--.---, O. t-z

7-: C Z Z t C7 C
r~s~:::' : .:-:. cm. .- r.;. n .d, ns ,*,-.-2 :c c c~:
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s:-:es -::'- -. s:ac: to t..'e -cdi.'.'. €ee -Lic . of "nv±;---a at :s":

- -- :-"-7 4i.:a-d t.:- ta trm r:vi-,1e vta:-s' be aiv.L'~: ~:es ss._,.-. s-:i:.=- -.":r.cz:.-'oa .,-uOe:ac by -;: -y

- ;e3 oee -3,a c- c:7 bt- ade "or i:z-€-,s
.. es2" S, .. 92-1236, 92-: CO--., 23 Sss. ct 4". .er'-as a

aec-'--; of:e ,2:i. ; ersoc-nl.. of .- a.e Cozs and ol UA should be
sc'-".ed to :aso.ve t'-se eiicSCrpe-cies.

SincareI7 70ok~s,

"I/ ol-n quarlos

Russell E. Treim

Lt. Ca=z-_ ;. C. Cr*b1 .-, Jr.
Chief, Cor-)s 0: ~:
D.- I..; - LIU

• a's"-- -zam, !). C. 203"1'
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AuLuOt 16j, 1974

14.Znnin3 E. Sol tz.':, Bcquira .. "J lp

Office oZ Ccon r..L Counsel
u. ,. Arm y Corp3 oi '-cn:cers

Dopart.ont of tho 41=y
tcsh~ii o , D.C. 20310

Doair Manry:

I i' iv'.r concovi,.d ovar the nppavon irm.bility o,
the Envix',rcont.L P-otnction ,.en:' and th3 Corps oC inf,3
to trce on the .d. dincs r.uird b7 3-ccon 404 oi tno 1'c-crail
Water Po.Lution olontra c,. ;ct of 1972 -"9- unre.' in iruin3 permit-,
under that vectien-l. 1Lrhlout tho jlt!eLdvl~n, tho Corps uf
kn!nCo- r3 L. * uwble to o:,o-cico ita full re ,Uv1-to%7 ruIh.rity
ovor no acd ftI.. ¢ctivitic- nnd tho ,cp't;.cnt og JU'tico
Is &evo '1y hz7nircd In ito ability to brLn cniorcemnn, tctior..3
to roquLroo cc?.plianco ulth section 404.

It is r7 i.p.esion that a cajer ob.e-Lo to tho
pro-u-1-ation of" t:i:-o has( k n. 1' been tho :.cli,.aocc-- .n

boweean th. Corp-. of *.ntnc.-:j ozn th3 ':nv'rm -t-.. m..

Agency over thi bountariei of rc .uI.tory Jurizioict.on p 'sv!. c
by the Fteccnl ":r1te.r Pol,:ltion CuatroL ;ct, , .nd ti'
d$.*sa~ce::act. h~s b,.:cn hi,;hli.;htcd bAr i ." tor ?r¢n
lottery of Juno 4, lJ7!, to CGnnr.31 GvibbieC Ir tho hopa o.'
brinz,,cLn about a spcdcy re"oU L.oq oL tU.£ .,e c::t,

U o stito our p;cn's =0~.tion on~ thh.r =.zttor,

ftior to owncn-cttnt of t'h- . :.e'r Pi,.-on
Act in 1972, t!.. og . :erciuc- cor.a!'o. Cvc" t
,atio, u i'teV= l.'Inw.'l h'l., tha i"Iver c.nd Varbcr-, Act
of 139, fr~cd priw-rily -,or thc; Pirpo~m ot pv..-ctin- ;;n i;::.:ovirg-
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thoi navigable capacity. INtrous court dcciciono have hold
that the Corp:' Jutindiction und.oL the Ittvars and iarbors Act
extended only to the ln-.oI mean htih water, or, in LiJ.toral
area, to the &no nZ r.wn hL.h tidc. Al rcush cul"1.1o0 up
to thin pfln.g y be sufficient to p'.'o:oct navipation, IC 13
clearly inadeuate to achieve the. ojective of the Federal J-tcr
Pollution Contro. Act, %/Itch in to rantora and mait.ain the
ch - ical, physical, nnd biolosicaL Int0Zi'tL7 of the Nation's

To achieve this cnvf.VL-nnefal. objective tho Act
oxorciseo rcgulator7 ju-i,.dicuiva bayo.- Ina o! Ift .i h
water or the lna of can hi;sh tide, which linas, by dezinition,
are not the outer limits o. tha amae su-ject to the rca 'L of
the waters, but cr only an Intemedinto ILil . 0cctLon 301
prohibito tha discha-'ga oZ any pollutant, inaludlnZ c:rcd-,o
spoll, oand, and bi.oglical materials, o::ccpt as in cc..-plianvc
within oral other coccians, .inlu.110, ,,aztion 40~4. :;ectioa404 vest the %.cree=:y of the Ariy, .cting through the .hiief
of cn-incom, with th- authority to iLua percis for the
dicchar e ok c!rcg:cd or. fill vat-riea into navi -oble ztear ct
s peciftcd dtspocai sites. The tom r,.wvIba1o watars is eofinOC
by oection 532(7) an waters of thq Unitcd Stateo, includJrn- the
to itorLl eias.

The ileSv bi-.toryv Of tho Act chow~ Ch~tu C' r,-css
did not intend to l-l;it tho oovernmcnc's Jurisdccin o.
eaviro:w.entnL protcctive po;es to sono lIp ,l of r.n II'-h
Water thich ILD.-f th Co;'.n#' Juricdiction COe rv'gitl .
protective purpaesc, and in fac:t, .t,.!a "',L CC. t:-uz rL'-
hnln lnid that the odoral L:ater 'alls;tion Control Act .uhori':z
the oxerci-e oZ jux:Isuiction over wit.- io" t,'.tr (:u L y i,
amd',,ard vi tho lina o .. hi,.h I.i .- ' U Lt-1 :.t. v', Uif: J373 F. S~up,). 61-J5 (A..D. OU,,.:. , 197"4) of iVn, !tc -" .-t:t,:i _. V,.o.l,;: ..
id t rn-nn P r-:,t f ."n C.,'. 9 .3C4 F.. , Upp. Iw k,.o. D, jz., I .) •
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We reconizo that there are technical proble.o in
octablinhin;- a for.ula to dclincnte Fo'JeraL Jurisdiction under
section 404, !evac hcLecc wo fcA! thot by consulting with
appropriae cientis and othcr cpets, tho ob tclC3 cun b
surmountcd. An ouproach tihat o boliove ha. particuLar C.o.it
io doaiinin, JIt:r.tdictio;i in t-2.a og ttosc arms containin;;
biotc dcepcndJcrat on tho rcular inundLon. of viater o t -c: than
rainwoter.

On July 18, 1974, tho -.tkocey Ganerl aef firncd
the Justice Departmntos cc L.it;7-.nt to vi-'orou- cnforc .cit oftha Isras protu-ctin- uotlanc(; Ui- a e ton. "~ -

priority o Ue L-and cnd 'itur,. I ,ource3 Ovision, , Saxbc
enu ratcd tha nvaluable functions served by watlznd3. For
aliO.ot t o year., tho Fcdaral bavur .nh3 failed to a::arci!o
ito authority to roe:ulrat Lho entircty of these critical ¢-ers
tbt form a bLolonically inte-'depandcnt 'wholo. Wo ureo you to
acs;ia hih priority to reachim. na .,.e-nt on th .section
404 u5 thaL~t %.,ill nrxiuida ior tho protection of tho
entir' ecoystc-s dapancr-t. upon urspollutcd and uadiaturbcd
.iaters, rather tUon just: thz prt nxbiitrar.ly deline'atud by
moan hih water.

S inccrely,

altace It. Johnson

Acsictant Attornay G:anecAU

eat Alan G. Itirkt,I, i: -AU.x

EnfCorc nt zm d to cor3. CounioL
Envio-a L L'rotcccion ,".cncy
Fourth e.nd hi Strc-c, S4 l sl.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C. 20460

1 6 MAY 197 5 M1 AOMINISTRATOR

Dear General Gribble:

It Is becoming increasingly apparent that the recently proposed
regulations and guidelines published by the Corps of Engineers and
EPA governing the implementation of section 404 of the Federal Water
Pollution Control Act are being misunderstood by the public and by
Congress. Most of this confusion and misunderstanding is directly
attributable to the seriously inaccurate and misleading press release
issued by the Corps at the time the regulations were published.
Because of the extreme importance of section 404 as the primary
mechanism to protect America's valuable wetland resources, I consider
it imperative that the Corps of Engineers take steps to remedy these
impressions.

We are particularly concerned that the false impression that
farmers must obtain permits whenever they plow a field be corrected.
Since this was clearly not contemplated by either the Corps or
EPA and is not required by the statute, we fail to understand how
such a statement could appear in this press release. As you are
well aware, the primary concern of section 404 is to address
situations where dredged or fill material is discharged into wetland
areas. By no stretch of the imagination can the staple act of
plowing be considered to fall within that category.

The Corps has also stated to the public that "millions of
people may be presently violating the law." Obviously, there are
some discharges of dredged or fill faterial presently occurring
which are not regullated due to the Corps' present restrictive
definition. Such discharges should and would be regulated under
a broader approach. To say, rovever, that this number approaches
millions is totally without basis.

The illustrations contained in the press release have led to
EPA receiving numerous inquiries about the types of activities
covered by the program. The confusion about its applicability is
apparent. ror example, it has been suggested that section 404
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applies to any area where there is a body of water which has the
Potential of flooding and that a rice farmer is violating the law
f he puts any acreage into cultivation without a permit. Clearly

this Is not true. While there may be some rice growing operations
which are located in wetland areas and which may involve the
discharge of fill material for the building of dikes, it Is
unreasonable to assume that all rice operations fall within this
category. Merely because an agricultural operation involves water
does not mean that it is subject to section 404. As we indicated
in our preamble to our guidelines, we believe that regulations can
be developed which will provide effective administration of a permit
program within the broader definition of "navigable waters",
without involving the extreme and unwarranted extensions of federal
jurisdiction mentioned in your letter.

Both EPA and the Corps have issued policy statements recognizing
the need to protect wetland areas. It would be unfortunate indeed
if, on the basis of these recent misconceptions, legislative changes
were made to return the statutory definition of jurisdiction to
traditional concepts of navigability. Such a change would leave vast
areas of valuable wetlands without the protection of this regulatory
mechanism and possibly subject them to uncontrolled development.

I strongly urge the Corps of Engineers to work with us in the
development of our section 404 program within the spirit of the
FederalWater Pollution Control Act and to take inediate action to
correct the misunderstandings which your department's public
statements have created.

St nc yours,

Lt. Gen. William C. Gribble, Jr.
Chief of Engineers
Room 4A-245
1000 Independence Avenue
Washington, D. C. 20314
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THE NEW YORK TIMES

June 16, 1975

True to the Corps

The Army Corps of Engineers has cooked up a scheme
to evade a provision of law that it doesn't like by reduc-
Ing a court order to such absurdity that It hopes thereby
to force a change in the law. The strategy should be as
unsuccessfrd as it is unconscionable.

Until this year, the Corps-which has always been
more interested in building projects than in presering
the environrnent-narrowly interpreted its function of
controlling dredging and filling operations affecting the
country's waterways. However, in the Water Pollution
Control Aot of 1972, Congress had made it clear that the
Corps' protective program was to apply not only to
"navigable" waters, as heretofore, but also to the coun.
try's lakes, streams, rivers and wetlands a well. The
Corps chose to ignore that extremely significant change
In wording from previous law, continuing to confine its
attentions to navigable waters only, to the grave detri-
.ment of tributaries and wetlands.

The upshot of a suit brought by the Natural Resources
Defense Council and the National Wildlife Federation
was a United States District Court decision three months
ago that Congress meant just what it said, whereupon
the Corps deliberately proceeded to stretch its newly
accepted jurisdiction beyond reason. Federal permits, the
Corps announced, might now be required of the "farmer
who wants to deepen an irrigation ditch or plow a field"
or "the rancher who wants to enlarge his stock pond."
'Millions of people," the Corps solemnly warned, "may
be presently violating the law" and subject to severe
penalties.

If such inflammatory non.sense was intended to raise
a hue, and cry, it succeeded. Con[,ressmen are being
pressed by thefarm bloc znd other lobbies to re-estab!ish
"navigabie waters" as the only area of the Corps' juis-

"diction. This would leave at the mercy of the developers
the 0O p:r .. nt o ".h naziun's eConAr:ically z.:J :;urO,
mentally invaluable wetland resources still intact.

Public pressure shiond 1, directed not at con ;ress to
tamper with the W,,ter Ptfllatiun Control Acc but at tie
Corps of Ftiiiuecrs. the ,rmy anm the Administration
itself to e:;cvtite, not .c;.abct, the law of the land as
Interpreted by the courts.
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A rmy Corps
Recants Farm
Permit Stanace

Associated Press
The Army Corps of Engi.

neers backed down Tuesday
from an earlier statement that
proposed regulations might re-
quire some farmers to get a
permit to plow a field or dig d
ditch. " I

Assistant Army Secretary
Victor . Veysey said normal
farming, ranching and com-
mercial forestry operations
would be excluded from regu-
lations expanding corps au.
thority over dredge and fill
operations in waters of the
United States.

"v'c,.,y. appearing before a
Hous Public Works and Trans.
portation subcommittee. said"r,u!;,,y was wore .
than P' by the earlier state-
ment. issued when the pro-,
pobed regulations were made
public May 6.

Vey sv and the assist at.ad.
miii:strator of the Emiron.
mental Protection Aency. Al.
% in :%1'i. sa-d id t% t), :, -.-:t

art: ciobe to acit't, in,; a
"renpiiabl e prnrarn of re"u.

serious environmental con-
ccrn. bt not . . . create an ad-
injwr|trative' niotn-.t e'r'"
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THE NEW YORK TIMES, TUESDAY, APRIL 20, 1976

New Threat to Wetlands
Last y ar the Army Corps of Engineers attempted to

discredit a Federal court's interpretation of the Water
Pollution Control Act by reducing one of Its major
provisions to an absurdity.

The court h-d ruled th-t the Corp;' responsibility for
controlling dredging and filling operations extended not
just to navigable waters but to all the country's water.
ways, including its wetlands. The Corps, which charac.
teristically has been more concerned with development
than with environment, set up a strawman warning that
every farm irrigation ditch and every rancher's stock-
pond might be affected. The Engireers had clearly hoped
that the resulting wave of protet would force Congress
to revoke the pertinent section of the law, thereby ab-
solving the Corps of the legal obligation to curb de-
velopers' tendency to exploit the country's dwindling
wetlands.

But fortunately, the law remained in effect; and once
the Corps accepted that fact, it carried out its rew duties
conscientiously in tandem *with tOe Env~rr.,ental Pro-
tection Agency. With both agencies analyzing develop-
ment plans, there has been a cor. arablee s'owdowin in
the disappearance of valuable we,:and areas. To the
Corps' special credit, it re-cn:'y de'ied permits to a
corporation b~nt on fillin: 2:13 acre% of mn.i.rove wet.
lands at Nearco Islird. Fi,:d-i prcpGs2l that would,
In the Corps' w,rds "con'ria,:te En uracceptible adverse
Impact on thvs aqoiat!c resource."

S S S

Neverth.!.s., a furtive atter-t -s r wv beir,7, made in
Congress to return the Cr.r-!' iuristdiction to its for-ner
restricted I'mits. It would -,hve the c1:'-"t r! .- :-.g
to uncortro',cd deve!opment--or to posoninz vith fill
taken from stream bed. ldn w', -. 'c su* ,',,'-
aN c''-''l 2. * a te ai.a. e ste Vj the .,m ati l.,
water mark.

Amendment% that would re~ralt such retrogression
already h-t'e he-n r*'-prt-.d out of the I!nu~e Comr,:ittee
on Public Wrtik. Thlwv 0ou'd K' Avnn' elimirit~d on
the floor. To anctiuun ticin wouUJ reduce by two.ihirds
the protection now available for invaluable buffer linds
alonp the cn.tt, while the wctlands of interior streams
and Ilk, would t,e hf, to th" mercies (,f sales which
all ton often have inadequate laws t,- prer,rve thrn.

Wetlaind act as brakes to slow down flood waters,
as nurseries fnr fish and shellfith. and : n-tfir', ind
,!c,'dil' ' ' ' ,, ,
r',m kl ' t ii I ., I !V tI'." . I., " . " , r . S, : ,

1!4,w 1' j., , i, d hv l.:', .lit :, n without so much as
a hearing to establish its need-or to reveal Its real pur-
pose.
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St. Louis Post-Dispatch
,4ay 0, 1976

We ands n, Dangter
An 'effort by dredging, timber, land develop.

ment and agricultural interests to undermine
the legal protection of millions of acres of
America's wetlands may succeed this month
unless members of Coi-ress are made aware
of the value of these water-saturated lowland
areas as natural water purifying systems and
breeding grounds for waterfowl and fish and
other marine life. Without even holding hear.
wings, the House Publid Works Committee
recently attached an amendment to a water
pollution control bill which in effect eliminates
environmental protection from $5 per cent of
the nation's wetlands by changing the defini.
tion of navigable waters.

Under existing law, the Army Corps of
Engineers must grant permits for dredge and
fill operations affecting navigable waters.
Under the more restrictive definition of navl..
gable waters approved by the House commit-
tee, most wetlands would no .longer be
protected under the Engineers' permit pro-
gram and would be open to development
projects that would destroy vast areas of
wildlife habitat.

When a Senate authorization bill for water
cleanup programs reaches the markup stage
in the PiWic Wor .r: Ccmirri':ee on FriIyiv, an
effort wiay be ni.de to attcii to that measure
an amendment similar to the one on navigable
waters (authiured by i.cprcscntative Juhn
Breaux of Louisiana) already approved by the
Houuse Cuna',niiie.., ,,! ,.. ul' te S--n.,te

Public Worlks Committee should rebuff such an

matter have been fieldd in the Senate either.

to the llo;i:;e bill when it reaches the ficor, this
n i: l ct .. ; a, d ait i : : a.., ,. .

rnweta' re v. hi;h [; " : t to p;::..L:: \.
resources, not destroy them.
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The Baltimore Sun, May 22, 1976

The Dirty Water Amendments
Amendments to the 1972 Clean Water Act re.

ceitly approved by the House Public Works
Committee are potentially so damaging, and the
arguments for them so flimsy, that the fact they
got through the committee-and even stand
some real chance of passage-attests to the
growing election-year strength of a well-funded,
wholly self interested anti-environmental lobby.

One technique of the lobby is to get its
friends in Congress to write "Dear Colleague"
letters to other members derying the dire
events that purportedly will occur if existing
ant.-pollution laws remain on the books. One of
the more egregious of these letters told House
members that one of the amendments, which
would repeal the Army Corps of Engineers' au-
thority over non-navigable waterways, is neces-
sary to avoid requiring farmers to get permits
from the Corps to plow their fields. The Corps Is
empowered under the 1972 act to require per.
mits for dredging and filling on all U.S. water.
ways. but farmers are specifically exempted
wonder Corps and Soil Conservation Service regu.
lations. The wholly proper intent of the 1972
legislation is to protect irreplaceable resources
-pristine streams, wetlands, estuaries and
beaches-from further destruction by large.
sale developers, who are the obvious behind.
the-scenes supporters of the amendment.

An equally mischievous amendment would
transfer final authority for approving sewage
treatment plants built mostly with federal
funds from the Environmental Protection Agen-
cy to the states. Not only would the amendment
encourage cozy developer-contractor.politican
relationships, it would discourage innovations in
sewage treatment, especially those that would
save federal dollars. Among such innovations is
a Muskegon. Nic,., sewage system which ferti.
lizes cash crops. EPA has been lax in encourag.
ing such new ideas, but it is certain the states
%ould be even rolore lax, as long as the flow of
fldcral dollars continued.

A third amendment would reduce the mai.
mum fine for thost found responsible for oil or
chemical spills, from the present $5 million to
150,000 for the first offense. $100.000 for the
second offense and 1500.000 for the third of-
fense. Proponents argue that small barge com.
panies cannot afford oil-spill insurance prem.
iums based on the current maximum fine. This
argument may have some limited validity, but
reducing the potential maximum fine to one
one-hundredth its previous level is a certain
way to reduce the incentive for large-scale oil
and chemical carriers to take adeq'iate precau-
tions against spills. The House should reject ali
three amendments, soundly.
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The washinqton Post, June 2# 
1976

Safe uaida for the Swamps
T E CURRENT anti.Washin'ton mod has com

pounded Concres' perennial problem of decid.
tog how much re-.ulauon is everal and % hat is too
much. An important example it the issue of %etlands
Protection. %hich is scheduled to come before the

house today in connection %%oh It It. OWT, a uater re-
sources bill.

The btU Includes an amendment by Rep. John
Breaux i-Ua ) ,Ahicb uould p,, tte a 19 13 lw and
1975 court decicon % hich prexilv trniarerd the Army
Corps of Engine-rs' poser to rcul.at dreitrinit and
flUng In the nation's mar.the'. s-%Amrs and other
ecologically prt'eless %etland ifc,,.. The Corp% ex-
panded program bas not et tk.,n ef.ect. However.
some of that aeency's oun corn,-r.ls hie heped to
slit up leas that the Army inicn-is tn at.ert control
over farm pond. rice p3ddic. anl ceery other damp
Ipot on the continent. The t'rveux amendment is
meant to preclude such excr s ,. N ,l[hinC h3ck the
Corr.' Authority toa 2-u'J its p:e I' .2,"re.

As a reaction to alleged reu:tory overkill. the
Breaux amendrnt is in several hmr-ortiant rrc ts
am exercise in heasvy.handdnc% it *lf. It ,otild loae
millions of acres of itmorlm t o-ed1 o,<n in Cx-
ilO'tion and po.sihle ruin. It ou:d limit the Corps'
JZridiction so arbitrarilv tht t ,n'e l-" te
ho'r.,n .ry o! f ,l " ,,' .0 If*. ;.t run ilirot; h tie
middle of a marsh. At the !-lrae lime. - no
beatings yore held on tie me;,.ure, its rcl.toai to

other water pollution control laws Ft unclear. Some
alleet that It mlcht permit dumline of poisonous
wastes Into riers and Ihkes that serve al public water
supplies. Others claim that, to the contrary. %ilh.
drawing the Corps' authority mieht briL EPA Into
the wetlands permit huwtinet3 instead.

In view of such dtfffculues. Wme PubiC Works
Committee memtbrs vho backed the amendment
have had second tboucis. Rep .'nim Wricht .DTex
for one, hs been trvir.i to marshal support for modi-
f)'iric the Rreaux ian.-tate or t'o.nnLt1 the Cores
rorram until a stufy hLas been made. There has also

been some d&.cussi ,n of gwmnC qu;alicd states a
larger wetlands prowctinn rote. On the othcr hand.
EPA and the Interir Dsrtment flatly oppose the
Dreaux amcndmetit and arrue t:t any ma;or
changes In the existing program %ould be prema-
lure.

lit the midri of this discord. Reps. William 11 liar-
sha ,R-Ohio, and Jaret C'. C1lRvelani ,.N It i. i cc-%'p-
eratshn % ith ,cral envu-onmental groups. hav'e pro.
poMsed a sensible course. They would re!e, tihe
IBre.ux .mci;,::iirt ,it rc.rvnd to f.inr ers fears by
providine that the Corps may i:sue ceiteral rvrmit
for ilm-Ir 'r-1 -r , , Vi,:; i i ;.. ns1 ie
stock g1ond;. irrcmi ni ditches ,nd so forth at all. Ti,;s
woki M -'lvi the inmcdrate %%orries %aihout tearing
up the %%hole program,
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May 223, 1976

Honorable Jennings Randolph
Chairman, Public Works Co:,,iit'.ee
United States Senate
Washington, D. C. 20510

Dear Mr. Chairman:

The purpose of this letter Is to set forth the views
of the Departrent of Justice cn the proposed amendment to
Section 404 of the Federal Wet:' Pollution Control Act adopted
by the Public Works and Transprtation Committee, House of
Representatives, in Section 17 of H.R. 9560, a bill "To Amend
the Federal Water Pollution Control Act to provide for additional
authorization, and for other purposes, elth anendmnnt." We are
writing to you at this time because the above amendment to the
Federal Water Pollu'ion Control Act, it enacted, will seriously
undermine our ability to _nitlate litigation to protect the
Nation's valuable wetlands.

As you know, Section 301(a) of the Federal Water
Pollution Control Act nf 1972 prohibits the discharge of any
pollutant Into the navigable r:aters of the United States
except as may be auth rlzed by a permit Issued pursuant to Sec-
tions 402 or 404 of the Act. Section 402 of the Act author1:es
the Administrator of the Environmental Protection Agency to
issue permits for the discharge of any pollutant, and Section
404 authorizes the Sezretary of the Army to Issue permits for
the discharge of dred;ed or fill material into the navigable
waters at specified dispcsai sites. The disposal site wll be
specified for each pernit b- the Secretary of the Army through
application of Culdcllnes dcveloped by the Administrator in con-
junction with the Secretary. 40 Fed. Re-. %1320 (1975). Sub-
section (c) of Section 401, auth-:.s th,; Ad:,ministrator to pry--
hibit the specification of any defined area as a disposal site
whenever he deternines, after n:tlce an:d an cpportunlry for
public hearinCs, that the discharge of material Into the area
will have an "unacceptatlc 2dversc effect on muni, ijal water
supplies, shellflzh hoda and fi:horj areas (including spawning
and breeding ar.:: ) wildlife, or reercational areas." In
addition, Scctiun 10 o. t:.e R': r:, .,,, . Act of 1Z99

76-161 0 - 76 - 24
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provides that it shall be unlawful "to excavate or fill, or
in any manner to alter or modify the course, location, condi-
tion, or capacity of, any roadstead, haven, harbor, canal, lake,
harbor of refuge, or enclosure within the limits of any break-
water or the channel of any navigable water of the United States
unless the work has been recommended by the Chief of Engineers
and authorized by the Secretary of the Army ... . 33 U.S.C.
403.

The amendment adopted by the House Public Works and
Transportation Committee in Section 17 of the bill would define
the term "navigable waters" for purposes of Section 404 of the
Federal Water Pollution Control Act to mean "all waters which
are presently used, or are susceptible to use in their natural
condition or by reasonable improvement as a means to transport
Interstate or foreign commerce shoreward to their ordinary high
water mark, including all waters which are subject to the ebb
arid flow of the tide shoreward to their mean high water mark
(mean higher high water mark on the west coast)." In addition,
the discharges of dredged or fill material In waters other than
navigable waters would not be prohibited or otherwise subject
to regulation under Sections 9, 10 and 13 of the Rivers and
Harbors Act of 1899.

The generally accepted definition of navigable waters
was set forth by the Supreme Court in The Daniel Ball, 10 Wall.
557, 563 (1870) wherein the Court stated: "Those rivers must
be regarded as public navigable rivers in law which are navli&ble
in fact. And they are navigable in fact when they are used, or
are susceptible of being used, in their ordinary condition, as
highways for commerce, over which trade and travel are or may
be conducted in the customary modes of trade and travel on waters.
-And they constitute navigable water's of the United States within
the meaning of the acts of Congress . . . when they form in their
ordinary condition by themselves, or by uniting with other waters,
a continued highway over which commerce is or may be carried on
with other States or foreign countries in the customary modes in
which such corinerce is conducted by water." Although the d~,flni-
tion in the p-oposed amendment to Section 404 of the Federal Water
Pollution Cont.rol Act appears to be a restatement of the foreoin3
definition, tne amendmen does not take coCnizance of later deci-
sions of the Supreme Court. In particular, the proposed defini-
tion ignores the decision of the Supreme Court in Economy , trht
and Power Cenp v. United Staten, 256 U.S. 113 (I_9yi. jIn
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that cases the Court found that the Desplaines River in Illinois
vhich was used until the year 1825 for the transportation of furs
and supplies by canoes, but which was not thereafter used for
transportation was nevertheless a navigable water of the United
States and subject to regulation under the Rivers and Harbors
Act of 1899. The Court stated: " . . . that a river having
actual navigable capacity In its natural state and capable of
carrying commerce among the states is within the power of Congress
to preserve for purposes of future transportation even though It
be not at present used for such commerce, and be incapable of
such use according to present methods, either by reason of changed
conditions or because of artificial obstructions." Id. at 123.
Thus , when once found to be navigable, the waterway remains so.
United States v. Appalachian Power Company, 311 U.S. 377
(1940) The principle enunciated by Che Supreme Court in
Economy Power and Light, and followed In subsequent decisions,
is extremely important to us in our litigation to establish the
navigability of particular bodies of water including litigation
to protect the wetlands. We recently relied upon that principle
to establish that one of the few remaining mangrove areas located
in Puerto Rico was navigable. PFZ v. Train, 393 F. Supp. 1770
(D.C.D.C. 1975). Although the Committee recognized that the
definition in Section 17 omitted the historical test of navi-
gability, H.R. Rep. No. 94-1107, 94th Cong., 2d Session 23 (1976),
we are of the opinion that the examples cited in the Report
of bodis of water (small intrastate lakes ) being classified
as navigable by the Corps of Engineers does not warrant such
a tar-reaching amendment. Although the Corps' determination of
navigability is "final" Jn the adninistrative law sense of that
term, navigability is a question of fact which must be sustained
upon judicial review of the determination. Thus, an aggrieved
party is afforded ample protection from any arbitrary and
capricious decisions of the Corps of Engineers. Also, litigation
could be expected over waterways which have been adjudicated or
considered navigable for many years by reviewing an issue that
the Supreme Court disposed of in 1921. Moreover, the validity
of Corps of Engineers permits issued pursuant to Sections 10
and 13 would be open to question.

The proposed amendment, moreover, may not accomplish
Its apparent purpose, namely, to preclude a Federal presence
In wetlands and other areas above the mean high tide line.
H.R. Rep. No. 94-1107, 94th ConG., 2d Session (1976). Section 1;
of the bill would only restrict the ceogz'aphic area in which the
Secretary of the Armiy may issue permits; it would not modify the
provisions of Section 301 of khe Act, which prohibit the di-.chirf-
of fill material In ivi hC ' Wlth, Ia l'lalt. ''hu:;, ath,
than remove ,, .'.. : jo.c ilic inmc hi 'h i dc Iio from P Ldori
rcGulatio;., . i= 10 io. , amndinlenL could be conatued absolutely
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to prohibit the discharge of any fill material therein. Moreover,
the proposed amendment would not affect the authority of the Admin-
istrator of the Environmental Protection Agency pursuant to sub-
section (c) of Section 404 to prohibit the disposal of fill materiaL
at specified sites, including wetlands.

In any event, a coastal wetland is partially above
and partially below the mean high tide line. From the eco-
logical point of view, the wetland is a unit. If you fill
that part which is above the mean high tide line, the remainder
is adversely affected. If Section 17 were enacted, we might
be precluded from filing suit to protect those areas below the
mean high tide line where the fill material was deposited above
said line, but pollutants, nevertheless, were discharged
below the mean high tide line by means of leaching or runoff.

Subsection (e) of the amendrent would apply the
definition set forth in subsection (d) to Sections 9,.10, and
13 of the Rivers and Harbors Act of 1899. This Act has been
held to extend to all activities which "alter or modify" the
course, location, condition or capacity of navigable waters
wherever the activities take place, without regard to the loca-
tion of the mean high tide line or the mean high water mark.
The most recent cases supporting this view are United States v.
tIretti. Inc'. F.2d (C.A. 5, 1976) and United
states v. Sexton Cove Estatesj Inc., _ F. d _____

r8l1'6), but the legal principle goes ba.k to United States
V, Rio Orande Irrigation Company, 174 U.S. 690 (1899), wherein
the Court stated: "any obstruction to the navigable capacity,
and anything, wherever done or however done, within the limits
of the Jurisdiction of the United States, which tends to destroy
the navigable capacity 6f one of the navigable waters of the
United States is within the terms of the prohibition." The
amendment could be construed as removing this prohibition from
Federal law and would permit fillizig activities above the high
water line without regard to their effect on the navigable
capacity of other bodies of waters. It would remove from regu-
lation the placement of dredged or fill materials into tributaries
of navigable waters although these activities could pollute the
navigable waters downstream from the fill.

The amendment also has important implications for the
disposal of dredecd spoil oz' fill on fastland in terms of
pollution abatement. For example, soil or dredged material
that is highly contaminated by arsenic, mercury, or other toxic
substances, could be placed on fastland adjacent to a naviCable
waterway and the pollutants could wash or leach into the w;ter,-
way. It is open to question whothoi, thn., WI' r& -1y'o ,-|)mI I.'
pcZlall;:vd j'r cnijolcd u ztitr Lhe . )9 Acl, .
17.

BEST AVAILABLE COPY
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The amendment is undesirable because it would remove
much of the authority of the United States to protect one of
its most valuable natural resources, the remaining coastal and
fresh water wetlands which serve important purposes relating
to fish and wildlife, as natural recharge areas, and protec-
tion from storm and erosive wave action. These waters are
*the public property of the Nation," Gilman v. Philadelphia,
3 Wall. 713, 724-725 (1866) and are held in trust by the Federal
Government for the benefit of the public., Illinois Central Rail-
road v. Illinois, 146 U.S. 387, 453 (1892)e The Iand and Natural
sources Division has made protection and enhancement of these
irreplaceable natural resources an important part of its pro-
gram to enhance environmental quality. Many, if not most, of
these important wetland areas are physically located above the
arbitrary line designated as mean high water. That line Is
merely an average of high tides over a lunar cycle and does not
describe the geographic extent of the entire water body involved.
Yet these areas are vital to the protection of the waterway as
&'viable ecosystem. Accordingly, the Department of Justice
recommends against enactment of Section 17 of H.R. 9560.

The views expressed herein are those of the Department
of Justice and do not necessarily reflect the Administration's
position on the proposed amendment to Section 404 of the Federal
Water Pollution Control Act.

Sincerely,

Peter R. Taft
Assistant Attorney General
Land and Natural Resources Division
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XICUTIVE OFFICE OP THE PRESIDENT
@iMcIL ON 9IMVIRONNRTAL QUALIrY

i8 JACKSON PVAC. 0. W.

eI 0 *. C. 8N""

June 18s 1976

Dear Senator Muskies

The recently passed amendments to the Federal Water Pollution
Control Act (FWPCA) regarding the extent of Corps of Engineer's
regulatory authority under Section 404 raise serious environ-
mental policy issues of concern to the Council on Environmental
Quality. I want to take this opportunity to bring these
concerns to your attention.

As stated in two letters of mine to Congressmen Leggett and
Forsythe, enclosed, the Council strongly opposed the amend-
ment to H.R. 9560 offered by Congressman Breaux which
redefined the term "navigable waters.' Wo did so on the
grounds that it wouJd undermine many of the goals and
policies declared Ln the FWPCA, that the amendment was
unnecessary and th-kt the Breaux amendment itself was not
subjected to heari.ags or other public review by Congress.
The amendment was, of course, not supported by the admin-
istration. Instead the Council, in accordance with the
administration's risitionshas supported the Cleveland-
Barsha amendment to H.R. 9560 that would have established
clear perm c oxamption for a range of normal farming and
silviculturai activities while retaining federal regulatory
authority over those activities that would most significantly
iffeat the nation's water quality and water resources.

Unfortunately the House has accepted Congressman Wright's
amendment to H.R. 9560 that would substantially curtail
this essential federal regulatory authority. This new
amendment would restrict the federal Section 404 permit
program to coastal wetlands and to waters that are or
might be used to transport interstate or foreign commerce.

We strongly believe that such an amendment, if accepted
by the Senate, would constitute a drastic step backwa ds
in the federal .efforts under the FWPCA "tc restore an
maintain the chemical, physical and biological integrity
of the nation's waters." many hundreds of miles of small
waterways, and the vast inland wetland resources of this
nation that provide natural pollution control, will go
unregulated and unprotected,
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The Council is of the opinion that the Seciton 404 Program should.
be given a reasonable chance to develop as presently constituted
'without creating new and possibly more onerous problems. We
ask the Senate carefully to consider the value of this
existing program, particularly when such important ecological and
economic resourres are at stake.

Please let me know if the Council can be of further assistance
in this Matter.

Sincerely,

(.
Russell W. Peterson

Chairman

onorable Edmund Muskie
United States Senate
Washington, D.C. 20510
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CO"tENTS ON THE "WRIGHT AMENDMENT" TO H.R. 9560

Federal Water Pollution Control Act Amendments of 1976

The National Marine Fisheries Service of the National Oceanic and Atmos-
pheric Administration has reservations concerning the replacement amend-
ment offered by Congressman Wright concerning "Permits for Dredged or
Fill Material," and approved by the House of Representatives on June 3,
1976.

Section 404 of the Federal Water Pollution Control Act (P.L. 92-500)
establishes a Federal permit program for regulating the discharge of
dredged or fill material in "waters of the United.States." Proposed
development activities are reviewed by the Fish and Wildlife Service,
the National Marine Fisheries Service, and the State agencies adminis-
tering fish and wildlife resources under provisions of the Fish and
Wildlife Coordination Act (FWCA). Federal and State fish and wildlife
agency representatives are continually working together to improve the
coordination procedures for permit applications and for other activities.
Although the amendment offered by Congressman Wright would appear to
give greater regulatory control to State governments, the existing
provisions of the FWCA now assure that State views and recommendations
are an integral part of the decision-making process for Federal permits.

The P.L. 92-500 addresses navigable waters with the following broad
definition: "The term 'navigable waters' means the waters of the United
States including the territorial seas." The Corps of Engineers, how-
ever, sought to only regulate those waters which were used in the past,
are presently used, or could be used with reasonable improvement to
transport interstate connerce. Based on the definition of navigable
waters in P.L. 92-500, the U.S. District Court for the District of
Columbia decided on March 27, 1975 that the Corps of Engineers must
expand its regulatory program to include all waters of the United States.
Regulations published by the Corps on July-5, 1975 provide control over
all waters and adjacent wetlands, including those wetlands above mean
high water.

The Wright amendment at Subsection (d)(1) provides an alternative defi-
nition of navigable waters which excludes the historical use of the
waterway as a test of its navigability. This restrictive definition

Cjf6uld remove Federal jurisdiction from all spawning grounds in headwater
streams used by anadromous fish such as salmon. Thus, valuable salmon
spawning streams in Alaska, Washington, Oregon and California would no
longer be protected by provisions of the Fish and Wildlife Coordination
Act.

The Wright amendment also affects Sections 9, 10 and 13 of the Act of
March 3, 1899, such that the restrictive definition of navigable waters
also applies to the permit programs these sections cover. It is Impor-
tant to note that Section 402 of P.L. 92-500 is not changed by this
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amendment, and the National Pollutant Discharge Elimination System
permits covered by this section would continue to be Issued by EPA for
all waters of the United States. This inconsistency could result In
confusion and situations lacking in Judicial or administrative remedy.
For example, materials placed on the banks of a stream which could
subsequently wash into a navigable waterway would not be regulated by
the Act of March 3, 1899 with enactment of the Wright amendment.

Subsection (f) of the Wright amendment would provide for the establish-
ment of a Federal permit program in the State waters other than navi-
gable waters, if the Governor of the State and the Secretary of the
Army, acting through the'Chief of Engineers, determine that these waters.
should be regulated because of their ecological and environmental impor-
tance. If the Governor does not conclude that the waters of his State
are environmentally or ecologically significant, no such agreement will
result, and the State will exercise complete control over these waters
and wetlands.

Subsection (j) of the Wright amendment states that authority to regulate
wetlands adjacent to navigable waters may be delegated to a State.
Although some States have existing programs and policies which would
restrain development pressures in wetlands, most States lack legislation
and funding to effectively regulate dumping and filling. Subsections
(f) and (j) could clear the way for innumerable water resource develop-
ment projects without the requirement to consult witn Federal and State
fish and wildlife agencies under the Fish and Wildlife Coordination Act.
This situation could result in irretrievable and irreversible diminution
of this Nation's wetland resources.

Wetlands in and adjacent to this country's navigable waters are a vital
link in the life support system of living marine resources. No natural
ecosystem, regardless of its individuality, is isolated from adjacent
systems. Nutrient exchange occurs between the adjacent land and the
estuary via surface runoff, and in turn between the estuary and the
ocean through tidal currents. High marshes, which exist both in regu-
larly flooded and irregularly flooded elevations, are productive natural
areas upon which numerous animals depend for food, shelter, nursery
areas or for breeding grounds. The production of wetland nutrients may
be modified by many of man's activities. Encroachments by developers

I into the high marsh ay reduce the productivity of the estuary by lim-
Iting food sources of various organisms, from bacteria to predatory
fish. When the productivity of the estuarine waters adjacent to the
affected wetland is reduced, lower catches of commercial and recreational
fish and shellfish result,

Many species are dependent on estuaries for either a considerable part
of their lives, or for critical stages in their life history. In 1973
the dockside value of fish and shellfish landed In the United States was
approximately $900 million. Of this, eight of the ten most valuable
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species were directly dependent on estuaries and represented $660 mil-
lion in dockside revenue (Tihansky and Heade 1974).

Strong pressures exist for developing wetlands. Land-fill and dredging,
draining of marshes, increasing use of fresh water and many other activi-
ties have taken, and are taking, their toll of estuarine areas. The
U.S. Department of the Interior (1970) reported that during 1950-1969,
640,000 acres of estuarine habitat were destroyed through dredging and
filling (Table 1). Industrial, commercial and other sources of water
pollution affect marine resources as well. In 1964, 27,000 acres of
North Carolina estuaries were closed to shellfishing. Ten years later
this loss had jumped to nearly 700,000 acres, representing a loss of
shellfishing area which approximates 30 percent of the total estuarine
water area in the State (Brown 1974).

From 1930-1960, the population in the coastal counties of the United
States grew 78 percent while the total population grew 45 percent; these
coastal counties represent only 15 percent of the land area of the
contiguous U.S. By the year 2000, it is estimated that 70 percent of
the Nation's population will reside In this coastal region. Presently,
40 percent of all industrial plants are located along the coast (Thayer
1975). As our population increases so will the demands for fish, shell-
fish, and uses of estuaries.

In summary, marshes are a valuable, integral part of the aquatic eco-
system. To permit them to be destroyed indiscriminately is an ecolog-
ical affront which ignores their productive capacity. It Is for these
reasons that we have supported the existing Section 404 permit program
and strongly opposed the Breaux amendment. It is also our conclusion
that the Wright amendment does not improve on the existing provisions of
Section 404.
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Table 1. Acres of estuarine habitat Important to fish and wildlife
. estimated as lost from dredging and filling operations,

*1950-1969. Taken from USD1 (1970).

Acres of Acres Lost
Important Through Dredging

Estuarine Habitat and Filling Percent Lost
Zone (Thousands) (Thousands) 1950-1969

North Atlantic 271.0 2.5 0.9

Middle Atlantic 2,201.8 77.0 0.4

Chesapeake 603.3 5.0 0.9

South Atlantic 823.8 42.3 5.1

Biscayne & Florida Bay 922.2 21.1 2.4

Gulf of Mexico 8,325.0 426.7 S.1

S.W. Pacific 388.0 46.2 12.0

N.W. Pacific 2,142.0j/ 21.0 1.0

Alaska 593.4 1.S 2

Great Lakes 432.0J3 2.6 0.1

Total 16,702.5 645.9 3.9

/Includes Puget Sound

Insigni ficant

-Shoal water under 6 feet In depth
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* umLcLu ats ucpartmcnt ot the Interior

1.FIS1 AND WILDLIFE SERVICE
WASHINGTON. D.C 2V1240

Mmorandum

Tot Legislative Counsel

Through. Assistant Secretary for Fish and Wildlife and Parks

Frome Director, Fish and Wildlife Service

Subjects Amendments to Section 404 of the Federal Water Pollutio.
Control Act I

As requested by your memorandum of June 9, 1976, the U.S.
Fish and Wildlife Service has reviewed the subject amendments
passed on June 3 by the House of Representatives. Our comments
follows

The Federal Water Pollution Control Act Amendments of 1972
(the Water Act) is an admirably comprehensive piece of
legislation. Embodied within the statute are numerous water
pollution control programs designed, in the aggregate, to
reach out and control all forms of water pollution at their
sources, wherever those sources might be found. The breadth of
the Act logically and necessarily follows from its stated
objective and goals, among which are the following:

to restore and maintain the chemical, physical,
. and biological integrity of the Nation's waters

(Section 101.(a))'

0 . . that wherever attainable, an interim goal of
water quality which provides for the protection and
propagation of fish, shellfish, and wildlife and
rovides for recreation in and on the water be achieved
y July 1, 1983. (Section 101.(a)(2))

Pursuant to these and other goals and objectives, the Congress
devised several permit programs to regulate discharges of
pollutants into the Nation's waters. Of these, perhaps the
best known is the National Pollutant Discharge Elimination
System (HPDES) permit program (Section 402 of the Water Act)
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which I; administered by the EPA and which regulates the dis-
charges of municipal and industrial pollutants "into the
navigable waters." A closely related program, jontly-
i& storodjb £PA and the Corps of Engineers pursuant to
Section 404 of the Act, requires permits-for the "..
discharge of dredged or fill material into the navigable
waters at specified disposal sites." Te-mphass added). The
Act, at Section 502 (7) provides a single definition of
navigable waters," namely, "The waters of the United States,
including the territorial seas." Although this definition was
not sore fully expanded and clarified within the statute, the
legislative history of the Act leaves no doubt that the intent
of Congress was to broaden the concept of "navigable waters"
prevailing prior to the Act. The Committee report states that:

One term that the committee was reluctant to define
.was the term "navigable waters." The reluctance was
based on the fear that the interpretation would be read
narrowly. However, this is not the committee's intent.
The committee fully intends that the term "navigable
waters" be given the broadest possible constitutional
interpretation unencumbered by agency determinations
which have been made or may be made for administrative
purposes.

The only previous agency determinations of "navigable waters"
were those which had been made by the U.S. Army Corps of
Engineers and the U.S. Coast Guard. It is evident, then,
that the Congress originally intended tQ prevent the Water
Act from being encumbered by these or any other interpretations
of."navigable waters" which would obstruct the goals and objectives
of the Act.

The Wright Amendment provides a definition of "navigable waters"
that is intended to be applied for purposes of administering
Section 404 (presumably the current definition of "navigable
waters," as expressed in the statute and interpreted by the
courts, will continue to apply to the remainder of the Act).
This new definition, together with other provisions of the
amendment, has the potential to radically reduce the current
geographical jurisdiction of the Section 404 program. It
doed this by excluding numerous classes of waters from the
definition proper and from the definition of "adjacent wetlands,"
and by providing that such waters or portions thereof, may be
regulated only upon formation of State-Federal agreements
revokable at any time, in whole or in part, at the discretion
of the Governor.

Among the classes of waters which are excluded from the Wright
Amendment's definitions of "navigable waters*and "adjacent
wetlands" are
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(1) %ost coastal fresh marshes and coastal open fresh
marshes. The amendment requires that all coastal *adjacent
wetlands* be ". . .normally characterized by the prevalence
of salt or brackish water vegetation. ... ." This would exclude
most of the approximately 3.8 million acres of coastal wetland
Types 12 (coastal shallow fresh marshes), 13 (coastal deep (.

fresh marshes), and 14 (coastal open fresh waters). These "
wetlands have long been defined as "coastal." but they are not
characterized u. .. by the prevalence of salt or brackish water
vegetation. .," and.thus would apparently be excluded from
the definition of "adjacent wetlands," except when lying
adjacent to navigable fresh waters, which most do not. These
categories of coastal fresh waters are highly significant in
the production of sport and commercial*fishes, including many
which are taken in ocean waters, and also provide essential 1
wintering habitat for migratory waterfowl. Together with
downstream brackish and saline wetlands, they form a complex
coastal wetlands ecosystem, the components of which are linked
together and energized by flows of water and nutrients. Degrada-
tion or destruction of the freshwater wetlands of this
system would reduce the vitality and productivity of the
saline and brackish components. If the national goal, as
expressed in Section 101.(a)(2) of the Water Act, is to be
achieved, it is essential that conservation and development
of these wetlands be accomplished through a comprehensive
and consistent regulatory scheme that includes all elements
of the coastal wetlands. The Wright Amendment provides to
the States the prerogative to exclude most coastal fresh
wetlands from the Section 404 permit program, and thus paves
the-way to uneven Jurisdiction, whereby discharges into
fresh coastal wetlands would be regulated in some States
and unregulated in others.

(2) Freshwater streams lying above the head of navigation
of "navigable waters" as defined in the Wright Amendment
(new subsection (d)). This would include mosbof the small
headwaters streams which furnish spawning habitat for anadromous
species such as salmon and steelhead trout. Some of these
streams are so shallow that at times spawning fishes are
not even completely covered by water. Such waters are clearly
incapable, in their present condition.of transporting interstate
or foreign commerce, and are so remote from existing navigable-in-
fact waters as to make it improbable that they ever would support
such converce, even "with reasonable improvement." Thus, the
commercial implications of anadromous fishery production not-
withstanding, these waters could not meet the tests of "navigable
waters" or "adjacent wetlands" in the Wright Amendment, and would
be regulated only with the approval of the Governors of the Statcs
in which they occur.
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(3) Freshwater marshes, swamps, bogs, lakes, basins, and other
Shallow vegetated fresh wetlands which escape the definitions
of *navigable waters" or "adjacent wetlands" provided in the
Wright Amendment. Large swamps, such as the okeefenokees, and
inland fresh marshes such as the Florida Everglades would
apparently be excluded, along with a host of lesser bodies.
The quality and productivity of those categories of waters
varies considerably from one locality to another. In the
aggregate, however, their contribution to the protection and
propagation of fish and wildlife is monumentally important.
Such waters frequently'provide nesting sites for waterfowl
and for aquatic wading birds such as herons and egrets habitat.
for beaver, mink, muskrat and other furbearers; and spawning
and rearing grounds for freshwater fishes and invertebrates
which furnish food for numerous other species, including man.

Other examples could be cited. However, from the foregoing, t
should be readily apparent that numerous ecologically vital
classes of waters will receive a substantially diminished
quality of protection should the Wright Amendment pass into
law.

The proposed new subsection (f) provides for joint Federal-
State agreements, at State option, to extend the Section 404
program to waters other than navigable waters or adjacent
wetlands. Central to such an agreement would be a finding,
by the Governor of a State and the Chief of Epgineers, that
discharges in such waters ". .. should be regulated because of
the ecological and environmental importance of such-waters. .... *a
Programs undertaken pursuant to such an agreement may, however,
be revoked, in whole or in part, by the Governor of a State. Thus,
waters declared to have "ecological and environmental importance"
and made subject to regulation under Section 404, could subsequently
be withdrawn from this jurisdiction, without any requirement for
either (1) a reassessment of their ecological value or (2)
implementation of an effective State program for' regulating use
of such waters. The provisions of subsection (f) could well
result, then, in fragmentary and unstable programs -- or no
programs at all -- for regulating discharges of dredged and
fill materials in ecologically important waters of many States.
It is difficult to reconcile this very real possibility with
the objective of restoring and maintaining the ". . .chemical,
physical, and biological integrity of the Nation's waters"
(Section 101.(g) of the Water Act) and with the Act's national
goal that, 0. .. wherever attainable, an interim goal of water
quality which provides for the protection and propagation of
ish, shellfish and wildlife, be achieved by July 1, 1983"
(Section 101.(a)(2)1. Many of these same waters would continue
to be rigorously protected, under Section 402 of the Act,
from pollution by discharges of industrial and municipal
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wastes. 'It seems Incongruous, therefore, that waters
protected from these kinds of discharges, at great public
expense, should remain vulnerable to wholesale pollution
by the unregulated discharge of contaminated dredged or
fill materials.

The proposed new subsection (g) provides for the issuance of
general permits for discharges which are determined by the
Secretary of the Army to be in the public interest. We
favor the general permit concept. However, we believe that
general permits should 6e issued only for those classes of
activities which, individually and cumulatively, would cause
minimal adverse environmental impact. Hundreds, and perhaps
thousands, of such activities are performed annually in the
Nation's waters, and it would be administratively cumbersome .
and unnecessarily time-consuming to process an individual
permit for each such activity. A smaller number of activities
have a high potential for degradation of water quality and
should not be regulated by any general permit, but should instead
be individually processed, with a view to the development of
appropriate project modifications or alternatives, where
necessary, to avoid the unnecessary degradation of water
quality and habitat values. The Wright Amendment, however,
in its provision for general permits, provides no distinction
between projects having insignificant impacts and those having
potentially major and destructive ecological impacts. Such
distinction presumably would be at the discretion of the
Secretary of the Army. We believe that enlightened regulation
of the use of the Nation's waters requires that major, significant
filling and disposal activities be individually scrutinized.
Accordingly, we find Subsection (g) unacceptably broad in the
latitude it grants for issuance of general permits.

The proposed subsection (h) exempts numerous types of
farming, silvicultural, ranching, water control, and trans-
portation maintenance activities from the jurisdiction of
Section 404. We concur in this approach to the'avoidance of
overregulation. In our view, overregulation is best accomplished
not by diminishing the geographical reach of the Act, but by
seeking out and exempting activities which, consistent with
the objectives of the Act, either require no regulation or
may be more logically and expediently regulated through other
provisions of the Act (e.g. Section 208).

Subsection (M) exempts from the provisions of Section 404 those
congressionally-authorized Federal or Federally assisted projects
for which the effects of dredged or fill materials discharges
have been included in an environmental impact statement or
environmental assessment prepared pursuant to the National
Environmental Policy Act and submitted to the Congress in
connection with the authorization or funding of such a project.
We point out that many projects are funded or authorized

76-161 0- T6 - is
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in the Congress prior to the exact specification of disposal
sites for discharges of dredged or fill material. The probable
impact of subsection (i) would be to encourage construction
agencies to specify such sites in order to obtain specific
congressional authorization for the discharge activity, and
thus avoid the requirement for a Section 404 permit. This
procedure would impair the opportunity for flexibility in the
refining of project design features, since the involved aqcnc,'
would evidently be requiccd to seek the consent of the Congress
for any substantive change in the disposal site. The Congress
has traditionally delegated to the Executive Branch the
responsibility for developing those specific features of
project design necessary to achieve a balance in the development
and preservation of the Nation's water -esources. We believe
that this approach, which requires compliance with numerous
Acts of Congress (e.g. the Endangered Species Act of 1973,
Department of Transportation Act, the National Environmental
Policy Act of 1969) provides the most practicable vehicle for
refining individual developmental features of Federal projects.

Subsection (J) provides for delegation to a State, upon its
request, of any or all functions related to regulation of
discharge activities in "adjacent wetlands* of the State.
Such delegation could be made upon determination by the
Secretary of the Army (a) that such State has the authority,
responsibility, and capability to carry out such functions
an Lb )Ithat such delaqaticn is in the public interest. It
is not inconceivable that delegated prcgrant of such nature

agency regulati¢a. A. %his time, how-.'er, it is unlikely
that many States possess the human and fis:ai resources
necessary to the ca r'in9 oit of effectivez cleated progr a,.For this reason, we believe it is highly probable that
States will seek to obtaili Federal fun.-inc to assist in th:

The provisions for deleuation of pro:r" ,. ta tne States arc
broad anj -ieneral, at ; ;¢ 1 urndojbt%..'. D-'.--th : v l ::

of detailed quidelines, by tia Deaartiment of tho Aimy. for
detern-.ininq whetiher a rate iAAs t*,- auth¢ t?, -.: "- bi t
and capability raqiisite :o the conduct of svch a an.;
for evaluating tie janeral public interest implicatLons of an"
such delegation. We note that several proponents of the %ri-i:n
Amendment, during the floor debate, expressed the viewpoint
that administration of the current Section 404 permit is encumberc
with excessive and complicated rulemaking by the Executive
Branch, i.e., the Corps of Engineers. Ie point out that, in
the absence of a detailed delegation mechanism (such as that
provided in Section 402), it will once more become necessary
for the Corps to promulgate detailed guidelines. (The same
observation is applicable to the proposed subsections (f) and
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(g), governing, respectively, discharges into waters other than
navigable waters or adjacent wetlands and general permits). If
there is, ultimately, to be a delegated program, as contemplated
in subsection (j) we believe it would be preferable for the
delegation mechanism to be described in detail within the
statute, in a manner similar to that provided in Section
402.

In conclusion, the Fish and Wildlife Service recommends that
the Wright Amendment, as proposed, not be adopted. With
refinements described above, we would not object to amendments
which provide specific statutory authorization for general
permits. We concur in the design of the proposed Subsection (h),
which exempts from regulation certain activities which either
require no regulation, consistent with the objectives of the
Act, or which may be more effectively regulated by other
provisions of the Act. With regard to the remainder of the
Amendments, we recommend that further legislative action be
deferred, at least until the existing program has been further
tested and evaluated on the basis of operational experience.
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League of V~kxnen Volefs of 01 1 Unrle~d Stles [JL7>6z~ m S x ~hgy 2X3I(0J261

26 July 1976

Senator Jennings Randolph. Chairman
Senate Public Works Comimttee
United States Senate
Washington. D.C. 20510

Dear Kr. Chairman:

The League of Women Voters of the United States urges you to reject amendments
to Section 404 of the 1972 Water Pollution Control Act that would eliminate
protection of our nation's wetlands.

With over half of our nation's wetlands already destroyed by dumping of dredg-
ing materials and filling for development, we cannot afford to lose the remain-
der. With only minimal legislative changes, the permit program already developed
by the Corps of Engineers in its July 197S regulations can give these vital
resources the protection they deserve ard need.

Any amendment that limits a dredge and fill permit program to waters used for
interstate commerce will eliminate protection for 80 percent of our inland and
coastal wetlands. Similarly, exempting federal activities from Section 404's
protection creates the potential for many of the largest dredge and fill pro-
grams to proceed without adequate environmental safeguards.

The regulations developed by the Corps in July 197S have already addressed
many of the concerns about excessive f(Aderal regulation. If Section 404 is
to be amended, the League urges you to incorporate those regulatory provis-
ions into law.

Proposed changes in law should include authority for a ger cral permit to be
used for minimal or environmentally insignificant discharges of dredge or fill
material; the exemption of normal farming, ranchin, and forestry activities
from permit requirements, and the retention of federal authority over the
activities that would most significantly affect the nation's water resources.

The existing Corps' regulations give the states a significant role in deter-
mining whether a permit for proposed dredge or fill discharges should be granted.
Any major changes in this federal-state relationship will only introduce new
bureaucratic and judicial delays in the program and create inconsistencies
within the Water Pollution Control Act.

~~...,-~~~ A.'-rM *4% .,u CNAMK'c
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Our nation's ecologically and economically vital wetlands cannot afford further
assaults. The League therefore strongly urges you to reject crippling amend-
ments to Section 404.

Sincerely,

Ruth C. Clusen
President

Jean Anderson,
Environmental Quality Chairman
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Senator RANDOLPH. Gentlemen, we will go from the problems of
farming and agriculture and associated activities and come over to
the problems of mining.

Mr. G. L. Barthauer, of the American Mining Congress, we will
ask you to testify.

STATEMENT OF G. L. BARTHAUER, VICE PRESIDENT, ENVIRON-
MENTAL AFFAIRS, CONSOLIDATION COAL CO.

Mr. BARTHAUER. Thank you, Mr. Chairman.
My name is Gerald L. Barthauer and I am vice president, environ-

mental affairs, for Consolidation Coal Co. My business address is 924
North Washington Road, McMurray, Pa. 15317.

I am appearing today as a witness on behalf of the American Mining
Congress. The American Mining Congress is a trade association whose
membership includes companies that produce most of the Nation's
metal, coal, and industrial and agricultural minerals.

Membership also includes over 200 companies that manufacture
mining and mineral processing equipment, as well as engineering and
contracting companies and financial institutions that serve the min-in idustry.

nVe do have a statement to submit for the record, but I would like

to brief that statement in a few comments.
My own company, Consolidation Coal Co., is a major coal producer

employing over 20,000 persons. In my testimony, I will refer chiefly
to problems encountered or anticipated by the coal industry. However,
I wish to emphasize that the impact of the 404 regulations of the
Federal Water Pollution Control Act are not limited simply to coal
mining, but also have impact on all types of surface mining including
ravel pits, rock quarries, and so forth. Indeed, many of these prob-

res will affect surface operations associated with underground mines.
The American Mining Congress was invited to appear today to

discuss the statutory basis for and the implication of the Corps of
Engineers regulations implementing section 404. Two sets of regula-
tions are involved, the guidelines of the Environmental Protection
Agency and the permit regulations promulgated by the Corps of
-Engineers.The-American Mining Congress supports the authority of the corps

over the disposal of dredge and fill material in truly navigable waters.
Section 404 of the act was initially interpreted by the Corps of Engi-
neers as doing just that. But, as you are aware, a U.S. district court
ordered the promulgation of regulations extending the corps' regula-
tory authority over all of the Nation's waters to the maximum extent
possible under the commerce clause of the Constitution.

The corps has even gone beyond that directive and has actually
included land areas as "navigable waters" by the use of the term
"wetlands." Wetlands are defined as areas that are periodically in-
undated. In addition, the navigable waters have now been defined
to include all streams where the flow is greater than 5 cubic feet per
second.

The members of this committee and the Senate will be the final
judges as to whether the corps' jurisdiction and permit authority
should be so extensive. The House, in passing H. R. 9560, has clearly
expressed its intent that the term "navigable waters" should not be
so all-inclusive.



IMPACT ON MINING INDUSTRY

The regulations promulgated under section 404 will have a sig-
nificant impact on the mining industry. This, in turn, will impact on
the Nation s drive to increase coal production in an effort to decrease
dependence on foreign oil.

A large proportion of the needed increase in coal production will
come from surface mining, and under these regulations, dredge and
fill permits will be required even where the impact on the environ-
ment is minimal. Let me briefly discuss several typical activities as-
sociated with surface mining which, under the present regulations,
will require dredge and fill permits.

In the course of surface mining, it is frequently necessary to divert
a small stream around a proposed mining operation. This becomes
necessary since it is virtually impossible to surface mine in a logical
sequence along the banks of a meandering stream. Up to 500 feet of
surface area on either side of the stream must be bypassed in order to
prevent possible encroachment on the stream itself, thereby negating
the recovery of valuable coal reserves.

This could well make the entire project uneconomical since it might
not be profitable to mine that area without recovery of this coal.
Stream diversion around the property is frequently practiced and, in
normal practice, permits for such diversion are obtained from State
agencies.

Movement of large-scale equipment frequently involves construct-
ing bridges or culverts to cross small streams. Either activity would
require a corps permit, even though the impact on the stream would
be temporary and minimal. This problem is particularly acute in
moving a large stripping shovel or dragline across a stream to reach
a new mining area. It is normal practice to use the dragline to build a
temporary causeway over which the equipment travels.

Upon reaching the other side, the same equipment removes the
causeway and any affected areas are immediately replanted. This
whole operation may take only 24 to 48 hours and is usually carried
out in dry weather. If a delay is encountered in obtaining a permit, a
$10 million piece of equipment would become idle during the delay.
I might point out that such equipment makes possible the extraction
of roughly 15,000 tons of coal a (lay, equivalent in heating value to
roughly 50,000 barrels of oil a day.

The activities such as I have described are only several examples of
common practices associated with surface mining. The impact on
streams in virtually all cases is minimal and temporary. We see little or
no justification for the involved administrative procedures and permit
requirements promulgated under phase II and phase III of the corps
regulations.

NEED FOR ASSURANCE THAT PERMITS WILL BE OBTAINED

As this committee knows, the Federal Water Pollution Control
Act requires specific standards of performance for the mining industry
with respect to water pollution control. These requirements are
clearly spelled out in regulations promulgated under other sections
of the Federal Water Pollution control Act. We expect to meet
these requirements and can plan accordingly.



380

However, the regulations set forth under 404 for issuing permits are
subjective in nature and cannot be examined from an objective
point of view to determine whether or not a permit will ever be issued.
The definitions even leave open the question of the exact waters and
land areas which fall within the scope of the regulations. I think we
have seen some examples of that in the discussion a few minutes ago.

This factor is highlighted in the discussion accompanying the corps
regulations [40 F.R. 31320-21]. It is stated:

We realize that some ecologically valuable water bodies or environmentally
damaging practices may have been omitted. To insure that these waters are also
protected, we have given the District Engineer discretionary authority to also
regulate them on a case by case basis.

In many cases, a coal company will be unable to determine whether
or not it will need a dredge or fill permit for a particular activity.
This problem is made even more serious by the provision which
requires the district engineer to issue a cease-and-desist order if he
believes that an ongoing activity falls within the dredge and fill
permit program. Under these circumstances, the district engineer
cannot accept for processing any permit application on this activity
while any civil or criminal proceedings are pending. A company must
use an extremely conservative approach, thereby placing an additional
burden on the Corps of Engineers when it is doubtful that the corps
will be able to expeditiously process the anticipated workload.

House Report No. 74-1107 which accompanied H .R.-9560 pointed
out that the Corps of Engineers would probably require an increase
in personnel of approximately 600 simply to administer the anticipated
workload. The report noted that it was doubtful that either Congress
or the administration would approve such an increase. It appears
clear to us that the mining industry will be unable to receive timely
approval for all of the permits required under the Corps of Engineers
regulations.

It is also not clear to us whether or not the estimated personnel
increase of 600 includes sufficient trained people to prepare any
necessary environmental impact statements. As you know, the
issuance of a corps permit is a Federal action and falls within the
purview of the National Environmental Policy Act of 1969.

We foresee, as a result of past experiences, numerous objections to
proposed activities, even where those activities will have little impact
upon the environment. Under these circumstances, the corps will
frequently be forced into preparin environmental impact statements
prior to issuance of the permits. 'I herefore, the estimate of 600 addi-
tional persons may be vastly understated.

The industry's problems with the corps regulations are both short
and long term. Fromi a short-term standpoint, implementation of
phase II and phase III portions of the program can impose substantial
delays on current mining operations. Te corps simply is not equipped
at the present time to process in a timely manner all of the permit
applications which will be generated.

Many stream crossings and planned activities are imminent and
operations cannot be shut down to wait for permits. This could result
in a number of undesirable effects such as the layoff of employees and
the inability to fulfill commitments to supply coal necessary for
electric power generation.
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The problems are also-long term. In order to obtain financing and
make the necessary contractual commitments with proposed new
coal-fired electric generating plants, there must be a high degree of
certainty that permits will be issued so that the mine can become
operative. The long leadtime for ordering new mining equipment
requires that we place these orders at the earliest possible moment.

For example, a dragline large enough to be used as a primary
stripping tool must be ordered 4 to 5 years in advance of starting
operations. Substantial penalties are involved in canceling such orders.
Also, the potential customer must be assured of a particular reserve
of coal so that the generating plant can be designed and constructed
to use this specific fuel.

PROTECTION OF WETLANDS

The issue of protecting the wetlands has become one of the chief
issues with respect to section 404. The Environmental Protection
Agency in its guidelines has stated:

From a national perspective, the degradation or destruction of aquatic resources
by filling operations in wetlands is considered the most severe impact covered by
these guidelines * * *. The guiding principle should be that the destruction of
highly productive wetlands may represent an irretrievable loss of a valuable
aquatic resource. (40 CFR 240.4-1(a)(1)).

The Federal Water Pollution Control Act has thus been converted
into a mechanism for protecting the wetlands. The mining industry
recognizes the ecological importance of certain wetlands but questions
whether the Corps of Engineers and the Environmental Protection
Agency are the appropriate authorities to oversee their protection
and whether a single section of the Federal Water Pollution Control
Act which does not even mention the term "wetland" is the appropriate
method of dealing with the issue.

Mining deposits are unique in that they must be extracted where
they are found by a method dictated by geologic, environmental and
economic factors. The regulations fail to recognize this uniqueness
and could prevent the extraction of minerals based solely on aquatic
consideration. The American Mining Congress suggests that the
proper approach to the protection of the wetlands would involve
completion of a survey to identify the critical wetlands with an analysis
of the potential uses of the area including mineral development.

CONCLUSION

Under section 404, a program has been developed which is im-
practical, virtually impossible to administer, and will result in un-
warranted delays in producing the minerals which this Natioi so
badly needs to maintain a viable economy and provide a greater
degree of national security. The American Mining Congress urges
that the regulatory authority over the discharge of dredge or fill
material into navigable waters be restricted to discharges into truly
navigable waters.

Thank you.
Senator RANDOLPH. Thank you, very much, Mr. Barthauer.
Many of us in the Senate and the House come from States that are

substantial coal producers, both deep and surface mining. I am in-
terested in an aspect that I wish you would address.
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In what stage of the advancement of a new mine would submission of
a permit application be made? When is it done? When do you proceed
with the applicatioii?

Mr. BARTHAUER. Just as soon as you have developed the concept of
a probable operation, where you have potential customers and you
have completed your analysis, and you know you have a large enough
field with sufficiently high quality coal or ore to be able to exploit
it profitably. After this, you normally would apply for your permit.

Senator RANDOLPH. You mean after the mine has been opened and
is in production, is that what you are saying?

Mr. BARTHAUER. No, no, quite to the contrary. Only after you-
after drilling and exploration-have determined what the deposit is;
that you do have sufficient coal there for a profitable operation. Of
course, you must have your permits before you can open that mine.
In fact, you must have your permits before, most importantly, you
can commit capital for opening that mine.

Senator RANDOLPH. Then you are saying it is in the early stages of
the development of the mine?

Mr. BARTHAUER. Right.
Senator RANDOLPH. Is there any delay in the opening of a mine

that could or does result from the requirement of the issuance of
a permit?

Mr. BARTHAUER. Oh, yes.
Senator RANDOLPH. Tell us about that, sir.
Mr. BARTHAUER. I think all you have to do, Senator Randolph, is

to look at the northern Great Plains program and the difficulty which
Interior has had in being able to issue leases and approve new mining
applications in that area until the environmental impact statement
has been prepared for the entire northern Great Plains area. I believe
the leasing moratorium started in about 1971.

Senator RANDOLPH. Do you have an estimate of thenumber of
permits that are issued under the current section 404 regulations that
would be required in a coal mining activity or activities?

Mr. BARTHAUER. Of course, it would depend on where that ac-
tivity is located. I might take a particular coal mine in the State of
Illinois and from comparing what I know of the hydrology of that
area, the number of permits that we perhaps would require, assuming
that we didn't have general permits-and I think this is a faint hope
there could be perhaps as many as 8 or 10 during the life of that mine-
we would need permits for stream crossings of various types.

We would need permits for culverts to protect the stream for the
preparation plant. We would need permits for any activity. If we had
to do any rerouting of a stream, we would need a permit for that.

Senator RANDOLPH. Has the Corps suggested a section 404 permit
with reference to the items you are suggesting?

Mr. BARTHAUER. Yes; we have talked with the St. Louis district.
Senator RANDOLPH. Pardon?
Mr. BARTHAUER. We have talked with the St. Louis district Corps

and section 404 seems to be the type of permit that they believe is
necessary for the type of operation" that I just described.

Senator RANDOLPH. That is surface mining?
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Mr. BARTHAUER. Right.
Senator RANDOLPH. Does the permit contain a regulatory feature

that applies to land reclamation?
Mr. BARTHAVER. Does the requirement for reclamation involve the

application? Is that your question?
Senator RANDOLPH. Yes; I am interested in the reclamation feature

because certainly that i§ a part of the surface mining program, is it
not?

Mr. BARTHAUER. Right.
Senator RANDOLPH.H ow does the permit situation work? Does the

Corps monitor the permit?
Mr. BARTHAUER. In the particular case of reclamation, you submit

your mining and reclamation plans to the proper regulatory group at
the State level. Then, of course, you are committed to that reclamation
plan. That is entirely separate from the section 404 procedures.

Senator RANDOLPH. That is all I wanted to clarify. They haven't
suggested they have any regulatory power, is that correct?

Mr. BARTHAUER. The Corps has no regulatory power over the
reclamation.

Senator BURDICK. I have one question. I was listening carefully to
what you said about moving your equipment. When you move across
a mountain stream or something, you might find it necessary to go to
a causeway and then remove it afterwards?

Mr. BARTHAUER. Right.
Senator BURDICK. And you would have to get a permit under

section 404 to do that?
Mr. BARTHAUER. That is right.
Senator BURDICK. You were concerned about the time factor.
Mr. BARTHAUER. About the administrative delays in processing

that permit and all of the obstacles we might have in trying to get a
permit in hand to do that, right.

Senator BURDICK. Since this involves fill, then this might trigger
section 404 also?

Mr. BARTHAUER. This would trigger section 404. We would have
to have a permit.

Senator BURDICK. Then you have to have NEPA clearance, too.
Mr. BARTHAUER. That is a potential, of course, for NEPA clearance.
Senator BURDIcK. As I see the act here, there is an exception for

section 402, but not exception for section 404.
Mr. BARTHAUER. Section 404, it is my understanding, and you may

correct me on this, states that the Corps has the authority to delcare
this as an act which is not of sufficient significance to require the
preparation of an environmental assessment or an environmental
impact statement. The Corps has the authority to do that, but
whether or not that declaration would stand up if someone wanted
to challenge it, is another question.

Senator BURDICK. But it could require an impact statement for this
causeway?

Mr. BARTHAUER. Very much so, which, as you know, would take
up to 2 years.

Senator RANDOLPH. Thank you, very much, Mr. Barthauer.
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STATEMENT OF LOUIS CLAPPER, NATIONAL WILDLIFE
FEDERATION

Mr. CLAPPER. Senator, I am Louis Clapper, conservation director
for the National Wildlife Federation. With me is Kenneth S. Kamlet,
the federation counsel, who assisted in the preparation of this state-
ment and he also will be available to answer questions' We welcome
the invitation to appear here tonight. I was present last night and
also enjoyed the colloquy there. We provided the committee staff with
a detailed statement. I would like to point out that in your folder is
a list of 21 organizations and 13 afiates of the National Wildlife
Federation which endorsed or asked to be associated with the prin-
ciples of the detailed statement. Collectively, these groups represent
millions of Americans.

Also on hand to help answer questions are two distinguished
ecologists: Dr. Laurence Jahn, of the Wildlife Management Institute,
and John Clark, of the Conservation Foundation.

Water pollution control has been a major objective of the National
Wildlife Federation since its organization in 1936. Our concerns have
related to the values of clean water for public health, agricultural, and
industrial purposes as well as for fish and wildlife and outdoor
recreation.

Overall, we have been disappointed with the rate of progress
toward achieving by 1985 the national goal of eliminating discharges
of pollutants into navigable waters. And, we view H.R. 9560, as
passed by the House, as a giant step backward.

As Senator Muskie pointed out last night and tonight, it is probable
that none of us would be here tonight were it not for a deceptive press
release issued by the Office of the Chief of Engineers on May 6,.1975.
Widely disseminated, this release threatened farmers who plowed their
fields and ranchers who enlarged their stock ponds with a $25,000 fine
and jail term if they failed to obtain a permit under regulations being
proposed by the Corps of Engineers. A deluge of protests from right-
fully-angry citizens flooded corps' offices as well as Capitol Hill.

The inflammatory release was a final effort of the corps to avoid
expanding its jurisdiction. Decisions by the courts had confirmed
contentions that the corps was improperly and illegally limiting itself
in regulating dredged and fill waterways. In desperation, the corps
took its case to the press and the effort backfired. The May release
was roundly criticized by Members of the Congress, administration
officials, and conservationists as being both inflammatory and dis-
torted. Editorial writers condemned the scare campaign.

The corps saw the light. Not only was the release retracted but, on
July 25, the corps issued interim final regulations under section 404
which made it quite clear that farmers, foresters, and ranchers would
not require permits from the Army to engage in their normal activities.
Moreover, the corps and the Department of the Army have shown over
the last year reasonableness and moderation in administering the 404
program, relying heavily on the use of blanket general permits to
ease the task.

That these efforts have succeeded in resolving the concerns of most
Americans is indicated by the large numbers of citizens who have
indicated their support for section 404 protection of all waters of the
United States. For example, of the 2,084 public comments received on
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the July 25 interim final 404 regulations, more than 53 percent-or
1,040-of those expressing a clear opinion, favored an expanded
program-893 opposed program expansion.

We believe that the Corps of Engineers has demonstrated that it
will not abuse its authority. The American people have demonstrated
their support for a 404 program which protects all waters--and not
simply classically navigable waters--of the United States. We believe
the Corps' present regulations are sound and workable. The Corps
should be given a chance to carry on.

I would like to take the balance of our time to explain what interests
are at stake in this section 404 program. We feel that every living
American and their children and grandchildren, every one of our
interests are in pure water, abundant fish and wildlife, and a healthy
environment. At the heart of their concern and ours are the effects that
changes in section 404 will have on the protection of important inland
and coastal wetlands.

Put in economic terms, a single acre of coastal wetland has a value
to society ranging from $50,000 to $80,000, with fresh water wetlands
being valued at up to $50,000 an acre.

Wetlands offer all of the following benefits without cost and without
depleting our energy resources:

One: They provide spawning and nursery areas for commercial and
sport fish and shellfish.

Two: They provide natural treatment of waterborne and airborne
pollutants.

Three: They recharge the groundwater for public water supply.
Four: They provide natural protection from floods and storms.
Five: They provide -essential nesting and wintering areas for

waterfowl.
Six: They are a high-yield food source for aquatic animals and

waterfowl.
Seven: They constitute an important filtration system for lakes and

streams.
At least two-thirds of the cash value of fish and shellfish species

harvested on the Atlantic and Gulf coasts depend on coastal wetlands
and estuaries. The landed value of shrimp alone exceeded one-quarter
of a billion dollars in 1975. This figure does not include the additional
profits and jobs associated with handling, transporting, processing and
marketing this seafood.

Ninety-eight and a half percent of the commercial seafood harvest in
Maine in 1975 consisted of species dependent on estuaries for at
least part of their life cycles.

In Louisiana, fishermen spend an estimated $160 million a year just
on sport fishing.

Inland, freshwater wetlands offer vital breeding, feeding, resting,
molting, and wintering grounds for all migratory waterfowl. They are
also essential to at least 19 species of small game, 7 species of big
game, and 11 species of fur-bearing animals. Without them, the 27
million fishermen and 16 million hunters who held licenses in 1974
might just as well turn in their rods and guns.

At least 60 Massachusetts cities and towns have water supplies
dependent upon wetlands. A study by two agricultural economists
concluded that wetlands with a high potential for municipal water
supply are worth $60,000 or more per acre for that purpose alone.
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Without wetlands, the current $4 billion a year cost of flood damage
to the U.S. taxpayer would probably rise sharply.

Wetlands a few hundred acres in size purify the water and air of
tons of pollution a day, and help replenish the atmosphere's oxygen
supply besides. One study found that a 1,000-acre marsh could purify
the nitrogenous wastes of 20,000 people.

Wetlands retain silt and sediment carried by floodwaters which
otherwise would deposit them in navigation channels and shellfish
beds.

We discuss these and other wetland functions in greater detail on
pages 22 through 30 of our prepared statement, which I hope has been
filed with your staff.

A professor of forest and wildlife management at the University of
Rhode Island sums things up nicely. He said:

It is high time that the Federal Government took strong leadership in the area
of wetland protection. Waterfowl and marsh bird populations have suffered
enough habitat destruction; enough homes have been washed from stream flood-
plains; enough groundwater supplies have been irreparably polluted from garbage
dumps and road salts. To strip the Army Corps of Engineers of their recently
granted jurisdiction over all wetlands of the United States would suggest that my
work, and the work of the people like myself is all for naught.

To cut back on the section 404 program also would suggest that the
work of the Congress in passing a strong water pollution law had been
largely for naught at least in part.

Wetland losses in this country have been alarming. Of the 127
million acres of wetlands during colonial days in what are now the
lower 48 States, more than half, have been destroyed.

Higl rates of loss have been experienced within the past two
decades in Minnesota, the Dakotas, California, Mississippi, Wiscon-
sin, Connecticut, and many other parts of the country. In the South-
eastern United States, 3 to 4 million acres of bottomland forest
floodplains have been destroyed since 1950 by Federal projects
alone.

The statistics paint a truly bleak picture. The Nation's wetlands
are in trouble.

These wetlands, that are so valuable to society, unfortunately are
valued by the marketplace only when they are drained or developed.
Only the Congress can insure that they are protected for the benefit
of this and future generations.

The last thing we need is to further relax what. controls now exist
to protect the vital national treasures which are our wetlands.

To conclude, Mr. Chairman, we are providing the committee with
a number of documents and references which relate to the value of
wetlands. These are:

First: A list of other organizations endorsing our testimony.
Second: Comments submitted by other organizations and individ-

uals on section 404 and the action taken by the House, including
a letter from the chairman of the Department of Marine Sciences of
Louisiana State University.

Third: Research reports on the economic value of wetlands from
scientists at the University of Georgia, Rutgers University, and the
University of Massachusetts.

Fourth: Research reports on the public service value of wetlands
from scientists at the Georgia State University, New Mexico State
University, and Connecticut. College.
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Fifth: A copy of the NRDC versus Callaway court decision and
excerpts from seven of the several other court decisions which have
interpreted jurisdiction under the Water Act in the same way.

Sixth: Copies of the infamous May 6 Corps press release of last
year and of some of the correspondence and media reaction generated
as a result of it.

Seventh: A tabulation of comments received by the Corps of
Engineers indicating widespread public support for the Corps'
present regulatory program.

Eighth: Examples of Corps efforts to proceed in a reasonable way
to carry out the 404 program.

Copies of the first two of these items-the list of endorsements
and some of the comments received from other organizations and
individuals-have been made available to each member of the
committee.

We ask that the full set of these materials be incorporated into the
hearing record.

Senator RANDOLPH. We will have all of the material as a part of
the record.

Mr. CLAPPER. Thank you.
Senator RANDOLPH. One question only. I understand that in the

State of Alabama there are scores of ponds that have been created
for the specific purpose of fish production, notably catfish. A new
industry has come into being. Is this true?

Mr. CLAPPER. This is very true through many parts of the South.
Arkansas has a commercial catfish production program. Many States
throughout the South where you have a long growing period for fish
is a very popular and a profitable operation.

Senator RANDOLPH. The reason I bring this up is that those ponds
were not originally there, but have been created for the purpose of
propagation of fish.

Mr. CLAPPER. That is correct.
Senator RANDOLPH. How were those ponds brought into being?
Mr. CLAPPER. They were created either on small streams or from

water catchment basins of some sort or another.
'Senator RANDOLPH. Sometimes governmental, sometimes private,

is that correct?
Mr. CLAPPER. That is correct.
Senator RANDOLPH. Then it is an entirely new industry?
Mr. CLAPPER. Cost sharing is quite prevalent.
Senator RANDOLPH. Cost sharing?
Mr. CLAPPER. Yes; I mean the Federal Government is not in this

picture. It is largely in the State and the other groups that cooperate
with the establishment of, in some cases, the farm ond programs.
The Soil Conservation Service cost share them as well. But they are
very prevalent and very popular and very fine, we think.

Senator CLAPPER. Thank you, Mr. Clapper.
Mr. CLAPPER. Thank you.
[Mr. Clapper's statement and exhibits follow:]
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TESTIMONY OF LOUIS S. CLAPPER AND
KENNETH S. KAMLET ON BEHALF OF THE
NATIONAL WILDLIFE FEDERATION BE-
FORE THE SENATE COMMITTEE ON PUBLIC
WORKS, OVERSIGHT HEARINGS ON
SECTION 404 OF P.L. 92-500, JULY
28. 1976

Hr. Chairman, Members of the Committee, I am Louis S. Clapper, Director of

Conservation for the National Wildlife Federation, which has Its headquarters

at 1412 Sixteenth Street, N.W., here in Washington, D.C. Kenneth S. Kalet,

who assisted in the preparation of this testimony, is counsel to the Federation.

He will be available to answer questions from the Committee. The Federation

is a private, non-profit organization which seeks to attain sound conservation

goals through educational means. Affiliates of the National Wildlife Feder-

ation are found in al 50 states, Guam, Puerto Rico and the Virgin Islands.

Affiliate members, Associate members, and supporters together number approx-

imately 3 1/2 million individuals, making the Federation by far the largest

private conservation organization in the United States.

The issue before this Committee has nothing whatever to do with the interests

of a few Washington-based environmental groups versus the interests of many

farmers, timbermen, road-builders, miners, and developers. The interests

at stake are those of every living American and of their children and grand-

children in pure water, abundant fish and wildlife, and a healthy environment.
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These interests are not inconsistent with the production of food and fiber

and continued economic growth. Mhat is needed--and what-was provided for in

P.L. 92-500--is blanaced growth which respects environmental values.

The Federal Later Pollution Control Act Amendments of 1972 ("FWPCA")--Public

Law 92-500--established a comprehensive program for preserving and enhancing the

"chemical, physical, and biological integrity of the Nation's waters" (Section

101(a)). Whereas in the past, federal protection had been accorded only to

"interstate" bodies of water, or to waters which were commercially "navigable,"

the FWPCA recognized the ecological inter-relationship and inter-dependence

between interstate and intrastate waters, between navigable waterways and

their non-navigable tributaries, and between each of these and associated wet-

lands areas. Interstate and navigable waterways could not be kept free of pol-

lution, if the tributaries and wetlands which nourish them were left unpro-

tected and allowed to deteriorate. In the words of the Senate Report:

"Water moves in hydrologic cycles. ..and therefore, reference to the

control requirements must be made to the navigable waters, portions

thereof, and their tributaries." S. Rept. No. 414, 92d Cong., 1st Sees.

77 (1971).

The absence of a more explicit definition of "navigable waters" in Section

502(7) than "all waters of the United States," was explained as follows by

the House Report (No. 911, 92d Cong., 2a Sess. 1M (1972)):

One term the Committee was reluctant to
define was the term "navigable waters."
the reluctance was based on the fear
that any interpretation would be read

76-161 0 - 76 . 26
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narrowly. However, this is not the
Committee's intent. The Committee
fully intends that the term "naviRable
waters" be given the broadest possible
constitutional interpretation unencumbered
by agency determinations which have been
made or my be made for administrative
purposes. (Emphasis added).

No atter how nften the opponents of pollution control say that Judge Robinson

misconstrued the intent of Congress in holding, in NRDC and NWF v. Callaway,

that Section 404 covers discharges into "all waters of the United States,"

the fact remains that the Judge was simply and accurately interpreting the

plain language (see Section 502(7)) and equally plain legislative history

of P.L. 92-500. And no matter how many Members of Congress, who might

like to see Section 404 changed, say that the Court went beyond what they

intended, the fact remains that Section 404 (covering disposal of dredged

material) and Section 402 (covering disposal of everything else) have

exactly the same scope, yet none of these Members have been heard to complain

that Section 4G2 goes further than they intended.

Statements by Senator Muskie of this Committee, who more than any other

Member of Congress deserves credit for the Water Act and what it says,

strongly refute those who contend that Congress never meant for Section

404 to have any greater scope than Sections 10 and 13 of the Rivers and

Harbors Act'of 1899:

Prior to the enactment of the 1972 amendments,
Federal responsibility for water pollution con-
trol was limited to approval of State water quality
standards and associated implementation plans for
interstate streams. Interstate stream were
defined administratively to include only a
small portion of the Nation's surface waters.
Few sources of pollution were actually subject to
Federal abatement action. The result was an mnade-
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quate unsystematic water pollution program which
was in no way responsive to the Nation's demand
for clean water.

The only significant enforcement tool available to
the Environmental Protection Agency was the little-
known 1899 Refuse Act which barred the discharge
of material into the Nation's navigable streams
without a permit. The decision to use that
statute,, combined with the recognition of the
inadequacy of the water quality standards approach
to pollution control led the Congress to revise
the basic national water pollution law.

Also, in 1972, the Congress broadened the
traditional definition of navigable waters in
recognition of the fact that pollutants migrated
into the Nation's waters through water courses,
swamps, creeks, and underground sources, many of
which were simply not "navigable" in the tradi-
tional sense but the pollution impact was suf-
ficient to-merit regulation.

Cong.Rec. S 9760-62 (June 5, 1975).

Public Law 92-500 is and was intended to be a water pollution control law--

not a navigation law. If Congress had wished to stick with the 1899 defin-

ition of navigable waters, there would have been no need whatever to

include the discharge of dredged and fill material among the matters given

specific attention in the Water Act Amendments of 1972. The fact is,

and this is reflected by the Act's definition of the term "pollutants"

to include "dredge spoil," that dredged material can be every bit as

damaging to the water quality, to the survival of fish and wildlife, and

to human health and welfare, "a any other pollutant.

Indeed, dredged aterial--sediment dredged up from the bottom of rivers and

harbors-if it comes from a location that is polluted with sewage or

industrial chemicals, will itself be polluted with these very same constituents.
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Dredged material from the Hudson River can be and probably is polluted with

PCBs. Dredged material from the James River can be and probably is polluted

with kepone. Dredged material from Antietam Creek-a tributary of the

Potomac--can be and probably is contaminated with DDT and PCBs. Dredged

material from the waterfront near the Bogle Chemical Company in Alexandria

can be and probably is polluted with arsenic, mercury, pesticides, herbicides,

and PCBs.

Do the members of this Committee wish to tell the American people that they

-dant-care if PCBs, DDT, kepone, mercury and arsenic get heaped into their

lakes, rivers, and wetlands--as long as these waters are not "navigable"? Do the

members of this Committee wish to tell the American people that the

Shenandoah River, the Okeefenokee Swamp, and the Florida Everglades, are not

the concern of the Federal Water Pollution Control Act or of this

Congress? Do the members of this Committee wish to tell the American people

that farmers, foresters, road builders, and developers-as important as their

contributions are to the American economy and to American life--do not have

the same responsibility as everyone else to preserve the environment against

needless degradation? Do the members of this Committee and this Congress

want to tell the American people that they don't care whether or not our

children and grandchildren have the benefits of wetlands and clean lakes

and rivers and the fish and wildlife which depend upon them?

Is this the present which this Committee and this Congress wish to give

to the Nation on its two-hundredth birthday?

For al our sakes, we hope not.
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The Members of this distinguished Committee have before them a number

of bills seeking to amend P.L. 92-500, by reducing or modifying the

coverage of Section 404. Most of these, including the Wright-Breaux amend-

ment which passed the House, were ill-conceived, not necessary even to

serve the purpose for which they were ostensibly intended, and extremely

damaging in their potential impacts on this Nation's ability to safe-

guard its aquatic resources for future generations.

Only one bill which we have seen, the Hart-Cleveland bill, addresses

responsible concerns about Section 404 in a measured, moderate, and

carefully considered way. This bill, which was co-sponsored in the

House by Representatives James C. Cleveland and William H. Harsh

(and which was reintroduced in the Senate as S. 3663), earned the support

not only of most environmentalists, but of most of the Executive Branch--

including the President, and even of one of the country's largest farming

organizations, the National Farmers Union. We are persuaded that this

bill was not adopted by the ouse only because of the skillful efforts

of Congressman Jim Wright who was able to persuade a majority of the

Members that his own bill--introduced on the morning of the vote, without

hearings, and without any opportunity by the Members to evaluate it--as

a compromise acceptable to everyone. In fact, as we shall demonstrate,

nothing could be further from the truth.

Congressman Wright could not be more wrong.

The Wright bill was a direct outgrowth of an amendment offered by Representative

John Breaux at a House Public Works Committee markup session. The Comittee
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adopted the Breaux amendment, not only without prior hearings, but without

even prior Subcomittee review. The Breaux amendment purported to do 2 things:

(1) Restrict the definition of "navigable waters," for purposes of

Section 404, to waters presently used or susceptible to use as a means to

transport interstate or foreign commerce.

(2) Exclude discharges of dredged or fill sterial into waters and

wetlands not covered by the new definition from prohibition or regulation

under any bther provision of the Hater Act (including Section 402), or

under Sections 9, 10, or 13 of the 189 Rivers and Harbors Act.

This amendment was incorporated In H.R.9560 by an April 13 vote of the

House Public Works Comaittee--vithout, it should be noted, eith&Y

hearings or Subcomittee consideration.

Mr. Breaux said his amendment was necessary to "redirect the Corps to the

environmental protection mission envisioned by Congress when the 1972

amendments were enacted." He felt that under his amendment, "the Corps

would guard against pollution from dredged or fill material which impact

on or result from maintenance of the nation's commercial vaterways," and

[we] would be free of the current (Corps) regulations which give the

District Engineer of the Corps the prerogative of designating any

isolated tract of land, however far removed from any body of water or

tributary, as 'wetland' and under the scope of 404."

Unfortunately, Mr. Breaux's amendment went far beyond its stated pur-

pose.

-7-
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Its restrictive definition would have removed federal protection from

852 of the nation's wetlands and from many rivers and other waters--

including many regulated even under the 1899 Rivers and Harbors Act. The

Breaux amendment would therefore not have served its stated purpose of

guarding against pollution from dredged or fill material which results

from the maintenance of the nation's commercial waterways-since much

dredged material derived from maintenance dredging activities is

deposited on or in the very wetlands and waterways removed from

regulation by the Breaux amendment.

And, while it would have accomplished Hr. Breaux's purpose of restricting

the Corps' discretion to regulate areas designated as "wetlands," it

would have gone much further. By effectively excluding from all

federal regulation any discharges of dredged or fill material outside

of narrowly defined "navigable waters," the Breaux amendment would have

effectively tied the Federal (and, in some circumstances under Section

402, even State) government's ability to protect public health and the

environment against very harmful pollutants. For example, powdered

arsenic or any other solid pollutant could be deposited as a "fill"

material in any water or wetland outside the Breaux amendment's narrow

definition of "navigable waters," and not be subject to the pollutant

discharge requirements of Section 402.
0

The Breaux amendment was a disaster.
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After reviewing the amendment, the Fish and Wildlife Service stated that

it posed "such potentially enormous losses of and damage to the Nation's

fish, wildlife, and water resources as to warrant opposition to H.R.9560

[as a whole] .... The Environmental Protection Agency emphasized that

the Breaux amendment "would undermine many of the goals and policies

declared in the Federal Water Pollution Control Act" and "limit our

ability to coordinate environmentally sound decisions concerning discharges

of dredged or fill material into water." The President's Council on

Environmental Quality noted rather tersely that the Administration, "of course,"

did not support the Breaux amendment.

When it came time for the House to vote on H.R.9560, no effort was

made to pass the Breaux amendment in its original form.

In the meantime, another proposal waz made to amend Section 404, but

this time in a moderate, reasoned, and carefully circumscribed way.

The proposal submitted by Representatives Cleveland and Harsha on

May 26, would have done three things:

(1) Retain intact the definition of navigable waters and the rela-

tionship of Section 404 to other parts of the Act, but provide exemptions

from permit requirements for three classes of dredge and fill discharges--

(a) those resulting from normal farming, silviculture, and

ranching activities for the production of food, fiber, and forest pro-

ducts;

(b) those placed for the purpose of maintenance of currently

serviceable structures; and

-9-
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(c) those placed for the construction or maintenance

of farm and stock ponds and irrigation ditches, and the maintenance of

drainage ditches.

(2) Provide specific authorization to the Corps for the issuance

of expedited general permits for categories of activities with minimal

adverse individual or cumlative environmental impact.

(3) Require the Corps to file a detailed report to the Congress

by the end of 1977, on the implementation of Section 404 and the objectives

of the Act.

The exemptions created under this approach would have alleviated many of

the concerns about overregulation of farmers, foresters, and ranchers.

Although most of the exclusions provided were already embodied in the

Corps' "Interim Final" regulations, they went beyond those regulations in

providing exemptions for the construction (as well as maintenance) of

farm ponds, stock ponds, and irrigation ditches. Incorporating the

exclusions as a whole into the legislation would also have removed the

concern, entertained by many, that "what the Corps gaveth, the Corps

could taketh away."

The "general permit" provision of the Cleveland-Harsha bill also would

have incorporated into Law an approach adopted administratively by the

Corps. Again, this would have eliminated concern that the Corps

might later change its mind, or that a Court of law might decide

that the Corps lacked statutory authority to issue general permits.

The availability of general permits would greatly reduce the impact

of Section 404 on farmers, foresters, and many others--even where there

was no total exemption from permit requirements.

_!Q

a
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Lastly, the reporting requirement was designed to enable the

Congress to monitor the program and determine how it was working in

practice. If problems arose and legislative changes were called for,

Congress would then be in a position to remedy things. Extensive

changes would not be made merely on the basis of conjecture or

speculation about what might happen in the future.

The Cleveland-Harsha bill earned the support of aost con-

servationists, of the National Farmers Union, and of Administration

officials, up to and including the President. We wish to subit

for the record, copies of some of these statements of support.

Unfortunately, the House was never given an opportunity to vote

on the Cleveland-Harsha amendment.

On June 3, 1976, when H.R.9560 cane before the full House for a vote,

Representative Cleveland got no further than offering his amendment

when Representative Jim Wright offered as a substitute for the Cleveland

proposal a brand-new amendment, which had been made available to the

Members only since that morning. Congressman Wright emphasized his

belief that the Wright substitute "answers the legitimate concerns of

both sides." He also argued that: "It will protect the important

wetlands from exploitation. It will protect the Congress from executive

and Judicial lawmaking and also it will protect the citizens from the

needless harassment by an overzealous regulatory agency."

-11-
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In fact, the Wright amendment is just as bad as the Breaux amendment.

When Congressman Ashbrook asked Hr. Breaux whether "there [was] something

lacking in [the Breaux amelldment] that is now being rectified by the

Wright amendment," Hr. Breaux candidly acknowledged that the "main thing

that was lacking was votes." And properly so. But that didn't stop the

silver-tongued orator from Texas (r. Wright) from persuading his fellow

Members to adopt his "compromise."

The Wright amendment purports to do 8 things:

(1) Restrict the definition of "navigable waters" in the

same way as the Breaux amendment (Paragraph (d)(1)).

(2) Add to the Jurisdiction over navigable waters (but

outside of the revised definition of this term), jurisdiction

over "adjacent wetlands" (Paragraph (d)(2)).

(3) Exempt, from regulation or prohibition under any

other provision of the Water Act and under Sections 9, 10, and 13

of the 1899 Rivers and Harbors Act, dredge and fill discharges

into navigable waters (as redefined) or adjacent wetlands (Paragraph

(e)).

(4) Exempt various activities from permit requirements in

much the same way as the Cleveland-Harsha amendment (Paragraph (h)).

(5) Authorize the issuance of general permits in the same

way as the Cleveland-Bareha amendment (Paragraph (g)).

-12-
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(6) Provide for the regulation of waters other than navigable

waters (as redefined) or adjacent wetlands, where the Governor of

the State and the Chief of Engineers jointly agree that these waters

should be regulated because of their ecological and environmental

importance (Paragraph (f)).

(7) Exempt from the need for a permit, dredge and fill

discharges which are part of the construction, alteration, or repair

of a Federal or federally assisted project authorized by Congress,

if an environmental impact statement or environmental assessment is sub-

mitted to Congress in connection with authorization or funding of the

project (Paragraph (1)).

(8) Authorize the Corps to delegate permit functions to a

State if the Corps determines (A) that the State has the capability

to carry out such functions, and (B) that such delegation is in

the public interest. It would also subject any delegation to

terms and conditions deemed necessary by the Corps, including

suspension and revocation for cause (Paragraph (j)).

Of these 8 aspects of the Wright amendment, only 2--items 4 and 5

(Paragraphs (g) and (h))--are justified or appropriate. The

Wright amendment, in its other aspects, would create the following

problems:

(I) Like the Breaux amendment, its restriction of the

scope of 'navigable waters (item (I) and Paragraph (d)(1)),

rolls the clock back not only prior to the 1972 FWPCA amendments,
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but prior even to the coverage of navigable waters in the 1899 Rivers

and Harbors Act. Among the waters and activities covered by the

1899 Act (as construed in September 9, 1972 Corps regulations,

33 C.F.R.. $ 209.260), not covered by the Wright and Breaux amendments

are--

(a) Waters used in the past for interstate or foreign

coerce, but no longer used for this purpose--perhaps because of the

erection of dams or impoundments in the waterway. Examples would

be the Potomac and Shenandoah Rivers.

(b) Intrastate waters used for coiercial transportation

of goods destined to go to another state, or where the intrastate

body serves a link in interstate commerce (e.g., where goods are

shipped across an intrastate lake from an interstate rail terminal

on one side to an interstate rail terminal on the other).

(c) Non-Navigable tributaries of navigable waters from which

pollutants may flow into navigable waters.

(d) Banks of navigable waters and their tributaries

from which materials my wash into navigable waters.

(e) Waters used for interstate commercial purposes other

than commercial transportation, such as interstate commercial

recreation, fishing, or water supply.

Also, as in the case of the Breaux amendment, there would be no

justification for restricting the coverage of Section 404 to classically

navigable waters--even if the redefinition was identical to that

in the 1899 law-because P.L. 92-500 is a pollution control law,

not a navigation law.



408

(2) tloreover, the restriction in the Wright/Breaux amendment on the

scope of "navigable waters," coupled with the bar against regulating

dredge and fill discharges into waters outside the new definition (item

(3) and Paragraph (e)), eliminates an important protection to human

health against substances such as PCBs, DDT, kepone, mercury, and

arsenic--all of which are often present in dredged and fill material as

contaminants. In other words, contaminated dredged or fill material

could be deposited in the Okeefenokee Swamp, the Florida Everglades, the

Shenandoah River, or the Potomac not only without a Section 404 permit,

but without even a pollutant discharge permit under Section 402.

(3) Indeed, not only does Paragraph (e) of the Wright/ Breaux

approach make it possible to discharge toxic chemicals without regulation

when those chemicals are present as contaminants in dredged or fill

material, but it even makes it possible to deposit a pure poison (e.g.,

arsenic powder) as a "fill" material totally without regulation--as long

as the fill is placed outside of what Wright and Breaux would regard as

"navigable waters." That this is more than just a hypothetical problem

is evidenced by the fact that the co n meaning of "fill material," and

the one incorporated in the Corps' Section 404 regulations is: "any

pollutant used to create fill in the traditional sense of replacing an

aquatic area with dry land or of changing the bottom elevation of a water

body for any purpose." (See Section 209.120(d)(6) of the Corps' July

25, 1976 Interim Final Regulations, 40 Fed. Reg. 31319, et, M.).

(4) Another potentially serious public health and environmental

problem is created by the Wright amendment's alteration of one part of an

integrated statutory scheme. On the one hand, since any coverage of

wetlands allowed for by Wright is provided for outside of the definition

-15-



409

of navigable waters, there is a real question as to whether someone who

discharges dredged or fill material into a wetland-even one covered by

the Wright amendent-vithout a permit can be prosecuted (under Section 301)

for violating Section 404. This is so, because Section 301, the only

prohibition against discharging pollutants includinga dredRe spoil)

without a permit, prohibits such discharges only when they are into

"navigable waters." But wetlands are not "navigable waters" under the

Wright amendment. On the other hand, even if one argues that navigable

waters are defined more broadly in Section 301 than in the amended

Section 404--so that Section 301 does cover wetlands-one reaches an even

more absurd result: discharges into any navigable waters other than

those specifically covered by the Wright amendment are illegal under any

circumstances. This is so because Section 301 prohibits such discharges

without a permit, and Section 404 (as mended by Wright) provides no

permits for such discharges. That this is a realistic hypothesis is

evidenced by the fact that a 1971 federal court decision construed

similar discrepancies in the the 1899 Rivers and Harbors Act as aking it

Illegal to discharge wastes under any circumstances into tributaries of

navigable waters (i.e., the Act provided for permits only for navigable

waters themselves, yet prohibited discharges without a permit into

tributaries as wll). Kalur v. Rasor, 335 F. Supp. 1, 9-10 (D.D.C.

1971). P.L. 92-500 was passed just in time to correct this problem. The

Wright amendment would bring back the problem--and make it waes.

(5) By allowing "Federal or federally assisted" projects to be

exerted from all Section 404 regulation if an Invironmental Impact

Statement has been submitted to Congress (item (7) and Paragraph (i)),

the Wright amendment could greatly restrict the opportunity of State and

ic-
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local officials, as well as members of the public, to meaningfully

influence where, whether, and under what conditions, major Federal

activities will take place.

(6) The Wright amendment permits delegation to the States of the

Corps' remaining Section 404 authority, without explicit guidelines or

criteria for assuring that the recipient States are capable of assuming

such authority, without providing funding to recipient States for program

costs, and without providing for Federal reassumption of program

authority (in individual cases, as well as prograa-wide) where a

recipient State proves unwilling or unable to take appropriate action.

The delegation provision also leaves unclear the recipient State's

authority to regulate Federal projects, even those for which no

Environmental Impact Statement is prepared. This is so because, absent

specific statutory authority to the States to regulate Federal

activities, the States may lack the constitutional power to do so. The

delegation provision also ignores the need for coordinating

pollution controls across State boundaries.

In addition to the foregoing considerations, a recent survey of State

pwernments by the Interstate Conference on Water Problems indicates that

as few as five States could be ready (in term of legislative

authorities, without regard to financial readiness), to receive a

delegation of Section 404 authority in the foreseeable future. Since few

States are ready now, why the rush to throw the program to the States? A

legitimate argument say exist for eventual State delegation of same parts

of the program. But surely such delegation can and should await the

-17-



411

development of a capability on the part of a meaningful number of States

to properly discharge the delegated responsibilities. Moreover, unless

Congress provides the Corps with very specific delegation criteria, the

Corps will be forced to develop another set of (delegation)

regulations--the type of "legislating" by the Executive Branch which Mr.

Wright dislikes so much.

In short, the Wright amendment (as was true of the Breaux amendment

before it) fails to protect the waters of the United States against being

used as the nation's dumping grounds for polluted and unpolluted dredged

material.

After the Aouse passed H.R. 9560--including the Wright amendment--and paired

it with S. 2710 (a Senate-passed money bill), the action, and the wild

emotionalism which had characterized the debate in the House, shifted to

the Senate.

On June 21, thirty Senators joined in a letter to the President, asking

him to "direct the Corps of Engineers and the Environmental Protection

Agency to delay implementation and enforcement of Section 404 regulations

pending a final resolution of the problem by the Congress." Using the kind

of overstatement that has so typified the Section 404 issue, the letter

characterized the 'proposed regulations dealing with Section 404" (they

were not proposed, they were fully operative "interim final" regulations),

as constituting an issue which has "inflamed the sensitivities of...a wider]

group of Americans" than any other "[ijn the history of federal environ-

mental legislation."

-13-
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The letter went on to accuse the Court (in NRDC and NWF v. Callaway) of

misinterpreting the intent of Congress in defining "navigable waters" as

"all waters of the United States," and said it would be "foolish" to "go

forward with implementation of these regulations" in the face of the House

action approving the Wright amendment. What the letter did not point out

was that it would be illegal not to go forward with implementation of the

Section 404 regulations. This is so for two reasons. First, the regula-

tions were issued pursuant to direct court order. Second, any alteration

in implementation dates laid out in duly adopted regulations may lawfully

be made only through amendatory rulemaking action or by Act of Congress.

Despite the clear illegality of what was being requested, the President

complied. On July 2, on orders from the White House, the Assistant Secre-

tary of the Army (Civil Works) directed the Chief of Engineers to modify

implementation of the interim final regulations by deferring Phase II permit

requirements for 60 days. The only redeeming feature of this directive

was that it called upon District Engineers to "continue to monitor all dis-

charges of dredged or fill material into all waters of the United States

and take appropriate administrative and enforcement action pursuant to

(Corps regulations] with respect to any activity that will have serious

impacts on water quality."

Perhaps the most unfortunate feature of this action to delay implementation

of Phase II is that it eliminated any opportunity this Oomittee might have

had to evaluate actual working experience (if only 28 days' worth) in

administering Phase II. Indeed, only a few days earlier (on June 25), the

Corps of Engineers, in announcing that Phase II would proceed as scheduled
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on July 1, emphasized that "it will continue to use moderation and a

reasonable approach in the administration and enforcement of the program,"

and that generalrl permits which provide blanket authorization for com-

parable activities with no significant adverse environmental impact in de-

signated areas will be issued as much as possible to make the program more

manageable and practical by reducing the number of permits required."

The White House action made it impossible to test this resolve. It never

gave Phase II a fair chance.

The moving forces behind the letter to the President and efforts in the

Senate to "clarify the Congressional intent of Section 404" were Senators

John Tower and Bob Dole. A year earlier, these Senators had sponsored bills

of their own (S. 1843 and S. 1878) to restrict the scope of Section 404.

The Dole bill is even worse than the Wright amendment. The Tower bill is

about as bad.

S. 1843 and S. 1878 would both restrict the definition of "navigable waters"

in the same way as in the Wright/Breaux amendment. The Tower bill (S. 1878)

stops there. The Dole bill (S. 1843) goes on to do even more mischief.

Among the other things it would do are:

1. Delete jurisdiction over fill deposition altogether.

2. Limit regulated "dredged material" to that removed from a

classically navigable waterway (i.e., material dredged from anywhere

else would not be regulated no matter where it was discharged, even into

a classically navigable waterway).
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In support of their amendments, Senators Dole and Tower spoke of the Corps

regulations as seriously encroaching "upon the most regular and simple

farming activities," and as assuming "control over the activities of a

great portion of our Nation's farmers." In fact, the regulations these

two Senators were talking about were "proposed" regulations (and this wasn't

even an accurate characterization of them). The interim final regulations

issued nearly two months later (on July 25, 1975) made quite clear (and

the Cleveland-Harsha bill would have made even clearer) that normal farming

activities are exempt from regulation of their dredge and fill discharges.

Dole and Tower also relied heavily on "scare tactics" employed by the

Corps of Engineers and the Department of Agriculture in early press re-

leases issued by these agencies. The Corps press release was later dis-

owned and retracted by the Department of the Army. The USDA release died

a quiet death (except for continued references to it by scare-mongers on

and off Capitol Hill).

Senator Tower strongly accused the judge in NRDC v. Callaway of usurping

legislative functions by telling Congress it could not have meant what it

said and substituting his own view of what Congress ought to have said.

Nothing could be further from the truth, as a simple comparison of the

Judge's order with the legislative history of P.L. 92-500 will demonstrate.

The Judge's order (392 F.Supp. 685) was very brief. In relevant part

it said:

Congress by defining the term "navigable waters" in
Section 502(7) of the Federal Water Pollution Control Act
Amendments of 1972, 86 Stat. 816, 33 U.S.C.S 1251 et seq.
(the "Water Act") to mean "the waters of the United States,
including the territorial seas," asserted federal jurs-
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diction over the nation's waters to the maximum extent per-
missible under the Coumerce Clause of the Constitution.
Accordingly, as used in the Water Act, the term is not
limited to the traditional tests of navigability.

A copy of the full order is submitted for inclusion in the record.

The Court's conclusion may be compared with the following language of the

House Report:

The Committee fully intends that the term "navigable
waters" be given the broadest possible constitutional
interpretation unencumbered by agency determinations
which have been made or may be made for administrative
purposes.

H.R. Rapt. No. 911, 92d Cong., 2d Sews. 131 (1972).

This Committee can decide for itself whether the Court was interpreting the

intent of Congress or manufacturing it.

Our analysis of the proposals to amend Section 404 and of the associated

legal issues is now complete, except that reference must be made to S. 3663,

introduced by Senator Gary Hart on July 2. This bill Is virtually identi-

cal to, and shares the virtues of (see previous discussion), the Cleveland-

Harsha amendment developed on the House side. If this Committee con-

cludes that amendment of Section 404 Is necessary, the Hart/Cleveland

approach is, in our view, the responsible way to go.

Value to the Nation of Wetlands and Waterways Left Unprotected by the

Wriht/ Breaux Amendment

At the heart of conservationists' concerns--and the concerns of millions

of average citizens--about changes in Section 404 are the effects of such

changes on the protection of important inland and coastal wetlands. Wetlands
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perform all of the following functions at no cost and without depleting our

energy resources:

1) provide spawning and nursery areas for commercial and sport
fish and shellfish;

2) provide natural treatment of waterborne and airborne pollutants;

3) recharge the groundwater for water supply;

4) provide natural protection from floods and storms;

5) provide essential nesting and wintering areas for waterfowl;

6) constitute a high-yield food source for aquatic animals; and

7) provide an important filter system for lakes and streams.

Coastal wetlands (both fresh- and saltwater) play an essential role in the

lives of fish and shellfish. Two-thirds or more of the cash value of

species harvested on the Atlantic and Gulf coasts are estuarine dependent.

Dr. Eugene Turner of Louisiana State University has shown that on a world-

wide basis there is a direct relationship between the offshore harvest of

shrimp and the total area of the salt marsh upon which that fishery depends.

The production of blue crabs, clams, and shrimp-which rely on coastal wet-

landa--was down 7 to 8 percent in 1975, compared with 1974. As more coastal

wetlands are drained, paved over, and destroyed, seafood production and

marine life generally, can be expected to decline further.

Shrimp was the most valuable commercial seafood species in 1975. with a

landed value approaching $226 million. Ironically, Texas--the State from

which has come much of the pressure to curtail the Section 404 program--led

the states in the shrimp catch for 1975: $87.9 million in landed value.

These figures do not include the additional profits and jobs associated

with handling, transporting, processing, and marketing this seafood.
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In addition to commercial uses of the coastal zone, sports fishing in some

areas is of even greater economic importance. For example, Louisiana alone

has two million licensed fishermen. The average each coastal sports fisher-

man spends each ycar on sport fishing, according to a recent Georgia study,

is $80. On this basis, $160,000,000 a year is spent in Louisiana for

sport fishing.

Other important estuarine- and wetland-dependent species are menhaden,

striped bass, bluefish, and spotted sea trout. Menhaden landings topped

the 1975 statistics for coercial fish, while striped bass, bluefish and

spotted sea trout ranked 1, 2, and 3 in recreational fishing statistics.

White perch, weakfish, redfish, mullet and black drum also depend on coastal

wetlands at key stages in their life cycles.

As an example of the importance of wetlands to fishery porduction in New

England, the commercial fishing industry is one of the most stable and pro-

ductive industries in the State of Maine, with a 1975 harvest valued at

$48.5 million. Ninety-eight and a half percent of this harvest consisted of

species dependent on estuaries for at least part of their life-cycles.

Without estuaries, particularly the associated coastal marshes, three

species-lobster, clams, and shrimp--which make up three-quarters of the

total catch, would be seriously jeopardized.

In short, coastal wetlands are the basic link in the marine food chain thrt

produces high quality, protein-rich seafood for man. These wetlands liter-

ally fertilize the sea for the benefit of man, waterfowl, fish, and wildlife.
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It should be noted that, although the Wright amendment purports to encompass

wetlands adjacent or contiguous to coastal waters, in fact it excludes those

coastal wetlands which are inundated by fresh rather than salt or brackish

water (amounting to the exclusion of at least one-third of the total coastal

wetland acreage). The Wright amendment would also exclude even those

saltwater wetlands which are associated with saline or brackish portions

of non-navigable rivers (which eupty into coastal waters, but are not

themselves "coastal").

Inland, freshwater wetlands also perform vital ecological functions-des-

pite the all-too-cowion misconception that only coastal wetlands are very

important. (Representative Wright, for example, in the House debates on

his amendment, argued that his proposal would protect the "important

wetlands" from exploitation--as though the 70 to 75 percent left unprotected

were unimportant.)

For example, inland wetlands offer vital breeding, feeding, resting, molting,

and wintering grounds for all migratory waterfowl. The waterfowl of

North America are, physically and legally, an international resource which

the United States (under treaties with Great Britain, Hexico and Japan)

is bound to protect. The critical factor in sustaining these waterfowl is

the amount of available wetland habitat.

Waterfowl are important to and benefit not only the numerous hunters in the

country and those who enjoy the taste of roast duck or goose, but the even

more numerous birders, recreationists, and other outdoor enthusiasts who

are uplifted by the sight of wild birds on the wing. Who among us wishes

to deprive future generations of Americans of this opportunity?
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Freshwater wetlands are also essential to many species of non-avian wildlife.

Fish and Wildlife Service Circular 39 lists, for example, 19 species of

small game, 7 species of big game--including bear, deer, elk and moose,

and 11 species of fur-bearing animals-e.g., beaver, fox, mink, otter--

which inhabit and depend upon wetlands.

Wetlands, in short, provide a valuable recreational resource for fishing,

hunting, bird watching, hiking, and appreciation of nature. Data collected

by the U.S. Fish and Wildlife Service show greater than 27 million fishing

license holders and in excess of 16 million hunting license holders in 1974.

In addition, wetlands of all sizes offer a recreational and educational

experience for adults and children. The aesthetics of wetlands, with

flourishing fauna and flora, may be "as close to nature" as some of us

ever get.

In addition to the fish and wildlife benefits from both freshwater and salt

water wetlands, however, all wetlands make other "public service" contributions

Wetlands play a major role in the hydrologic cycle. They hold back storm

waters and reduce the severity of flooding, hurricanes, and ocean storms.

At the same time, they play an important role in groundwater and aquifer

recharge. Thus, wetlands act as hydrological buffers or reservoirs, re-

leasing water during dry periods and holding it back during heavy rains and

floods. Even small bogs, potholes and bottom lands can trap significant

volumes of water following torrential rains or ice-thaws. Because of their

water storage role, wetlands--undrained and intact--benqfit farmers and

ranchers who rely on wells for water supply.
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According to one study by two Massachusetts geologists, "[alt least 60

Massachusetts cities and towns have municipal water production wells in or

very near wetlands." Dredged and fill material discharge in these wetlands

will diminish the quality of these wetland aquifers. The value of such

wetlands was estimated in another paper by two agricultural economists.

They concluded that "a municipality can afford to pay $60,000 or more per

acre for wetlands which have a high potential for municipal water supply."

In the case of Massachusetts, "as much as 50%" of the wetlands fall in

this category. We submit a copy of this economic analysis for the record.

Wetlands provide their flood control and water supply service without

charge to U.S. taxpayers. Flood damage alone presently amounts to $3.8

billion a year (excluding the loss of 50 lives). Better care of now de-

funct wetlands might have prevented much of this damage. For example, a

recent study of the 1973 Mississippi River flood concluded that its severity

was attributable to waters being locked within channels instead of being

allowed to spread over the floodplain and wetland areas.

Wetlands also play a vital role in pollution control. They trap, retard, or

transform materials, such as pesticides, toxic metals, organic matter, and

silt. The microorganisms found in wetlands break down air pollutants (e.g.,

sulfates) and water pollutants (e.g., nitrates). Wetlands act as living

filters, removing nitrates and phosphates and storing these nutrients in

their vegetation and bottom mud. At the sane time, wetlands generate im-

portant amounts of oxygen--by way both of their plant-life and their

nitrogen-fixing and sulfate-reducing bacteria.
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A recent study demonstrated that a 512-acre marsh in Pennsylvania was able

to reduce 7.7 tons of biochemical oxygen demand ("ROD"), 4.9 tons of

phosphate, and 4.3 tons of ammonia-nitrogen, while producing 20 tons of

oxygen--in a single day! Human technology can partially remove phosphates

and nitrates from wastewater--but only by rears of very costly advanced

waste treatment facilities.

Another study found that a 10-mile Georgia swamp forest had cleansed a

polluted stream of organic matter and caused coliform counts and dissolved

oxygen values to return to a more favorable level.

A third study concluded that "a marsh of 1000 acres may be capable of

purifying the nitrogenous wastes from a town of 20,000 or more people."

There are limits, of course, to the polluLiun-absorbing capabilities ot

a wetland. Excessive pollution (or changes in its physical make-up) can

totally disrupt a wetland's ecological balance and transform it from an

aesthetic, healthy and valuable resource into a smelly, polluted, mosquito-

ridden liability.

Related to their treatment of chemicals, wetlands are important in trapping

and retaining silt. Wetlands retain silt and sediment carried by flood

waters which otherwise would wind up in navigation channels (necessitating

costly maintenance dredging) and shellfish beds. These silt particles

often carry pesticides and other pollutants. Wetlands help keep these out

of the water. Keeping even pure silt particles out of the water is also

important because suspended silt blocks sunlight, reducing photosynthesis

and the growth of bottom plants and phytoplankton. Increased turbidity
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also hinders feeding by many fish and may impair migratory and reproductive

behaviors. A thin layer of silt, for example, can prevent oyster larvae

from attaching and can suffocate fish eggs after spawning. Sediment accum-

ulation on river bottoms can also adversely impact other bottom dwelling

organisms.

What is an acre of wetland worth-not in terms of real estate values, but

in terms of benefits to man? .. The answer is surprising. Drs. Odum, Gosselink,

and Pope have estimated the total social value of coastal wetlands as

ranging from $50,000 to $80,000 per acre. These estimates are based on de-

tailed studies. Dr. Orie Loucks, a University of Wisconsin botanist, has

found that one acre of freshwater wetland can be worth up to $50,000,

based on the cost of replacing all of the functions these wetlands now perform.

Why isn't this high value of wetlands reflected in the marketplace? Why

doesn't it encourage private conservation efforts? The answer is a familiar

one: the dollar benefits apply to society as a whole, not to individual

landowners. No spendable benefit accrues to the private owner who leaves

wetlands alone to work for society.

In short, wetlands will survive to benefit society only if government pro-

tects them (or altruistic private citizens acquire them for preservation).

Government protection is as much needed for wetlands not covered by the

Wright amendment as it is for those that are. Unfortunately, unless the

Federal Government provides this protection, no other governmental unit will

do so (at least in the vast majority of States).
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Inland streams and watersheds--even non-'Inavigable" ones--also perform a

number of "public service" functions, including: (1) serving as the first

step in retarding and holding back floodwaters; (2) preventing soil erosion;

(3) providing spawning and nursery grounds for fish inhabiting larger

streams and rivers; and (4) determining in many ways the water quality cf

downstream waters.

Of these, probably the most important role of small streams is in fish

production. Host river fish throughout the country swim upstream to spawn,

frequently moving into the smallest of tributaries and small streams. In

addition, the anadromous fish-salmon, shad, river herring--depend on the

upper reaches of small streams and tributaries. Of these fish, salmon

was listed as second in value among 1975 commercial fish landings.

Thus, the exclusion of waterways as well as wetlands by the Wright amendment,

could have disastrous consequences--not only for the environment, but also

for the economy.

Wetland Losses in the United States

Two hundred years ago, what are now the lower 48 states contained an

estimated 127 million acres of wetlands. Twenty years ago at least 45 mil-

lion acres of our primitive marshes, swamps, and seasonally flooded bottom-

lands had been lost to dry land uses through clearing, drainage, and

flood control. Within the last 20 years, an additional 6 million acres

have been lost.
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Although estimates vary as to the proportion of original wetland acres

remaining, some authorities believe more than half have been losL, and

at least one (Dr. Kal Curry-Lindahl, an internationally reknowned ecologist)

has stated that: "Of the 127 million acres of wetlands existing in the

United States in Colonial times, more than 100 million acres have been

drained."

Of the 6 million acres of wetlands destroyed in the last 20 years, "about

one-half of this area," according to Fish and Wildlife Service Director

Lynn A. Greenwalt, "had significant value to waterfowl."

Thus, important waterfowl breeding grounds and habitat areas in North and

South Dakota and Minnesota were lost during the mid-1960's at the rate of

$35,000 acres a year. Between 1964 and 1974, Minnesota alone lost over

40Z of its prime waterfowl habitat, representing 24% of its remaining wet-

land acreage. In the Dakotas, 100,000 to 150,000 wetland acres were

drained between 1960 and 1970, so that by 1970, the wetland acreage in

North Dakota had declined from an original 3 million acres to 2 million.

A recent study conducted for the National Park Service entitledd, "Inland

Wetlands of the United States"), surveyed 358 significant inland wetlands

in the lower 43 states.

After susmrizing the environmental encroachments on these wetlands, the

survey concluded that the picture presented was "alarming." Among the

encroachments described were the following:
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1. Lincoln Marshes, Nebraska

Acreage: 2000 estimated

Encrohchment: "Cit7 may fill these areas. Salt Lake in
Lincoln has already been taken over for a housing
develop sent."

2. West Virginia

"Innumerable threats have been reported on the limited
wetland resources of this state."

3. Delaware

"Major threats include cutting, draining, and development.
In 1955, 76% of the state's wetlands were considered safe,
but by 1959 only 23% were in this category (USDI, 1959)."

The U.S. Fish and Wildlife Service's 1970 National Estuary Study concluded

that 73% of the estuaries having significant fish and wildlife value were

moderately to severely degraded by 1969. Nearly 666,000 acres of

coastal habitat were destroyed as a result of dredging and filling opera-

tions alone between 1950 and 1969, including 427,000 on the Gulf coast.

The highest rate of loss was found in California where 12% of its coastal

wetlands were destroyed during this 20-year period, leaving less than a

third of California's coastal marshes intact today. Total wetland losses

(coastal and other) in California have been even greater, with only

400,000 remaining of some 3.5 million acres.

By 1969, more than 70Z of the original 24 million acres of flooded

bottomland hardwood timber of the Mississippi Delta had been cleared,

drained and placed into agricultural production. Clearing and drainage is

presently taking place at a rate of 200,000 acres every year. The future

looks bleak for the one-third of the Mississippi Flyway's wintering

waterfowl which depend on these flooded bottomlands. The forestry

industry is probably not too delighted either.
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In the Southeastern United States, 3 to 4 million acres of bottomland forest

floodplains have been destroyed since 1950 by federal projects alone.

By the 1960's, 65% of the rainwater basin wetlands and 15% of the sand-

kill wetlands in Nebraska had been lost on an acreage basis.

In Wisconsin, 54% of the wetland acreage had been drained in its south-

eastern counties by 1958. Another 7% were lost between 1959 and 1968.

Between 10 and 15 percent of the true estuarine environment had been

wiped out in Nlew York, New Hampshire, Connecticut, and New Jersey, by the

late 1960's.

At least fifty percent of Connecticut's tidal marshes have been obliterated,

with the destruction continuing to eat into the remaining 14,000 acres at

the rate of about 200 acres every year.

These statistics--which are just some of the ones we were able to find on

short notice--paint a truly bleak picture. The Nation's wetlands are in

trouble. The last thing we need is to relax further what controls now

exist to protect these vital national treasures.

Suzmary and Conclusions

In conclusion, the wetlands and waterways excluded from federal protection by

the Wright/Breaux amendments, and by the proposals of Senators Dole and Tower,

represent valuable and irreplaceable national resources. They perform vital

functions in producing and supporting fish, wildlife, and waterfowl. They

-33-
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provide free pollution control, flood protection, and water supply benefits.

They are worth protecting, in short, for sound economic as well as environ-

mental reasons.

Moreover, the same properties of wetland soils that make them efficient

removers of pollution, also make sediments dredged from the bottoms of pol-

luted rivers and harbors a potential threat to human health as well as to

other organisms. Pollutants, such as toxic heavy metals and chlorinated

hydrocarbons (e.g., kepone), adhere to the dredged material and may not

only be harmful to the organisms where the dredge spoil is dumped,'but may

also contaminate the food chain. This is why, for example, EPA and the

Corps have agreed to a ban on maintenance dredging of the James River where

kepone discharges had occurred. This is why it is essential that the

Federal Government retain jurisdiction over the disposition of polluted

dredged material.

Fill material deposited in a wetland or waterway may be dangerous as well.

Apart from its physical destruction of habitat, the fill may be polluted or

may itself be a toxic pollutant. Two examples--both the subjects of wide-

spread media attention--will illustrate this problem.

One example involved a chemical company in Alexandria, Virginia. When analyses

were done of the soil surrounding the plant, the soil was found to contain as

much as 28,000 parts per million or arsenic, along with high concentrations

of herbicides, insecticides, PCBs, and mercury. Heavy soil contamination ex-

tended to a depth of seven feet. Because this property is adjacent to the

Potomac River and overlies an underground aquifer, something will have to be

-34-
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done to keep chemicals from leaching into the water. Under the Wright/Breaux

amendment, the company could take the estimated 800 dumptruct'-loads of

arsenic-contaminated soil and deposit them as a fill in any convenient

non-navigable waterway or adjacent wetland. The chemicals would then be

free to oeach into the water at will, polluting the water and contaminating

the food chain.

The other example concerns kepone. According to Dr. Jack Blanchard, Chief

of EPA's Kepone Task Force, one of the sources of kepone in the James River

was a low, marshy area adjacent to Bailey's Creek--a non-navigable tributary

of the James (i.e., one which would not be covered under the Wright amend-

ment). Dry kepone vhich failed to meet industrial standards was dumped in

this area and contributed to contamination of the James River. Under the

Wright/Breaux proposals, this material could be deposited as a fill out-

side of navigable waters or adjacent wetlands and be exempted frop ' och

dredge and fill discharge (Section 404) and pollutant discharge (Section 402)

requirements.

Despite passionate urgings to the contrary, the fact is that the Congress

fully intended that discharges of dredged and fill material into all waters

of the United States-and not simply "navigable waters" in the classical

sense-should be regulated. And it is equally true that the Court's decision

in NRDC v. Callwa faithfully interpreted Congress's expressed intent,

despite no less passionate urgings that the Judicial branch was manufacturing

lau and usurping legislative prerogatives.
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Congress's original Instincts were correct and the wisdom of its action in

passing the 1972 Water Act amendments remains unrefuted. If some fine-tuning

of Section 404 Is r-tquired, it should be done with a scalpel rather than

a meat-cleaver. And it should be done only after specific problems legit-

imately identified have been subjected to careful public and congressional

scrutiny.

Much of the hysteria surrounding the Section 404 program can be traced

directed back to a May 6, 1975, News Release issued by the Office of the

Chief of Engineers and disseminated by all of the local Corps of Engineer

districts. That release announced the issuance of proposed Section 404

regulations. In doing so, it stated that, under the proposed alternatives,

"Federal permits may be required by the rancher who wants to enlarge his

stock pond, or the farmer who wants to deepen an irrigation ditch or plow a

field, or the mountaineer who wants to protect his land against stream

erosion." To make sure this hits home, the release went on to note that

"under the broad interpretation of the 1972 FWPCA amendments, millions of

people may be presently violating the law." Readers were reminded that "con-

victed offenders may be subject to fines of up to $25,000 a day and one

year imprisonment." The reaction was immediate and predictable. The Corps

was deluged with over 5,000 angry letters.

The Release enraged and alarmed not only farmers and ranchers.

On May 12, Thomas L. Kimball, the National Wildlife Federation's Executive

Vice President wrote the Secretary of the Army to denounce the statements

in the Hay 6 Release as "untrue" and as a "tactic to scare farmers and
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ranchers into support for the narrowest definition of the Corps' responsi-

bility possible" (which is of course the position the Corps favors). On

May 16, the EPA Administrator wrote the Chiei of Engineers, attributing

most of the confusion and misunderstanding surrounding the implerentation

of Section 404 to the Corps' "seriously inaccurate and misleading press

release." He expressed EPA's concern over the release's false irplication

that "farmers must obtain permits whenever they plow a field," and that

"millions of people may be presently violating the law." On June 5,

Senator Huskie of this Committee denounced the release as "what appears

to be a deliberate attempt to distort Federal water pollution policies for

purposes which I do not understand." He characterized the announcement

that the KRDC v. Callaway court decision would have the effect of placing

thousands of farmers in violation of Federal law, as false and malicious:

"Nothing could be further from the truth and the Corps knows it." Senator

Huskie publicly called upon the Secretary of the Army to retract "the press

release which has already caused so much concern and confusion." Many other

individuals and organizations, Including Members of both Houses of Congress,

added their voices to these calls for retraction of the Corps' mischievous

and unwarranted press release.

On May 23, 1975, the Chief of Engineers responded to the EPA letter. He

stated the following: "Hany have interpreted the press release to mean

that all farmers must obtain permits whenever they plow a field. That,

of course, would not be required." Shortly thereafter the Secretary of the

Army expressed his sincere "regret that the Corps' news release was misleading."

-37-
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When the Corps issued its interim final regulations on July 25, 1975, in the

Secretary's words, they expressly exempted from permit requirements all

"normal farming, ranching, and forestry operations, such as plowing, seeding,

cultivating, and harvesting"; "conse nation or erosion control" practices,

and "maintenance and emergency repairs of dikes, dams, levees, rip-rap,

breakwaters and causeways."

Throughout the year that has followed, the Corps and the Department of the

Army have repeatedly emphasized th, 'r determination "to use moderation

and a reasonable approach" in the administration and enforcement of the

Section 404 program. They have also repeatedly pledged to issue so-called

general permits, which provide blanket authorization for comparable activities

with no significant adverse environmental impact in designated areas, "as

much as possible," in order "to make the program more manageable and practical

by reducing the number of permits required."

As of June 1, 1976, the Corps had approximately sixty general permits "in

various stages of active development." These expedited blanket permits cover

a broad spectrum of activities, including:

--All individual culvert activities in the State of
New York (Draft)

--Construction of open structure docks in New Jersey and
Delaware (raft)

--Riprap shore protection on Lakes Ontario and Erie east of the
New York-Pennsylvania state line (Draft)

--Boat docks and bank stabilization, segments of the Des
:1oines Rivers (Issued)

-- Discharge of dredged or fill material for the purpose of
road construction in the State of Oregon (Draft)
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--Fills in conjunction with culverts and bridges in the State
of Idaho (Issued)

--Construction of bridge abutments, culverts, and associated
highways in Shasta County, California (Public Notice)

-Placement of fills in conjunction with specified conservation
practices, culverts, and small bridges in the State of New
Mexico (Draft).

Despite all of the retractions, apologies, explanations, assurances, and

reassurances from the Corps and the Department of the Army, the falsehoods

in the Corps' May 1975 press release have done their damage. Despite the

demonstrated reluctance of the Corps to administer an expanded Section 404

program in the first place, despite the Corps' expressed intent to em-

ploy moderation, despite the Corps' demonstrated commitment to emphasize

the use of broad, easy-to-obtain general permits, and despite express exemp-

tions in the Corps' published regulations for many activities of concern to

farmers, ranchers, and foresters--.espite all of these things, there are

many, including some Hembers of Congress who believe the Corps wants to

inject its authority into the activities of. private citizens to a ludicrous

degree.

These concerns are unfounded and have been repeatedly shown to be unfounded.

We, and the numerous citizens across the Country for whom we speak, respect-

fully urge this Cousittee not to be swayed by rumors and misinformation.

Section 404 is a vital section of a vital piece of pollution control legis-

lation. The agencies cnar-ed with adminiscering it have demonstrated that

they will not abuse their authority. They should be given a chance to

carry on.
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-Section 404 was designed to control water pollution and to protect water

resources. It's purpose was not, is not, and must not be limited to,

maintenance of commercial r.avisation.

The future of an irreplaceable national treasure rests ir. ycur hand3.

-4C-
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EXHIBITS TO TESTIMONY OF LOUIS S. CLAPPER
AND KENNETH S. KAMLET ON BEHALF OF THE
NATIONAL WILDLIFE FEDERATION BEFORE THE
SENATE COMMITTEE ON PUBLIC WORKS, OVERSIGHT
HEARINGS ON SECTION 404 OF P.L. 92-500,
JULY 28, 1976

TABLE OF CONTENTS

ENDORSEMENTS BY OTHER ORGANIZATIONS OF THE TESTIMONY
PRESENTED BY THE NATIONAL WILDLIFE FEDERATION

COMMENTS OF OTHER ORGANIZATIONS AND INDIVIDUALS

RESEARCH REPORTS ON THE ECONOMIC VALUE OF WETLANDS

RESEARCH REPORTS ON THE PUBLIC SERVICE VALUE OF
WETLANDS AND STREAMS

COURT INTERPRETATIONS OF SECTION 404

CORPS SCARE CAMPAIGN AND ITS CONSEQUENCES

PUBLIC SUPPORT FOR AN EXPANDED 404 PROGRAM

GENERAL PERMITS AND THE CORPS EFFORTS TO PROCEED
REASONABLY



435

National Wildlife Federation

The following organizations have endorsed the National Wildlife Federation's t-Istimony

on Section 404 before the Senate Public Works Committees

American Fisheries Society

American Fishing Tackle manufacturers Association

American League of Anglers, Inc.

American Littoral Society

California Committee of Two Million

California Trout

Citizens Committee on Natural Resources

Conservation Foundation

Federation of Fly Fishermen

Federation of Western Outdoor Clubs

,:,am Conservation International

International Association of Game, Fish and Conservation Commissioners

International Ga Fish Commission

Marine Envirormental Council of Long Island

National Coalition for Marine Conservation

Mtional Fishing Institute

National Waterfowl Council

National Water Wells Association

North Dakota Natural Science Society

Sport Fishing Institute

ll:eodore Gordon Flyfishers

lhe Wildlife Society (endorsement in principle)

'Pout Unlimited
Wildlife Management Institute

it,, Jitiii, the following affiliates of the National Wildlife Federation whose states

are represented on the Senate Public Works Committee have endorsed the NWF position:

Aiaska Wildlife Federation and 'portsman's Council (12 statewide and local clubs)

Colorado Wildlife Federation (13 statewide and local clubs)

Idal Wildlife Federation (28 statewide and local clubs)

(more)

BEST COPY AVAILABLE
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Iowa Wildlife Federation (13 statewide and local clubs)

Natural Resources Council of Maine (124 statewide and local clubs)

New Mexico Wildlife Federation (43 statewide and local clubs)

New York State Conservation Council (2,660 statewide and local clubs)

North Carolina Wildlife Fedration (163 statewide and local clubs)

North Dakota Wildlife Federation (60 statewide and local clubs)

Sportsmen's Clubs of Texas (125 statewide and local clubs)

Ten2msses Conservation League (49 statewide and local clubs)

Vermont Natural Resources Council (65 statewide and local clubs)

West Virginia Wildlife Federation (111 statewide and local clubs)
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UNIVERSITY OF RHODE ISLAND
KINGSTON - R. I. 02881

Forest & Wildlife Mgt. Al~nculiuraI I.inw.aI Iili... Wi..alwArd I All - ol J47tY

July 19, 1976

Mr. Robert Danko
edo National Wildlife Federation
1 1 2 16th St., N.W.
Washington, D.C. 2003

Dear Mr. Danko:

I understand that the National Wildlife Federation will be providing
testimony during the hearings later this month on the Army Corps of Engineers'
responsibility for wetland protection under Section 404 of the Water Pollu-
tion Control Act. I would like to offer the following ccments for your use
if you see fit.

I have been involved in wetland research and planning since 1967 when
I began work on a Master's degree in wildlife management at Cornell University.
From 1969 through 1972 I worked at the University of Massachusetts as a member
of an Interdisciplinary research team, assembled to devise criteria for the
evaluation of freshwater wetlands. Our aim was to provide criteria to decision-
makers at all levels so that they could evaluate wetlands for groundwater re-
charge potential, wildlife habitat and visual-cultural amenities (recreation,
education, aesthetics). Our team consisted of wildlife biologists, geologists,
landscape architects, regional planners and econciists. Enclosed is a list
of publications that have emerged from that research project.

Since 1972 I have been teaching courses in wetland ecology and land use,
doing research in wetlands and conducting workshops for local officials on
wetland characteristics, values and techniques for decision-making. Presently
I an writing, with three other ecologists, a Classification of Wetlands and
Aquatic Habitats of the United States for use in the National Wetlands inven-
tory being carried out by the U.S. Fish and Wildlife Service. A copy of our in-
terA report is enclosed. For the past three months I have been serving on
Governor Philip Noel's Task Force on Wetlands, set up to recomend ways to
improve Rhode Island's wetlands act and its administration.

I give you this background information only to demonstrate that my cam-
ments are not randomly made or emotionally based.

We have thoughtlessly destroyed the wetlands of our country for same 300
years now. Recent sources tell us we have already lost over 50 percent of
the original wetland acreage in the U.S. Yet, the value of wetlands in their
natural state was only formally recognized in the form of protective legis-
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lation as recently as 1963, when Massachusetts passed the nation's first wet-
lands act.

The value of salt marshes as nurseries and major food sources for marine
fish and shellfish, as buffers against the destructive forces of storms and
as filters of environmental pollutants are all well established in the scien-
tific literature. The role of inland wetlands in flood control, groundwater
recharge, wildlife production and diversity, pollution filtration, and main-
tenance of base flow of streams have similarly been clearly demonstrated. In
addition, wetlands provide unusual opportunities for recreation and scenic
enjoyment and, at the same time, provide a natural form of open space which
can be utilized to buffer extensive areas of urbanization.

In short, the values of wetlands have become so well known and so well
appreciated by the scientific community and the general public during the
last 15 years, that a number of states have passed legislation to protect
these areas in the interest of public health, safety and welfare. As a re-
sult of this new knowledge, traditional practices of the U.S. Soil Conserva-
tion Service, the Army Corps of Engineers and other agencies have come under
fire from environmental protection organizations, professional scientific
organizations and the general public alike - and for good reason. Widespread
stream channelization, reservoir construction and other such activities have
been shown to have drastic effects on the natural values of wetlands.

We have attempted to gauge the magnitude of our wetland values and our
wetland losses in many ways, including dollars and cents, because our system
of land use allocation has been traditionally profit-oriented. Generally,
we have felt uncomfortable with such dollar estimates because many of the
values that wetlands provide are irreplaceable and truly inestimable. Similar-
ly, the restoration of already destroyed wetlands is a poor substitute for
the real need - regulation and restriction of alteration.

Even in the youngest parts of the U.S., where the landscape was rejuven-
ated during the last Ice Age, wetlands have been developing for some 10,000-
18,000 years. Over this period, streams, lakes, estuaries and uplands have
been evolving in harmony with wetlands, creating an interrelated system of
surface water and ground water, soil and biotic communities. Once a wetland
has been destroyed, an artery has been cut from the circulatory system and
man's best efforts can only create a mediocre substitute.

Yr wcrk has convinced me that we desperately need national legislation
protecting wetland values across the country. Individual states are to be
commended for their efforts and emulated by other states, but many presently
have no wetland legislation. We need a federal agency to regulate wetland
alteration in all areas of the country right now. Without this, we will
continue to lose wetlands at an ever faster rate and suffer the consequences
forever.

The Army Corps of Engineers has personnel with expertise to judge the
impact of various projects on wetlands and they have traditionally been
blessed by Congress with ample funds to accomplish their goals. I would
urge the Congress to maintain the Corps' jurisdiction over all wetlands
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of the U.S., as recently interpreted, not Just those in tidal areas.

It is high time that the federal government took strong leadership in
the area of wetland protection. Waterfowl and marsh bird populations have
suffered enough habitat destruction; enough homes have been washed from
stream floodplains; enough groundwater supplies have been irreparably pol-
luted by leachate from garbage dumps and road salts. To strip the Army
Corps of Engineers of their recently granted Jurisdiction over all wetlands
of the United States would suggest that my work, and the work of the people
like myself, is all for naught. I sincerely hope this is not the case.

Sincerely yours,

Frank C. Golet
Assistant Professor

FPO/mi
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July 22. 1976

The Honorable Jennings Randolph
5121 Dirken Senate Office Building
Washingtn, D.C. 20510

Dear Senator Randolph;

The American League of Anglers, a national organi-
zation representing the interests of sport fishermen
and the conservation of sport fishing.resources, is op-
posed to weakening the Section 404 of the Federal Water
Pollution Control Act.

We urge the Senate Public Works Cosuittee to reject
the W'right Amendment to HR 9560. To restrict the ath-
ority of the Army Corps of Engineers to navigable waters
carrying interstate transport would leave 75% of the na-
tions's remaining wetlands without federal protection.
Our fresh and saltwater marshes are vital to the life
cycle of both sport and comericial fish, as well as
serving as natural filters of waterborne pollutants.

While we think it uvwise for the Congress to make
substantive changes in the F.W.P.C.A. before thoroughly
reviewing the report of the National Comission on Water
Quality, we recognize there is apprehension concerning
the 404 program. To alleviate the concerns of those -bo

fear bureaucratic delay and overregulation, we suggest
the Senate adopt the moderate changes proposed in the
Cleveland-Harsha Amendment introduced in the House.
This amendment would exempt normal farming operations "
from permit requiremets and provide a machanim for
general permits for activities having a minal impact
on the environment.
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The Amerioan League of Anglers urges the Senate Public
Works C4=dtte to uphold the intent of the Vredeaa Water Pllntiom Control
Act and retain a strong 404 program.

Respectfully

Curt Gowdy
ciairmon of the Dowd

CG:mjL

- co: Suate Public Works Cmttee
National Wildlie VedUMAie
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SOIL CONSERVATION

U.S. Dept. of Agricu tur/Soil Conservation Service/March 1974

From the Adminlstrtor

Wetlands and wildlife and weather
The importance of wetlands--marshes,
bogs, swamps-is particularly evident
at this time of year. For it is when the
rains of early spring trickle, then fall,
then pour down In nearly flood force
that people are most aware of the need
for natural or manmade ways to con-
trol or absorb excess water. It is then
that wetlands do their "serious" job of
sponging up extra rainwater and feed-
ing it slowly back into the nation's
streams and rivers.

Wetlands are not wastelands. They
have the specific function mentioned.
They are havens for birds and nurseries
for aquatic life. They provide a major
setting for hunters, birdwatchers, and
fishermen to pursue their sport. And
they are a vast outdoor classroom for
amateur and professional scientists be-
cause they are the frontier between the
two great ecosystems of land and water.

The Soil Conservation Service works
with many'people to preserve, improve,
and wisely use our wetland resources.
Perhaps our major--certainly our old-
est-type of assistance is to thousands
of individual farmers and ranchers. In
1973 alone, SCS assisted landowners to
improve more than 9 million acres of
uplands and more than 539,000 acres
of wetlands for the use of wildlife.

SCS also works closely with orga-
nized groups such as the Nature Con-
servancy. The first "official" SCS assist-
ance to the Nature Conservancy, in fact,

was in Finzel Swamp, Maryland.
We continue to work with federal

and state agencies interested in wet-
lands and wildlife. SCS joined with
Wisconsin's Department of Natural
Resources to help restore part of the
26,000-acre Brazeau Swamp to a more
natural state. A road, acting as a dam,
had raised the water level and saturated
an area beyond its normal capacity,
resulting in tree and shrub deteriora-
tion and a scarcity of food for wildlife.
SCS helped design a channel to lower
the water table to its natural level.

SCS people are pleased to be among
the men and women actively preserving
and improving wetland areas. It is part
of our longtime objective of "using each
acre within its capabilities and treating
each acre in accordance with its needs
for protection and improvement."

Wetlands as wetlands have many
values. Yet it is a fact that the drainage
of some wetlands for agriculture or
buildings and other urban uses is as
old as civilization. There will continue
to be times and places when society
feels that the value of a specific wet-
land, in its natural state, should be
superseded by its value for some other
purpose. As land use pressures mount,
the American people should be fully
informed of the .spcial values of all
lands, including wetlands, so these can
be carefully considered in present and
future land use decisons.

30t COU4 AT1M2
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Akutorable Peter DomeLci
Nov Sonate Of (ice Butiding
Washington, 1). C. 20515

-ear Senator Domnici"

ChoJe or us in the wildlife profession in the Southwest are very concvrnad
about the threats to ou14 nation's vetlande, streme a"d lakes associated wxth
the Wright-Breaux mendment to HR 9560 afftxed to S2710. This amemdvent to
Section 404 of the 1972 Water Pollution Cuoarol Act is a serious threat to our
wetlands vhich are oesentail to tht welfare of wildlife in the United States.
Currently, Section 404 safeguard* wetlands. It vuld be maet unfortunate if
this protection was removed. Over 50 percent of our nations wetland have.
been destroyed by dredging, drainage, and pollution. In addition to wildlife
veses, these eitervaye are of major Loportance for recreation &.d supplies of
ptablic d.-tnking eater. We urge you to stand fLrm against any veakening of

Sincerely yours.

S. D. Schnit, t1reaiddnt
New Mexico-Arzonr Section

ne Wildll'e So, tety
Box 1402. Rt. 1
lAU Crucev. V. 'A. WILI.

sep& letter sent to: P. J. Fannin, Joseph Icontoya, lonuel t.ulan, .Iiao. (Vnla*,
ban lteizer, Morris Udall, berry (oldt-ater, arol, n .wine>.. i,'
John Rhodes
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LOUISIANA STATE UNIVERSITY
AND ASRICULtURAI. AND MaCHANICAL COULtSa

PATON ROUGE e LOUISIANA - 7010)
Center for Wetand Resources

44 COA TU IN011 11 O *FF18 OP $$A SRART SVWELOPEERT * SPANTREAT Or MARINE IIweas

July 19, 1976

National Wildlife Federation
1412 16th Street NW
Washington, DC 20036

Attention: Mr. Bob Danko

Dear Mr. Danko:

I would like to acquaint you with vhat I feel are some of the cogent arguments
to maintain the coastal wetlands of the United States under sound management
practices controlled above the level of the local political unit, and in some
cases above the state level. I think it is clear that coastal wetlands are
regional and national resources. The piece-meal development of small areas,
one at a time, without regard to the whole wetland system has a cumulative
effect which will have repercussions far outside of the immediste zone of activity.

Much has been soid in recent years about the value of the coastal wetlands. First,
let me document some of these and then try to put them in perspective by illustrating
the consequences of failure to protect them. Coastal wetlands are the nursery grounds
for nearly all commercially Important offshore fisheries. McHugh (Amer. Fish. Soc.
Spec. Public. No. 3, 1966) stated that 2/3 of the cash value of species harvested
on the Atlantic and Gulf coasts are estuarine dependent. Others put the degree higher.
It is more difficult to draw a direct relationship betwen the magnitude of the fish
harvest and the coastal wetlands. However in a recent study Dr. Eugene Turner of
this department has shown that on a world-wide basis there is a direct relationship
between the offshore harvest of shrimp and the total area of the salt marsh upon
which that fishery is dependent. The relationship is with the marsh area and not
with the inland water area, indicating the importance of the marshes as a source of
organic food for the shrimp and as a nursery habitat.

In addition to commercial fisheries recreational use of the coastal zone has generally
been underestimated. Two-thirds of the population of the United States lives in about
one-third of the land that lies along its coasts. This has resulted in tremendous
population pressures on the coastal wetlands, sport fishing and recreational use is
a natural outcome. Louisiana, for instance, has 2,000,000 licensed fishermen. A
recent study in Georgia concluded that on the average each coastal sports fisherun
spends $80 a year in sport fishing. I think that is probably low but even at that
level for 2,000,000 fishermen that Is $160,000,000 per year spent for sport fishing
in Louisiana. In many areas coastal sports fishing is much more important economi-
cally than comercial fishing.

In addition to the fisheries and recreational value of marshes wetlands perform
another general function which has sometimes been called the free work of nature.
What this has come to mean to me is that certain work is accomplished by natural
systems when maintained in a productive natural state. By low expenditures for

76-161 0 - 76 - 29
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National Wildlife Federation
July 19, 1976
page 2

maintenance and protection of this condition society as a whole protects itself
against really high investments duplicating the services of nature. An example
of this is the treatment of seae along the Atlantic coast. In a recent EPA
report (Sweet, D. 1971. The economic and Social Importaqce of Estuaries) it was
shown that five major estuaries on the Atlantic coast treat amount of organic
sewage equivalent to an average of 19 pounds of biological oxidation demand (boo)
per day per acre. These estuaries treat this In the sense that savage is dumped
into them and it disappears. That is, the organic matter is oxidized, and the
inorganic nutrients are removed from the estuarine waters Ln one way or another.
In a sew&ge treatment plant we call the oxidation of organic matter secondary
treatment, and it is relatively inexpensive--2 1/24 a pound of W0D. but the t
removal of Inorganic nutrients, especially nitrogen and phosphorus, which occurs
in the tertiary treatment stop of tretnent plants, is very expensive--something
like $2.00 for the equivalent nutrients found in a pound of S00. So along the
east coast the estuaries end associated mershes are rinmving nutrients which would
cost about $2.00 a pound of SM0 to remove. The load of organic matter dumped into
these estuaries is destroying the water quality as Is shown by periodically low-
oxygen concentrations and fish kills. The cost of providing secondary treatment
plants for all this sewage while high, is a cost which our cities can absorb and
should absorb in order to maintain the watland-estuarine systems In a healthy state
so that they can effectively perform the more expensive task of tertiary treatment.
So the very real free work east coast estuaries perform is worth about $4,000,000
per d - at least that is what it would cost to treat the domeutic sevage currently
dumped into them.

Domestic sewage is a special case of a general problem which estuaries, over many
millenia, have evolved to handle. Estuaries are the downstream receivers of river
discharges. livers in general have high nutrient concentrations and have had them
since before man started applying fertilizers on his farmland. The downstream reser-
voirs have evolved in this high nutrient environment, and have developed as efficient
nutrient traps. The conditions for this are shallow vell-aied waters, marshes
which trap silt and associated nutrients, and very high microbial activity. When
the organic load is too high as in cases of extreme pollution or when the river by-
passes the estuaries, as is happening with the Mississippi liver, the offshore waters
become polluted, that is, anoxic and unable to support marine life. This leads to
the kinds of problems currently experienced on the beaches from the New York bight
north, vith the accompanying high cost of clean-up.

In addition to this general role of estuarine systems as nutrient traps, the ex-
tensive expanses of wetlands act as storm reservoirs and protect inland areas from
the severe effects of hurricanes and other storms. Karsh filling and human encroach-
meat into coastal areas has resulted in enormous damage from storms, damage which
i usually paid for finally by the tax payer through the federal government.

Another fresh service of nature is that of harbor and beach protection. Harbors in
particular are a good example. In 1888, a geologist, named Dunbar described how
all the harbors of Now England filled vith silt when the great marshes were



445

National Vildlife Federation
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drained and leveed. This occurred because the marshes were no lonSer able
to trap silt,end because water currents in tidal passes were reduced as the
ntertidal volume decreased.

It Is difficult to put a monetary valua on these free services. One can quote
the enormous expense of dredging, the enormous coats of storm damage in low-lying
coastal area, and the expenses which would be incurred in building tertiary
treatmet plants along coastal waters. For Instance a rough estimate shove
that the value of the tertiary treatment which the east coast marshes perform
ti presently about $2,500 per acre per year based on the coat of operation of
tertiary treatment plants. It should be emphasized that this is the social
value, that t it does not accrue to the mner of the wetlands. These free
services accrue to society as a whole and should the wetlands he destroyed,
government would be placed in the position of providing many of the same services
at tremendous cost in taxes to the general populace. The conflict between private
ownership and the welfare of society is particularly clear here, and is one reason
strong regionally-based management plane and practices are needed.

The problem Is a regional one rather than a local one. For instance the Mississippi
drains nearly half the continental United States. Problems of the Louisiana estuarines
areas result in part because of the conditions of drainage, farm fertilization and
sewage disposal throughout the Mississippi watershed. The soe can be said of nearly
every estuary in the country. Thus wetlands need to be protected from piecemeal
developments which individually have no great effect on the estuarines system, but,
taken as a whole have a very significant cumulative affect. This can only he done
by develcpment of strong management plans, and review and permitting authority
which transcends that of local governments.

6 an" eG. Gosselink
)x Professor and Chairman

Department of Mairine Sciences

P
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Citizens Committee on Natural Resources
WOO Vermunt Avenue. N.W. Wauhington. D.C. 20005 9 (2021 638-3396

July 19, 1976

The President
The white House
Washington, D.C. 20So

Dear Mr. President:

O 3 June 1976, the Uouse of ROprementatfvem passed by voice vote and
set to the Senate the Wright Amendment to Section 404 of the Federal Water
Pollution Control Art (P.L. 92-500). This action, if confirmed by the
Senate and the President, would strip federal protection from uillions of
acres of noatidal wetlands of vital importance to our economy as well as to
the cultural, recreational, and aesthetic enjoyment of the American people.

We consider the House action, taken In response to ill-founded fears,
to be hasty and ill-advised. No consideration was given to environntal
or economic impacts, nor vas any public hearings conducted on this or the
earlier and similar Breaux Amendment. Scientific and conservation interests
and the Seneral public vere given no scheduled opportunity to comment.

The Wright Amendment is sweeping and complex in its Implications. It
contains many ramifications bearing on the future of the Nation's critical
aquatic areas and the related natural resources and public values dependent
upon them. By narrowly redefining navigable waters, it would exempt virtu-
ally all but salt and brackish water marshes from the dredge-and-fill permit
system now admlniqtered by the Corps of Engineers and the Environmental
Protection Agency. We are deeply concerned that the Wright Amendment, if
enacted, viii undermine Important interrelated lavs and regulations, espe-
cially the long-standing Refuse Act of 1899. The important and priceless
aquatic are-to of our country require continuing protection.

Wetlands in their natural state have many irreplaceable public values
that should be msaintaled. Because of their water-holding capacities, they
haye been proven to act as storage basins that help reduce floods that might
otherwise threaten human life and property downstream. By dotn so, they
curtail the need for flood control dame and levees and thereby help reduce
public coasts and burdens on taxpayers, including payments made for emergency
relief. Scientists have estimated that a 6-inch rise in water level over a
10-acre wetland accounts for the storage and gradual release of more than
1.5 million gallons of water.

Wetlands play a significant role in ground-vater recharge, assuring re-
liable and continuous supplies of water for many municipal, industrial, and
agricultural cumplexes whose growth, and even existence, derenda upon them.
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Of equal importance is the value of wetlands in serving as water-
filtration system that remove large quantities of silt sad water-borne
pollutants from stream vital to usicipelitie, industry, and agriculture.
by reducing the nutrient load in flowing water, they help minimtse algal
bloom and rank aquatic plant growth that lower the effectivenms and shorten
the lives of downatream reservoirs. Most of these reservoirs were built and
are maintained with taxpayers' funds. Intenive study of a strem is Georgia
by the Federal Water Pollution Control Admnistrato shoed that a heavily
contaminated stream purified itself to highly potable standards after
passing through lees then ten ll" of upland amp. The cost of artificially
removing these contaminants vould have involved substantial capital isvest-
masts by industry and govern t.

Of equal Importance to the national economy i the contribution of
wetlands to the vell-being of the nation's hard-pressed fishing industry.
The importance of small headvater stream, which would be classified as non-
navigable under the Wrlht Amendmnt, to the maintenance of anadromous fishes,
such as salmon, steelbead trout, shad, and alewives, which dend upon such
stream for spaming, ts obvious. What is less widely recogaised is the
value of interior wetlands in nourishing and replenishing coastal and
lacustrine estuaries into which they feed. A high percentage of all shell-
and finfish of commercial and sport value spend all or part of their lives
in such areas and need them to survive. As with micipal, Industrial, and
agricultural water supplies, upland wetlands eliinate the influx of contam-
inants that frequently cause the closure of fisheries of great Importance to
local industry. The current Lepona disaster involving the James River in
Virginia and Chesapeake lay has serious implications for local vatermen,
and night not have occurred if the contributing factory had been located
farther upstream and the river's waters subjected to the cleansing action of
riparian wetlands.

Sitllarly, by regulating flows of feeder stream, upetream wetlands
help maintain the precise degrees of salinity required by oysters, shrimp,
clam, and other cesiercially important estuarine species.

These Important functions assum greater importance in the light of
the recently adopted 200-lle fishery jurisdiction. That authority, an you
knov. calls for Improving management of the United States', as well as the
rest of the world's, fishery resources. The Wright Amadment threatens to
permit destruction of the aquatic habitats required to assure perpetuation
of those resources. Permit that to happen and the economy will be short
changed forever.

These are only a fey of the siSnificant values, important both *con-
osically and ecologically, that are threatened by adoption of the Wright
Amendment.

In view of these facts, we urge you and the Executive branch to au-
thorize the Corps of Enaners and the Environmental Protection Agency to
proceed with implementing the guidelines for handling dredged and fill
materials under Phase It of the Corps permit program under Section 404 of
the Water Pollution Control Act of 1972 as published in the Federal Regieter
of 25 July 1975.
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we belie" that the Nwirosmatal Protecties Agcy sad the Corps, sad
possibly Cogres a. vU, shold hoM plLe hearing for the purpose of ft-
viewing the enrises ecowmleted snce 25 July 1975 i& kindlin perwita
uader the 404 progrn Tbese bealwa should identify if sd how the progmn
ad procedures should be rnfind. The melts of tL, heati or hearings

would be used to mid a vell-deelspd program that I& acceptable sad to the
loetar poleL. isterst for usLatelng the chemicals physical, sd bi.-
logical iegArty of the Mtios's watn. This is the follow-up procedure
established previously md eswood is the Fedsral egister o 25 July 1975.

It to sot our position to support a program to curtail all develoPep t
of aquatic sad ssociated nrew. lather, we seek practical guldellUms that
insure orderly plintng sad aare a of imortant aquatic area as

part of a total deulepwast plan.

Us respectfully appeal to yo str belief is fairese in government,
enlist your support in helping eaem pqlIc participation is the decisto-
nakisg process, sad urp that the pere of your high office be used to
fore s effective joint federal-state progrn to maintain, net degrade and
dessto the important water and other aquatic resources of our natto.

IMpsctfully yours,

karica Fisheries Soety
Carl I. Sullivn, Imcutive Director

Arnica Littorl Society
Joh Clerk, Waskints Director

J.M. WDg Darling Poedatift
Shery I. isolr Chirm

lntereatieosal A46o64a002a4o Fish
ad wildlife Asscies

Job I. Pelps. President

atiesal Audbon Society
Joseph P. Ia , Yice President

North wereas Wildife 1TooJstiee
Laensce R. Jab, Secretary

7he Race Care"s tut
Shirley 4. BSP. 9881tIVO Diretor

wrtcca Institute of Btological sciences
Richard Trmuell, ftecutive Director

Citiasm Consttoe as Natural Rasources
Job Burdiek, zcuative Director

friends of the Earth
David 1. Drever, Preoldeut

Issak Waltos Lsagu of Amrice
Jack Loress. Lcut i Director

National Coelition for arie Coseervatioe
Frank a. Carlton

Natural ssources Define Council,
swrssetal, Lobby

Mesald 8. Outen

Sierra Club
se Cooes, ahsimtos Ispresutative

sport ifehiag Imtwi T Wilderness Society
Richard K. Stood, Beau e VLC Presideet George D. Davis, lascutive Director

The Wildlife Society
Fred G. veades bestve Director

Worl wildlife Fid
Godfrey A. lochefeller. bfecutive Director

Wildlife Hoawmwast Institute
Daiel A. Poole. President
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606 TIMTEENTI STR.E, N.W. (SUITE 801) WASHINGTON. D. C 20D05 (202) 757-0668

ounc,.s July 19, 1976
A GITrLIIO

M r LSM" senator Jennings Randolph
Vat. pN.tm.

Ud-.... vA Chairman Public Works Comittee
P A MULUAM Dirksen Senate Office Duilding

Vat Room 5121
OMMWas U. S. Senate

A V A4DC 2031
Vt. P"AM Washington, DC 20510

R a MOTurn, Doear Mr. chairman:
H.weh M kThis Organiation is pleased that on July 27 and 28, 1976, the

I Senate Public Works Comittee will hold the first Congressional
VXTUF S A,, bearings on the right-Ureaux Amendment (section 16) to S. 2170

ho."Fi that vould drastically change the thrust of Section 404 of 1. L.
9 L mWma 92-500. We are. however, dismayed with the paucity of organizations

S""s&m being permitted to testify that oppose the Vright-Breaux Amendment.
IL CA&MC.U

PI C&" The Sport Fishing Institute recognize& and appreciates the value
wN.U.N.Cam of this Nation's wetlands. The unique habitat represented by wetlands

L F Lrnsnry is an integral part of many fishes spaving requirements and the
TLo O reproductive habitat requirement of various aquatic organisms that

a A MCCL3UAM are pert of the diet of many fishes that eventually enter sport
1 00. and comercial fisheries. In addition, wetlands through their

D S MOUIMM.
L. f purifying qualities significantly contribute to improved water

B S quality. There are no substitutes for wetlands; they cannot be itL-
a-Mid. K V gated. because of the great value of wetlands this organization feels

IV TUVIEILL, that they must be afforded the protection of a National tresure.
Cakan... I C The Vright-reum Amendment does not provide that protection. It

1 ch@ , delegats protection to the various states with only a few states
K V Wom having sufficient lavs to protect wetlands. What will protect that

a-ft.. We irreplaceable resource until the states Sear up to furnish that
protection? We submit that nothing will protect them.

A L 0 The sound, comprehensive three-phase Section M0M permit program
gas-- C. promulgated by the U. S. Corps of Ingineers ou July 25, 1975, in the

A. ju Resister is working. When phase three of that three-phase
U program goes into effect on July 1, 1977, all waters of the U. S.

,p ,Fu will be protected by the permit system. Modification of the permit
system that would exclude certain agricultural and forestry practices

mnVT , ST~l that have minimal adversa environmental i pact Is acceptable. To
K S"04 that end, the Sport fishing Institute supports Senate bill 3663 that

saw.,.P.*^". would emend section 404 of P. L. 92-500.

A,' ,.,VI. r. Chairmen, it is gratifying to know that the Senate will not
oei act precipitously on so important a matter as the fate of this nation's

C bc .wmina wetlands as did the lasos of Representatives. Your Committee will
901 S."t" give the hastily-coe ived WrLght-Ireauz Ameniment its first public

bearing. e era confident that the bearing will Lpress upos your

Jj19 S'Naionaj ::AVniAofd 91~a Conuztvln &iujanizafion
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Senator Jennitgs Randolph
Page 2
July 19, 1976

Committee" that Wtlands are worthy of federal protection. Purth4r, we are confi-
deat that Govertumot witness wil demonstrate to the Committee that the
existing permit system, with uodification 0 called for in 3. 3663, does and
will allow both protection of wetlands and an orderly development of wetland
areas that is coqatible with the resource.

It is respectfully requested that this letter be made part of the record
of the Public work CGomittee's bearings on Section 404 of P. L. 92-500.

Sincerely yours,

Itxcutive secretary

C zlcb
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Indiana Conservation Council, Inc.
.AMES E. FRCE P.O. BOX 672
EXECUTIVE SECRETARY MUNCIE, INDIANA 47M06 PHONE (317) 288-038

July 14, 1976

The Honorable Jennings Randolph
Chairman, Senate Public Works Committee
Russell Office Building
Washington, D.C. 20510

Dear Senator Randolph,

Enclosed you will find a series of petitions containing several
hundred signatures of people deeply concerned with the destruction of
wetlands at Lake Vawesee here in Indiana.

At the present time Indiana law is not sufficient to protect wet-
lands from drain and fill operations. The provisions defining the
"legal lake level" in the Indiana law do not recognize the importance
of wetlands to the environment nor do they contain any biological cri-
teria by whioh a wetland can be defined. This leaves our state's wet-
lands open to development regardless of the consequences.

Section 404 of the 1972 Water Act pertains to this situation.
Phase 2 of the Army Corps of Engineers program of implementation brings
Lake Wavasee under the umbrella of protection afforded by the present
lay. At the time this letter is being written the law is being tested
in U.S. District Court in South Send, Indiana. The case relates to wet-
land destruction at Lake Wavasee and was brought by the Army Corps of
Engineer* and the U.S. Department of Justice against private developers.
eare very hopeful that this case will be resolved in favor of wetlands

protection. It ie our understanding that htis is the first case of its
kind on an inland natural lake and we believe it demonstrates the value
of the 1972 Water Act.

In our opinion, Congress fully intended that the waters of the Un-
ted States, all waters of the United States, were to be cleaned up anA
maintained in a state of high quality. Acceptance of the Breaux or '*rtght
amendment would negate this intention. We fully realize that there are
come small farming practices etc., that could be effected by the Act as
presently in force, however, the Cleveland-Harha amendment would have
removed these problems satisfactorily without damaging the intent of the
1972 Act. Out intent is to impress uponyou and your colleagues that
many of ua in Indiana are opposed to any amendment of the 1972 Act that
would allow for destruction of our already seriously threatened wetland
resources.

AFFILIATE OF NATIONAL WILDLIFE FEDERATION
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If you have any questions or comments, or if we can be of any ser-
vice to you in this matter please contact us at your earliest convenience

Sincerely,

James E. Rice
Executive Secretary

cc Sen. Birch Bayh
Sen. Vance Hartke
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The Conservation Foundation
1 717 Massachusetls Avenue. N W. Washington, 0 C 20036
Telephone (202)797-4300 Cable CONSERT

July 27, 1976

Senator Jennings Randolph
-Chairman -
Senate Public Works Committee
5121 Dirksen Senate Office
Building

Washington, D.C. 20510

Dear Senator Randolph:

In response to the Committee's request, The Conser-
vation Foundation is submitting this statement to the
Senate Public Works Committee in support of the dredge and
fill permit program, as developed and implemented by the
Corps of Engineers and the Environmental Protection Agency
pursuant to Section 404 of the Federal Water Pollution
Control Act Amendments of 1972 (FWPCAA) (P.L. 92-500).
Among the reasons for our support of the program are the
three discussed below.

First, the present 404 program has not been abused,
but rather has been effective in protecting our water
resources. By denying permit applications for 404
activities which would have had a significant adverse
impact on the aquatic environment, the Corps of Engineers
has saved many acres of valuable wetlands which, except
for the program, would probably have been irreparably
destroyed. Areas within the Section 404 program juris-
diction, such as tributary waterways and their associated
wetlands, have a water cleansing capability. These areas
may also serve as spawning and nursery areas for commercial
and sports fish; as recharge areas of groundwater for
water supplies; as natural protection from floods and
storms; and as essential nesting and wintering areas for
waterfowl.

The COE has demonstrated that it is capable of
administering the program in a responsible and evenhanded
manner. The excessive administrative burden (and thus
the financial burden to taxpayers) that many feared would
be brought about by increased numbers of Section 404

a-
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Senator Jennings Randolph
July 27, 1976
page two

permit applications appears to have been overestimated.
Assistant Secretary for Civil Works Victor V. Veysey,
in a letter to Representative James L. Oberstar dated
June 3, 1976, stated that one reason for this is the Corps'
expanding use of the general permit to authorize similar
types of work in an area having minimal adverse environ-
mental impact. The use of the general permit will lessen
the burden of the increase in the workload resulting from
implementation of Phases II and III of the 404 program.

Second, neither the Congress nor the public has taken
the opportunity to consider carefully all possible
ramifications of amendments to the 404 program nor has
the existing program been given a chance to show that it
can be workable and reasonable. The Wright amendment passed
the House without a hearing, and should this amendment
be enacted into law, the present program would be changed
drastically. One basic change, for example, would be
the creation of a different definition of "navigable
waters," one which is far more restrictive in scope than
the pre-1972 definition and the definition in the 1972
Act ("waters of the United States, including the territorial
seas" (Section 502(7))). Many such changes have not
received public attention or debate.

In the Veysey letter mentioned above, the Assistant
Secretary expressed his belief that Phase II of the present
program should be given a chance to work by seeing how
the actual permit workload develops. He recommended,
as does The Conservation Foundation, resistance to legis-
lative action based on huge projections of permit appli-
cations.

The public has not had the opportunity to fird out
what effects the implementation of Phase II of the
present program might have on their activities which
would become subject to regulation under Phase II juris-
diction. There may also be questions about precisely
which geographic areas do come within the Phase II
jurisdiction. The Congress should consider giving the
Corps enough time to hold a series of public meetings to
allow public debate of 404 program issues and to clarify
any misunderstanding which members of the public may
have concerning activities regulated and jurisdictional
coverage.
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Senator Jennings Randolph
July 27, 1976
page three

We cannot overemphasize the importance of the duty
of Congress to itself and to the citizens to make certain
that every issue has been raised and discussed. Congress
will have fulfilled this duty only when it has examined
the specific problems associated with regulation of the
deposition of dredged and fill material within the context
of the regulation of all activities causing water pollution.
Without such a thorough examination, any amendment Congress
passes would be premature.

A third reason we support the present 404 program
is that it cannot be replaced by any other program. It
is highly unlikely that any 404 program which reflects a
compromise in jurisdictional coverage can regulate
dredge and fill activities as effectively as the present
program. The Corps has not overregulated; rather it has
changed its approach to environmental problems and has
shown commendable ability to consider both environmental
and economic factors in deciding whether issuance of a
particular permit would be in the public interest.

We would find acceptable amendments proposed to
Section 404 which would explicitly authorize the use of
general permits for regulation of dredge and fill activities.
Also acceptable would be explicit exemption from regulation
of normal farming, silviculture and ranching activities,
such as plowing, cultivating, and harvesting; as well as
exemption from regulation of the construction and main-
tenance of farm ponds, stock ponds, and irrigation ditches
and the maintenance of drainage ditches.

. The Conservation Foundation strongly believes that
the present 404 program is the common-sense approach for
regulation of dredge and fill activities in the waters of
the United States. The program provides an extremely
important means for enabling us to restore and maintain
the integrity of our Nation's waters, while insuring that
this and future generations can enjoy the benefits
resulting from having protected our wetlands.

Thank you for allowing us to have the opportunity
to submit our comments to you and the Committee on this
program. // erely,

William K. Reilly
President .
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A GUIDE TO UPORTAItT CHARATERISTICS A,4D V'%vUE
or FRLSldATER WETL,'A5 IN 1 THE NORTliAST

Editor - Joseph S. Larson

Wetlands Research Team:

John J. Foster and Tirath %. Guotj
,ard S. Mot ts on P,

Walter L. Cudnohufsky,
Jullur G. Fabos aid Rich-ard C. Snrardon

Joscph S. Larson and Fr.-nk C. GW~et

July 1573

The work up,, which this report is bse-1 wa. supported 5y fends
provided by te.o United States Deoartent o( 1:1,,c : .trior. office

of Water Resoi.r'.es Research, a- author;zed uncetr tn Water

Resources c.s',arch Act of 1964
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WEfLIN[iS AU (.RUIO 'ATCR

Ward S. flotts
and

Richard W. Heeley

What is Ground Water?
Water which penetrates the earth's surface from precipitation

and from infiltration by streanrs, ponds, and lakes may be broadly
defined as groundwater. Entry, storage and movement of ground
water are influenced by several factors including thz characteris-
tics of soils and rocks as well as topography, landscape and
surface drainage.

How arc- Wetlands Related to: Grcund Water?
tletlands in 1Massacnusetts c.an be classified into five basic

categories based on und rlying deposits. These in turn determine
the nature of ground-vaTer occurrence. The approximate percentage
of each wetland category to the total area oi wetlands ir, the
state is as follows: till and bedrock, 29%; stratified drift, 39%;
alluviu1, !3%; lake bottom, 16%; and other deposits, 3%. Strati-
fied-drift wetlands include wetlands on outwash, ice-conitact depos-
its, glacial lake deltas, and other perrreable deposits of glacio-
fluvial origin. 'Ietlands or. other deposits include those on post-
glacial sand spits, sand dunes, and r-arine and estuarine deposits.
Each kind of wetland receives, stores and transmits w.ater in veiy
different ways.

Till is the geologic term for material that was deposited
directly by glacial ice during the ice age; bedrock or "ledge" is
the term for hard, competent crystalline and stratified rocks
which form the foundation of the landscape. Ground water in bed-
rock-till wetlands occurs in a "perched" condition above the
poorly-pereable bedrock and till. These wetlands are underlain
by relatively small amounts of water and for the niost part owe their
wet condition to periodic flo-ding and back overflow. For the above
reasons beorock-till wetlnd5 are thc least permanent of all: i.e.,
they can easily lose their "wet" character in the arid portion of
climatic cycles. These wetlands do not contain enough %,aLer to
supply towns or industries but they may contain enough water for
adequate dorx. stic supplies.

Stratified drift (including outwas and associated deposits)
and alluvium,, were la;d down by surface streams and rivers. Allu-
vium was deposited by recent strea;ns and stratified drift was de-
posited by streams flcwing on, or from, glacial ice. Stratified
drift was well sorted by running waLe, ;rid the fine-grained silt
and clay was carried downstream or "flu-,had away". Consequently,
stratified drift has high porosity and a great capacity to I-old
and transmit ground water.

76-161 0 - 76 - 30
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In stratified-drift 'wtltds end alluvial v;etland,., ground
water o,;cJrt, in dcpos it5 of silt, sand, and jravel under watcr-
table conditions; i.e., water will neitLiter rise nor lowiur in a
test well drilled through the saturated zonc. Soni wetland-
associated deposits, where very thick, have the capacity to yield
large quantities of water to wells. Because most stratified-
drift wetlands and somc alluvial w.ietlands are underlain by large
quantities of water in storage and transit, they are more "perma-
nent"'than bedrock-till wetlands, i.e., they tend to keep their
wetland character through changes of climate or through ranges
of stream regime.

As water from the melting glaciers deposited Its burden of
sand and gravel, fine grains of silt and clay commonly stayed
suspended in the melt water until the water entered ancient
glacial lakes. At one time these lakes were numerous and in-
cluded large areas such as the Massachusetts portion of the
Connecticut River Valley and Hockornoc Swamp in Southeastern
Massachusetts where silt and clay slowly settled out to form fine-
grained lake-bottom deposits. Host of these lakes drained and
"dried up" when their outlet strearis eroded through dams of glacial
debris or where the retreat of the glacier resulted in water flow-
Ing away from the lake.

Two hydroqeologically different types bf wetlands occur on
lake beds of fine-grained silt. As in bedrock-till wetlands, some
lake-bed wetlands are characterized by a shallow "perched" water
zone fed by flooding surface streams; consequently, these wetlands
can be readily modified by channes of climate or stream flow and
are less "permanent". Thu second type is the most "permanent" of
all wetlands because It is characterized by a deep zone of artesian
water below the scini-confining lake beds. The source of the arte-
sian water zone is com,,only from a large surrounding area and
therefore affected to a minor degree by changes in climate or local
stream flow. The deeper zone of artesian water is usually ,,nder
pressure and consequently the water slo-iy percolates upward
through the clays to form a shallow perched water ?one on top of
the clays. This steady recharge from the deeper zoie kecps the
wetland in a constant "wet" condition. This shallow perched water
condition may also occur in wind-blown sands or other shallow un-
consolidated sediments.

What Specific Criteria Determine Oroind-Water Values?
The following criteria are use'ul for evau)ting the adeouacy

of wetlands for ground-water supply if te aceolony of the wetland
area is known and if test wells have been drilkld into th2 w:et land
land test-pum pd.

TRANSHISSIVITY: the ability of a water-bearing formation or
aquifer to transmit viater to wells.

STORACE: the amount of water in storage and available for
pump ing.

6
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QLALITY: quality of ground water undcrlyiny wetlands (ch,-m-
ical and iiologic-ul quality must nset Public Health stan-
dards).

In lieu of test drilling and other detailed Information to
accurately determine these criteria, an indirect and very rough
estlrate of ground-water supplies In wetlands can be made using
two criteria:

Measurements of base flow of streams flowing out
of wetlands. If the stream (or streams) leaving
the wetland has a much greater flow than when
entering, there probably is considerable ground-
water movement and storage beneath the wetland.

2. Examination of surficial geology from published
maps or unpublished geologic information in
state and federal files is a rough index of the
productivity of aquifers underlying wetlands.
The highest-yielding aquifers occur In permeable
deposits of sand and gravel such as glacial out-
wash plains, ice-contact deposits, and coarse
alluvium. Some of the aquifers, howeverr" may be
buried beneath impermeable layers such as silt
and clay of glacial lake beds and the aid of a
trained geologist should be sought to help in
using the maps. In Massachusetts about one-
third of the state is covered by detailed geo-
logic meps (published or on file in the Boston
office of the U. S. Geological Survey) and our
study has produced a generalized surficial
geology map for the entire state (enclosed).

Benefits to Han and Some Precautions
Hydrogeologic studies indicate that wetlands are a valuable

potential source of ground water. The number of wetlands under-
lain by productive ground-water supplies is large. The actual
percentage can be determined only after field studies, but our
studies indicate that this may be in the order of 4O-5O percent.
At least 60 Massachusetts cities and towns have municiple water
production wells in or very ne3r wetlands. At a time when in-
creasing stresses from population, with attendant urban and in-
dustrial development, are causing nvre water demands, the ground-
water occurrence in wetlands is relatively unrecognized. Im-
proper development threatens to seriously impair this resource.
For example, the improper placing of landfills can cause quality
deterioration of wetland aquifers. Unrestricted urban develop-
ment can "concrete over" critical aquifer areas, preventing in-
filtration of rain and snow-melt to recharge ground-water storage.

7
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Wetlands are an Intcgral part of th? hydrologic system and
they function for the benefit of man in other important ways.
The low, flat surfaces of wetlands gather runoff from adjacent
hills and allow the water level to build up as they slowly re-
lease water to streams, reducing peak flood flows. After wet-
lands are flooded, they nay recharge water-bearing formations
or aquifers for several weeks. For an even longer period, wet-
land water storage augments the low-flows of streams.

Wetlands also discharge considerable amounts of water
through evaporation from pools of standing water, from soil
moisture and through transportation of water by plants. Where-
as recharge of water is intermittent, this discharge is contin-
uous. Greatest discharge occurs during the summer months in the
growing season. The total amount of viater discharged during the
year Is roughly equal to the amount of recharge (under a constant
precipitation regime). However, the timing and manner of dis-
charge can vary, particularly if man enters the system. Wells,
for example, can cause a greater artificial discharge of water
and reduce natural discharge. Many wetlands are ground-water
discharge areas where man can carefully and successfully compete
with nature for his share of the discharge. However, man must
not overdevelop.the ground-water supplies by pumping more than
the "safe yield" of the aquifer. The "safe yield" is that amount
of water that can be pumped without depleting the aquifer or
without Impairing the water quality of the aquifer. Also, man
should not o/erpump so that water levels are lowered to the depth
that wetlands "dry up" or lose characteristics that make themi
desirable for wildlife, visual and cultural reasons. These limits
can only be determined by careful field geologic studies.

8
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ECONOMICS OF PRESERVING INLAND WETLANDS FOR WATER SUPPLY

Tirath R. Gupta and John H. Foster

When economists consider preservation of a natural resource
such as a wetland, thev 'think of the potential of the resource to
contribute to social and economic welfare. Wetlands may be pro-
ductive in both material and nonmaterial ways. They may be con-
sidered valuable as habitat for wildlife, they rmay have v!sual-
cultural values, act as buffers against floods, may possess bio-
logical and educational values, be sources of water supply, and
provide recreational opportunities.

Most, but not all, of these benefits are intangible and their
values cannot easily be measured and expressed in terns of money.
In other words, preserved wetlands constitute important common
property resources, but the benefits from them will not be identi-
fied and priced by the established market mechanism.

The role of the economist in such a situation is to develop
methods of making comparisons between benefits to society of wet-
land preservation and the benefits received by society when wet-
land areas are changed to some other use by filling, draining, or
flooding. These latter benefits are called the opportunity costs
of preserving vtlands because they are benefits which society
gives up or does without in order to preserve wetlands. To arrive
at the opportunity costs of preserving different types of wetlands
in different locations throughout the state, the market price of
such lands is being used as a base. This provides a good measure
of the buyer's expectations of returns from alteration of the wet-
land in question. The logic here is that someone will buy a wet-
land for developmental purposes only if the expected annual return
from such usage is greater than or equal to the interest the money
paid for it would earn annually when invested elsewhere.

To be able to measure the social benefits from preserved wet-
lands, the economist nust work with other disciplines. Once the
data on benefits and opportunity costs are obtained, comparisons
can be made to arrive at economically viable decisions whether to
preserve or to alter wetlands. In this study, measures of wild-
life, visual-cultural, flood control and water supply benefit%
from preserved wetlands are being developed. At this stage, we
can provide one example to illustrate the approach.

This example !s based on an examination of water supply eco-
nomics of wetlands which lie over good acquifers. From this we
are moved to suggest that a municipality can afford to pay $60,000
or more per acre for wetlands which have a high potential for
municipal water supply. Moreover this may hold true for as much
as 50 percent of the wetlands in Massachusetts. The approach is
to use the cost of water supply from alternative sources to serve
as a basis for arriving at the monetary valuc of water supply

17
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from wells in preserved wetlands. To do this we assume that water
Is available, for a particular cormunity, from another source at
an equal distance from the wetland.

The U. S. Geological Survey has calculated the cost of supply-
Ing water from well fields in the North Atlantic Region (Cederstrom,
1970). Their study examined wells ranging from 300 to 1,4Oo
gallons per minute (gpm) In ylel.d and from 75 feet to 200 feet in
depth. The cost of water per 1,000 gallons per day (gpd) at the
well head was calculated by multiplying the capital costs by an
amortization factor of 1 .625 percent to find the annual amortiza-
tion charge; and adding the annual maintenance charge to obtain the
annual cost. This figure was divided by 365 days and then by the
number of thousands of gallons of water pumped per day. Added to
this was the cost of pumping the water at the rate of (@) $0.0009
per 1,000 gallons (Cederstrom, 1970). The cost figures thus cal-
culated ranged from $0.0204 to $0.0221. On the average, this means
a cost of 2.124 per 1,000 gallons of water.

Since these calculations were based on 1968 conditions, we
have Inflated the figure of 2.124 by 15 percent to reflect the rise
in capital equipment prices and pumping costs.-L/ This produces an
estimated cost figure of 2.44t per 1,000 gpd. at the well head for
1972.

This figure accounts for amortizing the capital costs of com-
pleting the well, maintaining and replacing the equipment, as need-
ed, and the pumping *costs. Since it does not cover the cost of
management, we added 0.33¢ per 1,000 gpd., based on experience In
the town of Amherst. 2/ This raises the total cost to 2.77t per
1,000 gpd. at the well head.

IThe choice of the correction factor was based on an approximation
of the rise in the general index of wholesale prices in the
United States between the years 1968-1972.

2 The subject of cost of management of a well was discussed with
some personnel of the Water Supply and Distribution Division of
the Department of Public Works in Amherst. They hold that, on
an average, It takes approximately one man hour per day to manage
(i.e. routine checking, etc.) a well and the person is paid approx-
Imately $4.00 an hour. Given this information, the figure was
arrived at as follows:

$
(a) M3nagement expenses per well per day.
(b) Management expenses per 1,000 gallons of wSter

with a discharge capacity of (300 + 1,400) or
2

850 gpm. or 1,224,000 gallons per day, I.e. S4 0.0033
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At this Juncture, vie can assume that a central distribution
point for a town Is located at a distance of I-5 miles from the
well head and employs a 12" pipe. Given these assumptions, plus
the facts that the fixed cost of laying a 12" pipe is approxinate-
ly $11. per running foot and that a pipe of this size can carry 3-4
million gallons of water per day per 4-5 miles of distance, the
transportation 5ost works out to be in the neighborhood of 1.54
per 1,000 gpd.2' When added to the previous figure of 2.77€, this
means that the cost of'water supply to a town, at its central dis-
tribution point, would be 4.27C per 1,000 gpd.

We recognize that this generalized figure cannot be applied
to all situations due to geological differences and variations In
prices of equipment. It is, however, useful for broad planning
purposes and serves as our basis for arriving at water supply ben-
efits from wetlands.

An alternative source of water for some towns whose wetlands
have been destroyed, is the Metropolitan District Commission (HOC).
The Commission charges the towns 120 per 1,000 gallons, irrespec-
tive of the dis ance of their central distribution point from the
main reservoir.2_' This rate has been effective since 1962 (HOC,
1971, p. 7).

We can now compare this 12 cents with the 4.27 cents per 1,000
gallons which well water from their own wetlands would cost the
towns. The difference is 7.73 cents or, in annual terms, about
$28.00 per 1,000 gpd. This figure of $28.00 represents the differ-
ence betweeli the yearly cost of groundwater from wetlands and from
a convenient (and probably the cheapest) alternative source. In
other words, if a municipality pollutes or destroys its water-bear-
Ing wetlands, thus making this source of water unavailable it is
forcing Itself to pay $28.00 every year for each 1,000 gallons of
water consumed per day.

3The figure wa.s arrived at as follows:
(a) Fixed cost of laying 12" pipe of 5 miles in

length e $14 per running foot
(b) Amortization cost per day @ 4 5/8 percent per

year, I.e. (Fixed Cost X 4.63)
(100 X 365)

Wc) Cost of transporting 1,00 gallons of water per
day for varying estimates of carrying capacity
of the pipe, I.e. (Amortization Cost X I 000)

Carrying Capacity of the Fipe'
(I) With carrying capacity of 3 million gallons
(11) With carrying capacity of 4 million gallons

A reasonable estimate based on the last two figures
appears to be

$369,600.00

46.88

0.0156

0.0117

0.015

hThis is thn rate charged to thirty-two towns and cities In the MDC's
water district. Special agreem-nts with ten other cities anj tons
result In lower charges for various reasons. The main reasoii is that
these towns/cities fall In ?iDC's watershed area.
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It should be notci that the MDC is losing $3-4 million a year
on Its water supply ,r.,'ount. This gap is expected to increase if
the current rate of 12 cents continues (Boston Evening Globe, 1971,
p. 22) and attenpts have been made to raise the rate to 16c per
1,000 gallons (MOC, 1971, P. 1). A town that wishes to be newly
admitted to the MDC's water district is also faced with an entrance
fee of at least $250,000 plus a portion of the construction costs
of a new pipeline and pumping station.

Returning to wetlands, we see that the figure of $28 is a
conservative estimate of the difference between costs of wetland
water and water from an alternative source. In the future, this
difference may rise to between $43 and $298 per 1,000 gpd. per
year. The $43 estimate is based on the proposed increased cost
of MDC water supply (16t per 1,000 gallons) while the $298 figure
is based on the minimum estimated cost of 86t for producing the
same quantity of water by desalination from plants of at least
one million gallons capacity per day (MAPC, 1971, p. 24). For the
present, however, $28 per year for each 1,000 gallons of water per
day appears to be a suitable figure for our purposes.

At this stage It would be desirable to have extensive data on
the water supply potential of different categories of wetlands.
Massachusetts lacks this information, but It is not unreasonable
to say that some wetlands can provide 1,000,000 gallons of water
per day.5.!. In such an instance the water Is worth $28,000 per
year. Assuming a typical wetland of ten acres in size, these ben-
efits would be $2,800 per acre of wetlands. If 4.625 percent is
considered as the capitalization rate of interest, a town expect-
Ing increased water needs In the future can benefit by purchasing
and saving this wetland as long as its price per acre Is belqw
$60,540. If an MDC charge of 16c per 1,000 gallons is considered,
the equivalent figure would be $93,000. This implies that the re-
charge areas are legally protected so that the water in the wet-
lands will remain unpolluted.

For detailed economic analyses underlying this and related
aspects of our research, consult papers by the authors in
Appendix D.

5flotts and Healey, geologists cooperating in this project have es-
timated that high groundwater-yielding stratified drift and lake
bottom deposits underlain by sand and gravel occur under as much
as 50 percent of Massachusetts wetlands. The water production
capacity (safe yield) of such wetlands varies from 0.25 to 3 fngd.
While futLre and more detailed studies to determine the water
production capacity of different categories of wetlands are need-
ed, It Is evident that the figure of one rgd here is not unreason-
able.
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Research Reporter - Fall 1975
University of Georgia

Pricing.The
Natural Environment

by Dr. Eugene P. Odum
HOW MUCH IS IT WORTH IN HARD CASH

TO LEAVE OUR SALT MARSHES ALONE ?

Cost accounting for industrial, com
mercial and residential development of
property is well established in the
United States. Developers can bring
strong pressures to bear because of
the nearly universal acceptance of
evaluation techniques which show the
cash value of a paricu4r managemt
alternative.

Against these evaluation techniques
conservationists and natural resources
economists have been at a disadvan.
tage because of the difficulty of trans.
lating the value of natural or unde-
veloped areas into monetary terms.
Frequently, the alternative manage-
ment decision of leaving land in its
natural state is not adequately or
seriously considered.

As a step toward realistic economic
evaluation of the natural or "unde-
veloped" environment, Dr. James
Gosselink and R. M. Pope of Lousi-
ana State University and I have cal-
culated monetary values for marsh-
lands and estuaries of the South At-
lantic and Gulf Coasts. We considered
four different aspects that might be
used as a basis for computing dollar
values for given areas of coastal estu-
aries: (I) by-product production
(fisheries. etc.), (2) potential for
aquacultural development, (3) waste
assimilation values, (4) total life-
support value in terms of "work of
nature" as a function of primary pro.
duction. (See Table )

The annual return per acre of fish-
eries that involves the harvest of nat-
urally produced animals is based on
summing average dockside 'value of
fish and shellfish, "value added" in
processing, Fish and Wildlife Services'
estimate for the value of sport fishing.
and dividing by number of acres of
estauries that provide the nursery

grounds for the harvest. The somewhat
higher return for aquaculture is
based on oyster-raft yields obtained
at Bears Bluff Laboratory, South
Carolina.

Values based on waste treatment
work were calculated from the costs
of secondary and tertiary treatment in
waste teatment plants built and main-
tained by man. For example, very
largc amounts of phosphates can be
assimilated by an estuary where vig-
orous tidal action is not impeded with-
out appreciable effect on water quality
because such an active system stores
and recycles nutrients with great ef-
ficiency. The value for natural waste

treating is calculated from cost of such
treatment in tertiary plants. In other
words, this is what man would have
to pay if the estuary were not avail-
able to do this work free.

Finally, the estimate of a dollar
value for total life support was cI-

culated by dividing the annual gross
primay production rate expressed as
kilocalories by 104 -a round figure
factor representing the number of kilo-
calories equivalent to one dollar. Since
productivity is a measure of a natural
system's capacity to do all lends of
useful work-such as waste treatment.
carbon dioxide absorption, oxygen
production, raising shrimp, supporting
waterfowl, protecting cities and beach-
es from storms, providing transporta-
tion and so on-then converting work
energy to money is a quick and con-
venient way of evaluating the whole
function of a given natural system.

The value of estuaries for waste as-
similation and general life support is
far greater than that accruing from by-
products, as would be expected, since
the latter represents only a fraction of
work energy potential. In the past.
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conservationists have attempted to
justify preservation on economic
value solely on such by-products uses,
often inflating such values beyond
reality. It is obvious that such partial
evaluation not only cannot match real
estate values (based on conversion of
natural area to housing or factories),

but they represent only a fraction of
the real value of natural environment.

There are, of course, still other
values of an esthetic and scenic na-
ture that are not included in these
economic evaluations. While most of
us will agree that esthetic values can
never adequately be translated into
dollars, there are approximations that
can be helpful. I recently asked a
developer who is trying to "design
with nature" to estimate the price he
will charge for property with a view
of the marshes and waterways, as
compared with property without such
a view. He replied that the former
would be priced about twice that o
the latter. Thus, we could use this in-
cremeat in calculating "value added"
for a permanently preserved natural
area that is adjacent to developed
residential property.

Demonstrating that marshlands and
estuaries have a substantial dollar
value in their natural state certainly
provides a big boost to preervation
of such areas that are in public
ownership. if large values, such as
those in our table, are rally recog-
nized and accepted, then state or fed-
eral agencies or commissions which
have jurisdiction over the property or
resource will be less likely to lease,
file away, or sell valuable marshlands
for capricious development. Also.
planners will have a greater incentive
and public support for zoning such
areas into permanent protective cate-
gories.

On the other hand, if the marsb
land is in private ownership, the
owner will stand to gain by selling for

development no matter how high the
appraisal, since leaving the area in its
natural state etrns the owner little or
no return. The dichotomy of interests
between the value to the owner and
the value to the society becomes an
increasingly serious problem as popu-
lation growth and industrial develop-
ment selerat. The pricing system
as it now stands offers no solution to

this problem since development be-
comes essentially an irreversible ac-
tion. Thus, even though the value of
marshland increases as it becomes
scarcer, to an eventual point that its
life-support value could outbid other
land uses, there is no way to convert
the previous development back to the
former (and now more valuable)
state. The irony of dependence on the
price system is that it can make a
reasonable-sounding argument for de-
veloping marshland (and it can offer
an argument that a point will be
reached when the land should be con-
verted back to marsh), but it cannot
effectively recreate marshland, a very
expensive process, even if it were
technically possible.

Evaluation of marshland as a re-
newable resource (e.g.. as an income
stream stretching into the future and
increasing continually) represents
one way to alleviate the destructive
tendency inherent in the pricing sys-
ten as it now operates. The time has
come to seek ways to let the owners
of natural resources with value to
society receive a return. Direct pur-
chase by government is one solution.
of course; scenic or open-space ease-

ment and tax relief are other ap-
proaches. Setting up wetland "banks"
where the owner is paid (or relieved
of the tax burden) not to develop
(as in soil banks) is perhaps a feasi-
ble "delayed option" procedure in
cases where outright purchase cannot
be made at a particulLr time. In New
Zealand a new national law requires
that an owner of coastal property
must deed a 100-ft. strip back from
high tide line to the state to be pre-
served in its natural condition in
order to obtain a permit to develop
the rest of his property. In this way
both value to society and to the
individual are preserved in a sort of
compromise.

The best solution is a "look ahead"
land-use which delimits the amount
and location of life-support natural
areas that will be necessary to sup-
port a future desirable level of popu-
iation density, industrial and recrea-
tioaal development. Such areas can
then be acquired or zoned Into the
public domain before the spiral of
land speculation raises the market
price beyond Mason*.
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Reprinted from. PROCEEDINGS
FISH AND WILDLIFE VALUES OP
THE ESTUARINE HABITAT - A
seminar for the petroleum
Industry.Bureau Sport Psh
and Wildlife.AtarianGa. 1973

A DESCRIPTIOH AND VALUE ASSESSMT OF SOUTH ATLANTIC

AND GULF COAST MARSHES AND ESTUARIES

Dr. Eugene P. Odum
University of Georgia

Athens, Georgia

The nature and value of a particular estuary is determined, to a

considerable extent, by two considerations (1) geomorphological structure,

and (2) the nature and magnitude of the energy "forcing functions" that

directly or indirectly effect the metabolism of the ecosystem.

Georgia and adjacent south Atlantic estuaries are good examples

of the coastal plain barrier island, or *bar built", class of estuaries.

The bars that partially enclose the estuary vary from narrow sand strips

to well-formed "sea islands", as is characteristic of the Georgia coast.

Because the topography in this geomorphological class is very flat,

water moves in great sheets over long distances. In Georgia, the tidal

amplitude Is especially large so that there is an enormous impact of

tidal energy. These bar-built estuaries can be best thought of as energy-

absorbing systems, and this is the key to understanding and management.

Georgia estuaries, as well as most others, are naturally subsidized

ecosystems in *ich productivity is enhanced by the extra energy "subsidy"

of water movement, much in the same way that energy of stirring and pumping

increases the metabolism of an oxidation pond. The entire tideland

complex of barrier islands, marshes, creeks and river mouths are linked

together into a single operational unit. Each part of the system is

dependent for its life-sustaining energy, not only on the direct ray of

the sun, but to varying degrees on the energy of the tides. Organisms

in these estuaries are adapted not only to cope with the stresses produced

by tidal flow, but also to utilize this energy to promote their own growth
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and productivity.

As shown in Table 1, the highest productivity in the salt marsh

segment of the estuary occurs where tidal irrigation is greatest.

Thus, these estuarine ecosystems routinely exploit'tidal power" as sen

have dreamed of for centuries. Therefore, it would be prudent

for man to design his structure in such a way as not block or reduce

this natural energy flow. It is also important to recognize and

provide special protection for zones in the system that are especially

productive and also those that are especially sensitive or vulnerable

to man-made developments.

In term of a broader ecological classification we often use the

tern "fluctuating water-level ecosystem" for the kind of natural order

found in estuaries. The Everglades with its annual "tides", draw-down

fish ponds and rice paddies are other examples where the rise and fall

of water are vital to the maintenance of certain species and the

enhancement of their productivity. This concept also became lesson No. 1

when it comes to practical matters of management. Terrestrial man,

accustomed to the "terra firma, tends neither to understand the dynavini

nor appreciate the beauty of these ecosystems; as a result he tends to

want to confront the forces with artificial harriers and try and stabilize

the environment because it's often inconvenient when the landscape doesn't

stand still, especially to a race of men with a strong property-ownfit

ethic. Gradually the public, and even the powerful Rovernmental agencies.

such as the Army. engineers who are sometimes too much nourished bv pork

barrel politics, are beginning to realize that confronting high energy

forces head-on requires a great deal of money. Even more important.

blocking or stabillzina the flow removes the useful energy input along
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vith the stressful. resulting in an immediate decline in productivity.

The eergy absorbing system then becomes an energy blocking system that

is vulneable to erosion and washouts when storms come. The Idea is

thus dawning that it Just might be cheaper and maybe even better to

design with the grain rather than against It.

The structure of the tideland ecosystem is shown in a very

sketchy aner in Figure 1. This sketch relates to Georgia, but could

apply to most south Atlantic and Gulf coast estuaries. The extent and

mportance of zones say very widely over the southern coastal zoe. On

the G lf coat, and also North Carolina there are more lagoons and less

marsh behind the barriers. In areas of Louisiana, the fresh and brackish

water marshes are more extensive than the salt marshes. Principal zones

are indicated and briefly described in the legend. The beach and active

dunes, and the ashes are the sensitive zones because they receive and

mat absorb tidal and also store energy head on. These are the zones

that must be preserved tn a natural condition, not only to insure high

production for the whole systn, but to protect man-made developments

on Islands and mainland shores. The futility of trying to confront natural

forces with sea wells, etc., is becomini more evident as we observe the

failures of past efforts. For ezmple, It is now clear that no riid,

substaatial structures should be placed on the active beach and

dune zone, for two reasons (1) such structures will be subject to damage

from stores, which results in hugh "disaster relief" bills that all of

us, as taxpayers, are called upon to bear, and (2) In the natural strand
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Figure 1. Cross section of the Ceoqria tidelad scosystma, the principal
zones - all of which are linked together b7 tidal enrgy - are a
tollows: 1. beach, 2. active (unstable) dums, 3. stabillsed dunes,
4. back-dune sloug (Important rux-6ft trap for storm vater), S.
new island proper, 6. forest-marsh edge, 7. Juneus-elicornia
high .5rsh, 8. abort Spttlu bigh marsh, 9. middle marsh (muall
creks, 10. tall *partina marsh (large croeka). 11. river mouth
with brackish marshes, and 12. mainland coastal plain.
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the energy of high tides and storms is dissipated gradually over larRe

areas of yielding send. Rigid structures, including sea walls, constructed

to protect the inappropriate housing, results in the energy of the water

being deflected back on the beach, which then becomes rapidly eroded and

• steep. Thus, any effort to protect structures placed too close to the

oce= front results eventually in degrading the beach, which Is the very

resource people value so such.

Houses, aperment, condominlma or what not, if they are to be

built at all, should be built only on stabilised land, and preferably

up on pilings so atom water can flow under without hers to anything.

In this way, the beach and dune" are preserved for all to enjoy and the

view from the houses is better anyway.

Much the & can be said for marshes; water muat move freely

through channels and over the marsh so that energy can be dissipated

and used by orgniens, and also so sediments can be distributed evenly

over many acres. Fortunately. Georgia now has a Marshland Protection

Act which requires that proposed alteration of the arshland be submitted

to a comission which has power of disapproving alterations or construction

that adversely affects the natural flow and productivity. Sentiment in

the state is building for a similar Act to protect the beach-active dune

zoa.

In evaluating large expanses of tidal marshes, it is important to

recognize major zones which differ in their ability to produce organic

matter and to treat wastes. In Georgia it is convenient to recognize

3 major zones In the S. alterniflora marsh.
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1. The tell Spartina stremaside stands that border the marsh

creeks. Hature stalks grow 3-4 meters (6 feet or ore) about

the banks. In better locations they number about 40 per

square mtor, vith. depending on the season, s varying number
2(up to 140/H ) of mailer, "understory" stalks.

2. The medium Spartina middle marsh stands in the vast Interior

where creeks break up and dead end in a dendritic pattern.

Similar stands also grow on far sides of strom banks (natural

levees). Here mature stalks measure 1-2 meters (3-6 feet) and

number 60 or so per square ster vith numerous small understory

stalks.

3. Short Spartina stands on the high marsh, reached only by high

spring tides or in stagnant lover areas where tidal irrigation

is also les frequest. Here stalks are smal, 0.4 to I moter

(1-3 feet), but numerous, up to 200 or more per square ester.

Our most recent eastiaate of the annual net production of the three

zones is shown (in round figures) in Table 1. Also shown Is an estimate,

for comparison, of a Snrtina cnosuroides stand growing in the brackish

or freshwater along coastal rivers and comparable estimates for yield of

three crops. Remember that by net production we mean the organic matter

available to the rest of the community (or man) after the plants have

respired what it needs for its maintenance. In coastal Georitis about 60%

of marsh area Is occupied by tall and medium stands and 402 by high marsh

stands.

76.161 0 - 76 - 31
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Table 1. Annual Not Productivity of Spartina Harsh Grasses in Major

Habitat Zones of Georgia Coastal Marshes.

Sartina altenifloru

Tall grass,
stremide stands

Hedium ress,
middle marsh stands

Short grass$

high marsh stands

Starting cyMsuroides

Tall grase,
river bank stands

Dry Weight

gps/]42 ' Tons/acre

4000

2300

750

2000

17.8

10.2

3.3

8.9

For Comparisom

Sugar Congo 11t 14.7

Corn, U.S.A. -57

Coron vorld average- 3.1

These crop productivity estimates are based on annual dry matter yields of
the whole above-ground plant, not just the edible portion; thus, figure
are comparable to those given for marsh grasses.
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The difference between the productivity of the etreamaide stands

that receive vigorous, daily tidal Irrigation and the other stands that

are less frequently or lese vigorously flooded gives an inectstion of

the extent to which Spartina grass is able to cope with and benefit by

tidal energy. Where naturally subsidized in this manner, productivity

equals or exceeds Yan's best agicultural crops (Table 1). Of course,

mans crops are also subsidized, but by tractor fuel, fertilizers, etc.,

that enable the plant to make maximum use of the sun. It to interesting

to note that the very high yields now being obtained with the use of the

new "miracle grains" are the result of breeding varieties, not so much to

improve their ability to utilize sun energy, but to improve their capacity

to benefit from intensive cultivation and very heavy applications of

chemicals (fertilizers, pesticides, herbicides, etc). Man pays an

increasingly high price for his crop subsidies, while all of the energy

in the tidal marsh is free!

hen we first reported that the Georgia salt marshes were very produc-

tive, we were not able to fully explain it. When one considers that high

light intensity, high simmer temperatures, high salinity and the unstable

substrate that ts anaerobic (without oxygen) below the top few centimeters

all tend to be 'metabolic drains" on spermatophytic plants, it Is a wonder

that the marsh grass has any energy left to produce anything! The tidal

subsidy is, of course, part of the answer, but it remained for a team of

Australian plant biochemists to discover in 1966 that some kinds of grasses

and a few non-grass species utilize a photosynthetic pathway that avoids

lost entirely the photorespiration which burns up stored food reserves
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in the ordinary plants when temperature, light and water become stressful.

It (urns out that Sprtina grasses belong to this class of plant (now

designated as "C4 type plants" in contrast to the more comon "C3 types" -

the numbers referring to the number of carbon atoms in the first product

of CD2 fixation). Thus, the lab boys finally verified what us field men

have known for a long tine: Sartina alterniflora is something else:

Two other features of estuaries are important considerations in

determining values. (1) The fact that estuaries, especially those vith

large areas of shallow water marshes or sea grass beds, are important

"nursery grounds" for seafood organisms is now well accepted and need not

bv documented here. (2) Because of marked vertical circulation patterns,

active sediments, and large populations of filter and deposit feeders,

estuaries are nutrient traps which have great capacity to absorb and

utilize nutrients such as phosphorous and nitrogen. Because estuaries
are naturally loaded with organic matter, they cannot be vr, effective

as secondary treatment plants for man,, but the are extremely effective

tertisry treatment plants. It would be prudent for man to treat organic

matter in artificial treatment plants (and avoid oil spills) in order

that he can benefij from the "free recycling work" for which estuaries

are especially well adapted. Since tertiary treatment is very expensive

(compared to secondary treatment), when carried out in artificial systems,

the capacity of estuaries for tertiary treatment constitutes one of the

most important economic values of high energy estuaries.

Drs. James Gosselink and R. M. Pope,of Lousiana State, and I have
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recently made a detailed analysis of alternate methods of evaluating

natural tidal marshes in monetary terms. We calculated economic values

on four bases (1) value of natural by-products (fisheries, etc.), (2)

aquaculture potential, (3) waste treatment potential, and (4) total

life support value calculated by convertinX productivity into dollars

on the basis of the national GNP/euergy ratio of one dollar to 10,000

Kilocalories. The rational* here is that this is the logical way to

cost-account the "free" work capability of the estuary. While the annual

return from by-products is in the range of only about ;I('00 per acre,

waste treatment and life support values are 20 to 40 times as great -

$2,000-4,O00 per acre per year. Income capitalization of these annual

monetary values indicates that an acre of productive marshland is

actually worth $80,000 peamews in terms of the useful work done for
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July 15, 1976

Kr. Pete Sullivan
C/O National Wildlife Federation
1412 16th St. lW
Washington, D.C. 20036

Dear Mr. Sullivant

At your request I'm providing you Information on the ispor-
tance of Wetlands In Nov Jersey. Probably the best way to do
this is to (1) provide you with a list of my publications which
demonstrate the Importance of the marshes and (2) to provide
extracts from these publications which suamarise the importance.

Copies of publications enclosedt

1. 1965 Good, R.. Sait Marsh vegetation# Cape May,
Now Jersey. Bull. New Jersey Academy of
Science 101 1-11.

2. 1974 Squieres I.1. and 1.3, Good. Seasonal changes
In productivity, caloric content, and chemical
composition In a population of salt-marsh cord-
grass (avertlin alterniflora). Chesapeake
Science 15: 63-71.

3. 1975 Slavin, P.T., 1.1. Good and g.. Squiers. Effects
o three mosquito larviciding oils on production
of salt marsh Spartlne grasses. Bull. Evirtn-
mental Contamination and Toxicology 13: 534-536.

4. 1975 Good, 1.3. Production of Now Jersey tidal
marshes. lull. N.J. Academy of Science 20.2.

5. 1975 Goods R.N. and N.1. Good. Vegetation and pro-
duction of the Woodbury Creek-Hessian Run fresh-
water tidal marshes. Bartonas 44: 36-45.

6. 1975 Good, 1.1., A.V. Eastings and Roy 3. Denmark.
An environmental assessment of Wetlands: A case
study of Voodbury Creek and associated marshes.
Rutgers Marie Sciences Center, Technical Report
75-2. 49 p.

PublicationAdetail the functioning of a few Jersey salt marsh.
tn No. 2 the role of nutrient enrt-chment of the detritus is discussed
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and its importance is sunmarised on pas 70 ast

"Whether this nutrient enrichment occurs in suspended
detritus or it the soil surface, the end product is a good
source far richer in protein then the grass tissue from
which it was derived. This 18 the litter-detritus link
which forms the major bridge between the autotrophic and the
heterotrophic levels of the estuarine system (Teal$ 1962),'!
Publication No. 4 is an abstract of a summary paper presented

L on N.J. marshes end is reproduced below.

Pr~iirky at Now Jmos d manhs -

Raa. Svbll&WOumRtea Us~aft
Tidal manhes nt1s sa meq a les ce soeg ie

fIem Heaac& MOGdM is the Metbe poestes Of
New Joey wewwlb W CApe Way Pe mad wArthwad

wt v.4 cwe of New Jeeea7 to up tidld the
t Delawat Rit at Trreas.

Of lbe xppeuomamly 20MAD ame * marh. peaabr
... l AM0.1105 hA "M an f "ah k ""p I hc

alsataied l elpslly aahy Iere O(p mea rdJeri

sopetciaed. Oai kh I$. page") sd spears
I Dueicalie .pAeqsl. FrAiwele" manh eae trom dho
lseawre Memaelal Reidge aeibward. as well so prveu
on all s Midal tasresmo. prteclpel frshwater scis
ildel tm aaual. wild rice (Zinaei .yaauke) a we%
as .pe eksch INSAWdr ewu) sad arrew-arm (Pelt-
ee,4r. virg c. e reed IEpgrosise, emssalt)
i. as imprtam compete ( dierbed aream bath of
Ir.4 and slIwse manes.

.Mlah emphasi has hees plowd aswerwh odedtly
be a, s slit csatributlea to he flod webs ol adjacent

4sl wsera Teter keet ha, develped solat soe
tasrt.n s eve kisattd thw mane , atardt~rf~ryt~alejlcemlets.Prmtlwva y *I 11w "I marama varle, with Te m I e

&a mash coodiiiosl seth a. odiej sad slt.
Ahovewro d prod ilty aorses fwr Sparis..alelwfe
eAy reach 1600 g/m'.y Ial wm adi 700 g1m'.y febset
foes i. Valet for S. pates &ad Df as€ci qicet *I
app h 600 g/mt.y. The Ire'eliser oprc" Zis4

. aseetic. caa hae valea tn e te 1600 sal .y wib valhuve
of 600 Am.y 1 Npk. ee. sead Petlae isrstaw.
'TiW. eto" apr, asnly comparable to value. aolalsd
fo piftilat marsh^s from 1Ang Isleeut Is North Cuel.

hle most td marsk ,tudie do t laded. date a
he i prola d rdmetisa, r"etl New Je" y lwslptlgeas
indicate tbs essk-sea o C*f ce rable helawp6sr ld blmeO .

Publications S and 6 detail the ecology of a freshwater marsh.
Since the report (go. 6) es written to present their overall value
in a section entitled RUVIRONMZNTAL STATUS, I'm reproducing those
three pages as part of this letter on value of Wetlands in Now Jersey.

(See attachment)

If I can provide additional Information please let me know.

Sincerely,

8l1ph. ood
Associate Professor of Botany

EGIr1 and Associate of Center for
enclosures Coastal and Invironmental Studies
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ENVXROWtMNTAL STATUS.

The marshes of Woodbury Creek and Hessian Run as presently
constituted represent a viable ecosystem with all components
apparently functioning. The plant species and communities are
typical for the area and exhibit the high levels of productivity
so often found in marsh systems. These marshes are heavily
dominated by wild rice which is usually considered to be of
high value as wildlife food. Although much reduced from their
former extent by landfill, the Woodbury marshes still provide
considerable habitat for a wide range of animal life. The
summer bird fauna includes the larger marsh birds such as
herons, egrets and yellowlevo and a breeding pair of red-
shouldered hawks. Many uplend passerine birds use the edges
of these marshes. With the ripening of wild rice red-winged
blackbirds use the marsh in great numbers. Because of the
June-November study period, the migratory waterfowl could not
be adequately observed. There is ample food, however, for
winter waterfowl. Wetland mammals, such as muskrats, and
aquatic turtles are fairly common.

The Woodbury marshes are functioning as viable nursery
grounds for two commercially useful species of clupeid fishes,
the alewife and blueback herring. A total of seventeen species
of fish were collected in Woodbury Creek and Hessian Run. The
large numbers of mummichog should be adequate to control
mosquito breeding in any parts of the marsh accessible to fish.

Probably the poorest component of the animal life on these
marshes is the benthos. Species diversity was rather low and
generally dominated by tubificid worms and leeches, both of
which are generally indicative of high organic load. The
benthic community #ppears to be limited by the low habitat
diversity and the low levels of dissolved oxygen recorded in
the summer months. The prevailing substrate is soft, organic
silt generally devoid of logs, rocks, roots or other materials
which can provide microhabitats for aquatic invertebrates.
There is little habitat here for any organisms requiring sand or
gravel substrates. Low dissolved oxygen is perhaps an important
limiting factor for the benthic organisms. Some oxygen stress
is probably also present for the fish. The low levels of
dissolved oxygen at Woodbury in the summed are not surprising
since the water coming in from the Delaware has essentially no
dissolved oxygen during periods of the summer so that in com-
parison these marshes have substantially improved water quality.
Improvement of dissolved oxygen levels partially takes place
because tidal flushing is strong and the marsh and streams
fluctuate between mostly exposed mud at low tide and standing
water at high tide. The presence of fairly high levels of
coliforms can also be traced to Delaware River water since
Woodbury Creek no longer directly receives sewage effluents.
Marshes such as Woodbury perform an important, often overlooked,
service in improving the quality of polluted waters. In
addition to improving dissolved oxygen, the marsh plants tend
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to lower nutrient levels# converting them to biomass which may
be of value to wildlife. Grant and Patrick (1970) showed that
the Tinicum marshes reduced nitrogen and phosphorus levels of
the water flooding on the marsh surface.

Recently Gossolink, et al (1974) have proposed a method
to calculate the dollar value of marsh incorporating the
various functions of the marsh. The obvious value in terms of
hunting and fisheries generally amounts to only $100.00 per acre
or so. If this alone is considered the use of the marse in
more developed ways is economically sound if aesthetics and
other non-tangibles are disregarded. The value of a marsh as
a sort of natural tertiary waste treatment system increases
the value to about $2500.00/acre which makes its preservation
economically justified. The following quote from their paper
sums the concept: "Thus the economic value of estuaries as
tertiary troataoqt plants can be valued in tons of thousands
of dollars per acre as compared to mere hundreds that accrue.
from by product uses."

The authors further value the marsh by converting the
energy fixed by the marsh (gross primary productivity) into
dollars based on the ratio of gross national product to
national energy consumption. This concept increases the
value of the natural marsh to perhaps $4000.00/acre. The
authors further indicate that if the value is income capital-
ixed at 5% interest the estimated total social value reaches
$50,000.00-801000.00/acre. These values are expressed con-
cisely in Table 20 adapted from their paper.

If the Woodbury Creek marshes are evaluated on this
basis the 135 marshland acres could be valued at $6,750,000.00
using the $50,000.00 per acre figure or $10,800,000.00 using
the $80,000.QO per acre value.

In this frame of reference marshes like Woodbury are
more valuable than they appear to the casual observer. The.
extent of similar freshwater marshes as reported in the RANN
report (Walton and Patrick, 1973) along the tributaries of the
Delaware from Trenton to the Delaware Memorial Bridge is
relatively small in comparison to the amount of saltwater
marsh to the south. Yet it is in this region that is so
heavily impacted by industrial and domestic effluents, that
the need for water quality improvement is the greatest.
Much marshland has been destroyed by dredge spoil and
landfill in the last.30 or 40 years. To further reduce
the remaining natural marshes along the Delaware and its
tributaries can only further reduce the viability of the
system.
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TALE 20. arsh-Estuary Values as Determined by Various Methods
of valuation (after Gosselink, at al 1974)

Znooe-oapitalization
Annual -- value interest

return/acre (so rate)

(1) Fisheries . 100 * 2,000
(2) Waste treatment

a. secondary I 280 5,600
b. phosphate reovl 950 19,000
C. tertiary . 2,500 50,000

(3) Sun of maximum
non-competitive
use (1 + 20) 2,600 52#000

(4). Life support value
(based on conversion of 4,100 82,000
productivity to energy
(calories) with 10%koal
valued at *1)
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- SECTION VI

THE RIVER SWAMP ECOSYSTEM - CONCLUSIONS AND RECOMMENDATIONS

ABSTRACT - The dsructio of thle ii'. iwsap e*%system
Is on a mase i kcal throughout the Southeast. Tho Mfois
crowstas b carnal will wipe oat one Of th be psat wid
sifs, aid 1AN sqas miles of Lou1i.iaa mrewlian, ks
under death senteno. J1 Is Otme. a Eugene Odam prm%
to acep a "on# Mo. one hetare" concpt arlon with the
pop"hi "or man, one vote" wea. The rlo wmm'n ae
masrilicey pesabelts - Geoqi needs wo4lfth of its isd
a opn sparm. It is abimd to commit Aknosy ma tcindets
with a 100 debt based *a a 19 tsoomk plcrt ef

sopgrcuterral ature. Masschusetts has passed ki;Wilat
protecting 300.000 &es f hissd wtt but has no 0.W
*eliatitoe problems. The thret of Inst In the
acuthern states mae It pndeat that reach Stt detlet a
2-yeser moratorum, stase Immselete Insenoty si
aalyst of weisda. gve tax re l to swamp owners, an
provide rnds for easemts to pay mop owners fc kttp-
In swamp In Its natural state. The valve of the Aklovy is higl
enough to warrant lmedlate putrceta hi the state as a
week rir of Isestimabli frtute a in eduction. pat-te
as. water quality, wrt quantity, ad eispebly Va hatl to
aslmopotlta Alnnis. it Is sin1sled Ora the Soil Cua*rt-
vertio Servics purchase She Aloovy and other swamps an,
estalish a system of OU ad water coievatloa tdeetrvers Or
rk pes, for th protective Indempes e Atal to the
,ouwvatlou of America' al and ON ate meuarc bear. It wa
tointeit Of the wator Rnoure Cft" Is l ast t,-A'
mast 97 to recogne the snottlp v sm of wottud tswisen.
meat. Apparently this docent provide a beds rot two
ided rige destnactioc of feasses of the natural easTKon-
meat as co st to be washed agast benefits. Evidese t-
VS tha the SOll Coaeivationee $s following memon
ltultsatioas of the Document sad Ignobri others. SW t'ot
srvtlot Projects deal with Il d watrhods - tesr
Inich of Georal is In a watershed, sos of which hav Tames
thet reach far outside their hydksologl bounderies. POl.'
Law 514 should be danced to Mlow odh then rklturul
iterets so have veto power am individual Projects that se
otrary to ls beet Wesset of ommesmlty. ale an

The Ios and mismanagement of our inland weal.sadS is
a fact. Huge and costly mistakes have been made by a num-
bet of organizations, including the U.S. Corps of Enitxnc
Most of these errors have been made in not considering* the
far-eeaching impact of an engineering procedure ot the
complex ecology of the flood plain ecosystem, and ty %%
centrating on a single goal, sulh as navigation or tlo con-
trol. Mastine and Durham (1969), speaking of the
Mississippi. state: "The U.S. Army Corps of Engiiuvrn has
endeavored to enhance navipbility and to pcotl't the
natural levees by controlling floods and stabilizin$ bnka" In
so dolng.however, they have eliminated the rivet's abdity
to construct new natural levees through deposilti it the
time or overflow. Meanwhile, inability to conlrtettly
stabilize banks has rulted in the loss of prevusly xim in#
natural levees"

In concluding their studies of the Missisippi delta -tes.
these authors state, .. . . we want to stress the Ow tert's ions
which follow single purpose seis designed to 4'hAtsW' ,-
ditions in this khid ofrelgion and to emphaz the sweJ foir
early study and thought of unfavorable fcmdba 'k"

The attack ot inland wetlands in the Soutlast is
massive. Wood (1935) has sa,"' . . . drainage it %,n%.
bloation ith Flood control bat probly tmiinatJ tmow

lood wetland habitat than ill the other adverse influences
to which southeastern wetlands have been subjeted." h
has pointed out that local pins from reservoir 1... are
counterbalanced by iosacs or valuable wetlands downstream
due to flow regulation, flood protection, and drainage,
hence do not represent overall benefits."

In Louisiana the Atchafalaya Basin Is an enormous area
involving 1,600 qware miles, one or the grestut natural
wetlands in the world. To quote Martinez and Durham,
The streams, akes. swamps and wildlife within and with.

out this system hae been drastically altered.-.." In South
Carolina, the SanteCooper story is a sad and shockins
chronicke in the history or inland wetlands. It involves such
things as cutting and chaining to the bottom great cypres
lop, the dredging of a new channel which Is silting up
Chaldeston harbor, the demise of the ivory-billed wood-
peckter - in short the wrecking of one of the South's
greatest swamps.

In Florida, the crossstate -rgs canal pcojct* is an
example of the destruction of a napirmt wild rive
system by a plan which might have been reasonable years
ngo when wild rivers were common in the state. Now, wit
its once great natural scenic wetlands reduced by channel-
zaUon, lAndfils, and development to small vestiges here and
there, it is trlic that the Corps of Engineen considers a
couple of lakes, an endowment which Florida has in over.
supply, equivalent In recreation value to the Oklawaha
River and Its swamp. Ecologisls believe that the enriched
and impounded river will become a hyacinth-choked night-
mr, requiring tons of herblcidal poisons to keep It clear
for boat traffic. To destroy the Oklawaha swamps a giant
device has been devised with the combined weight of six
bulldozers to crush the cypress and gum tsees into the mud.
Public-spilrted citizt have taken an Injunction against the
Corps to save half of the priceless 33 miles of the river. A
over the natio citizens groups are organizing legal sectiom
to take sencies to court for the destruction of our environ-
mental heritage. As in the case of the Alcovy, the loss of
the many values of the natural Oklawaha ecosystem wes
not conadered e coat. Both citizens and scientists are
alarmed pukutlarly over the vulnerable wetlands. Recog
nized authorities on wetlands such as Eugene Odum a
Wiliam Niering are deeply concerned.

Odum (1969 b) indicated that government agencies,
spurred by popular and political enthusiasm, are putting on
drawing boards plans for damming every stream and river iA
North America. He indicated that while sod conservatiOn
organizations are dedicated to geologic units auch as wate4-
sheds, and are potentially capable of speaking for the
"whole" ecosystem. "they have remained too exclusively
farm-oriented, and have not risen to the challeg of the
urban-rural landscape...." Odum repeatedly Stresses the
wisdom of a balance of "young" environments (for pro.
ductien. growth. quantity) on onw hand. and "nture"
environtments ( terinl protection., stability, and quality)
on the oilier. The A"cwy is an examlg4 of the taller. It
offers protective husbandry and sustained use of both sur.
*See "tapc of The Oklbwha" h Jam Naha0 Ma0, Ra1'w
Owr. Janam. Mo.
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face and underground supplies of nutrients and water, and
at tie sinv lime iI provides the production of quality aMI
diverse p moducts foe people as well as dir mfCCfIetioti
experiences

Odum slates: "Until we can-determine mOr precisely
how far we may safcly go in expanding Intensive agriculture
and urban jarwl at the expense of the protective land.
scape, it will be good insurance to hold inviolate as much of
the latter us possible. Thus the preservation of natural arns
is not a peripheral luxury for society but a capital Invest.
ment from which we expect to draw interest." Odun
reiterates llardin's (1968) solution to the current tragic
destruction of areas and environment (such as air) which
me the common property of all of us. "mutual coercion.
nuatually seed upon by the majority of the people," and
suggests that restrictions in the use of land and water might

be ". - . our only practical means of avoiding over.
population or too great an exploitation of resources, or
both." He makes the significant observation that ". .
society is concerned - and rightly so - with hwnus rights,
but environmental rights ae equally vital. The 'am man.
one vote' idea Is important, but so also is a 'one man, one
hectare' proposition." Odun, who has proposed a "marsh
bank" to hold inviolate the natural food factories of the
salt marshes, proposes that law school supply a new breed
of lawyer who can clarify environmental hsues and draw up
"new. enabling legislation for considteation by state and
national governing bodies"

Nierlng (1968), speaking moe ditm y of the cities
observes that "with the possibility of our population doubl-
ing within the next forty years this is the decade of action.
For the urban environment it will mean Increased open
space, maximum habitat divenity and asms a higher level
of environmental qWity in perpetuity," and proposes that
the nation adopt a national wedands policy.

Matt (1969) says that channelization of the Akovy
Riv is a sharply drawn Issue, "SA the she weight of
government bureaucracy be allowed to despoil our inland
riven and river swamps?" In summary Plaitt continues,
"The issue is 'who shal make the Irrevocable ecological
decisions affecting Irreplaceable biological resour?' Shall
It continue to be the engineers and economists alone as in
this case, or shall it be by representation rom these and
from all other aspects of science and society? The outcome
of the Alcovy issue is of national significance."

Growing numbers of public aid private agencies have
expressed their alarm over the avalanche of watershed pro.
posals involving the dredging of artificial channels. Unfortu.
nately most of their concern frustratingly found audience
only among themselves, omnehow never reaching the public
conscious ess. Weaknesses of P.L. 566 programs were sum
matized by Poole (1968) of the-Wildlife Management
Institute. Stuart (1964) presented an analysis of P.L. 566
recommending elimination of channelization. Russell
(1963) (if the Kerruwky Fish ard Wildlife Re-sources De-
partnient discuised ll catastrophic effects ot 566 projects
and indicated that ". lowland woodlard habitat comes
the nearest to a nmltipl' use conctpt of any wildlife tn.
vlroinmnt .... " lk also round that wildlile hahitat des.
truction far ,iitwe'itt.d any possible henefils under P.L.
566 programs. liaik 11964) reported that his toup
examined nine streams channelized by P.L. $66 projects

and detailed the Impact on swamp hardwunl tree pr.
duction: "Varticipants observed clear cut evidente of tupelo
gum damat and destruction through excemve water re-
moval ... the present drainage design is bawd upon the
erroneous assumptiot that these areas hav no significant
vlue." Forrest Durand (1963). while director of the
Tennessee Game and Fish Commission, expressed the grow.
INg concern of many state agencies that P.L. 566 projects
are very questionable where the resources being lost are in
short supply while those pined are already irs oversupply.
He challenged the current ita of getting water that cannot

-be put behind dams off the watershed as soon as possible,
.reversing the past philophy of holding it there, a
philosophy which had originally helped enact P.L S66.
Allen's (1968) repot on channelizatlon's impact on fish
and wildlife revealed that all thirteen southeastern states
felt that channeliation posed a serious threat. George
Bagby. Director of Georgia's Game and Fish Commission.
has pined natioal recognition for his finn stand against
channeliastion of the AMovy River. His report (1969) ind
cases that his department has written many letter objecti
to channellzatlon in S.CS. projects. Bagby ci4 the reol-
tion adopted by the Southem Division of the American
Fiheries Society at their October, 1968, meeting, asking
that the S.C.&, T.V.A., and the Corps of Engineers halt
further watershed proets until economic evaluations could
be made. He also called attention to the statement from the
President's Council on Recreation and Natural B-auty in
"Prom Sea to Shining See": "The Council proposes that
federal flood control ... projects seek to retain or restore
natural channels, vegetation, and fish and wildlife habitats
on riven, stream and creeks and apply the same policy to
federally assisted public and private project% affecting
rivers, streams, and creeks" An equaly aggresive stand has
been taken by Chules KeUy, Director of Alabama's wildlife
agency. In his report* he stated: "From the very beginning.
public monies have often been used to develop agricultural
resources which directly benefit the individual landowner at
the sacrifice oir such public resources as fish and wildlife,
the loss of which is felt by many people. From the trout
stream of Noit Carolina to the gulf coast, channelization
has played havoc with our valuable filh and wildlife
habitat." As Kelly points out, trout stream are far from
exempt. It was only after a bitter fight by the U.S. Forest
Service and others that the S.C.S. agreed not to channel the
headwaters of the French Broad River, a complex of cold
water streams In the North Carolina mountains. Recently
the Soque River, a producer of arge brown trout in the
North Georgia mountains, has been authorized for charnl.-
uation. Kelly has said that channel construction alone
usually costs several tines more than the market price of
the land alleged to be benefit, and that "a closer look
reveal% that in almost all instances the amount of money to
costruct the cha.¢nel, if placed in savings at the current
interest rare, would m're than pay for annual lsses of each
landowner, incurred -As a resultf floodl." It is uhsioius that
Public I awv.56 must he amended, arnd rapidly.

The Alcovy work plans imply that 4,327 acres of
swampland could Ih drained for creating additional (arin-
laud. Administrative policy set forth in para.
*As hcwukai,. to 1 .suttwauer As ku.tllU. or (omic atd t'i
'oammOnr' ('anf ,., NeN O(Was. 1%7.
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101.101.101.103, Clap, I, Part I, Watenlsil lrftIevekw
H@dbwok S.C.S., U.S.D.A.. sates: "No P.L 6 financial

technical asistance will be provided for projects In
which h monetary bqweflts accra primarily front bringing
additional land into agricultural production."

As I have previously. slated (1969): "Something is fun-
damentally wrong when any organization can. without basis
In sound ecological study, destroy a large ife system
(ecojs m) of treat potential value to Its owners and to
the people of the entire state. It is fundamentally wrong to
expend public funds to help private citizens, while the pleas
of public agencies and professionals are ignored. The impU.
cations of the A"covy go far beyond this river."

I hope that I have set forth the major functions of the
river mmp and have made a reasonable estimnate of their
value. There are, of course, other, less tangible values and
uses of southern streams and their swamps. They provide a
ers belt of open space that cannot be occupied by man,

almost a mandatory buffer zone, and this may turn out to
be one or their major contributions. A clAs study at the
University of Georgia reported by Odum (pern. oomnL) We.
ps that, to maintain the quality life Americapns are accu
tamed to, and based upon an optimum population lel,
two.fifths of land area in Georgia dudd be open space, in a
partial of complete natural state. The Aloovy and siem
ams coud comprise the backbone of open space corrl.

doe.
T!e southern river swamp, exemplified by the Aloovy,

sm prime teireational areas. Millions of people have been0 n to the Everleades and Okefenokee to explore these
hauntingly "different" environments. As Aldo Leopold
(1960) has noed, the "contrast value" of at outdoor ex.
perlence makes It valuable. Wistendahl (195S), writing of
the Radian River Floodplain in New Jersey, stated. "The
diversity of habitats within unall makes a flood plain
ideally mured for nature area rervation in such highly
poplatedsAML...."

Eane Odum (pen. comm.) has sues ed that, as with
other fluctuatins water ll ecosystems, there Is aways the

oensect of aquacuture - the raising of &ae and fish on
produced in the swamps now fed or flushed into

the srea itself. Only now are we beginning to realia the
potential of farming the edge of the sea, and pilot opem
tious foe "marsh farming" are underway on the Georgia
eoemt and on the vel1rasa flats at Cedu Keys, Florida. '

One major point for the protection of the swaniplands
h often overlooked, that is. that our agricultural base is
constantly changing. Land In Gergia farms has steadily
dropped rrom 11,00.000 in 1940 to 7,000,000 in 1967.
Commodities are changing. In this light, it is not wise to
plan on cow eating pms on the Alcovy bottombnd fr
even twenty-five years. In twenty.five years it is very likely
that beef cattle will be fed in concrete stalls, or their place
wil be taken by more effkicnt meat producers. Would it
not hang* heavy on our conscience to indeht the cirireas
akm the Alcovy River fir 10 years to pay fiw the parent
pI t p-a based 4ips, a 19&9 economic product, tte
fetwe of which is quite uncerlin?

In view of the laIs total value of the swampland faw
4ppns& 7) and the concmed advice of ecoklgims and
other, It is eviket thit a systematk plan to evaluate om
Inand wetlands is indispensable.

Masahusells (I96) surveyed the water reMure actl-
vities of six other states, New York. New Jersey. Kans,
Kentucky, Florida. and California, and arrived at the fo
lowing suntmary: "In general what afe the alternatives and
approacies? First a slate may choose to build Its own frcili-
ties or it may rely on Federal or local agencies for project
construction .... Second. a state may decide to prepare a
tate-wlde development plan for water resources.... Third,
a stato may orwnim al or moat of its water resource
functions Into one major agency or It my distribute them
over a number of asgencTes. There is no sinlk best approach.
.. " ". . the needs of the various states are Strikingly

similar. All feel the need to coordinate the multifaceted
water programs of Federal, state, local and private group.
AN are concerned with the moat advantagiom management
of their water as a limited resource and as the key to future
development In competition with other states. And all find
It necessary to pay for these water resource programs and
to get the most for their money... n sum, the states are
aD faced with the problem of deciding on a unrfied warreourc polic."

The Ia cusetts Division of Water Resources under
the Department of Conservation indicates (pers. comm.)
that their major effort (they have engineers, planners, and
biologists assigned to the task) b to Mendf s ehsere
the wetlands of the stoe, atershed by %wteimW

But, instead of waiting until final evaluations,
Massachusetts has recently passed legislation protecting
more than 300,000 acres of inland wetlands based upon Its
distiution on U.S.G.S. quadrangles and aerial photo-
graphs. An effective law required that application be made
for any encroachrent on wetlands; after study, seific
restrictive instructions are given to applicants. This state ha
approved a lt million dollar bond Isue to reimburse and-
owners for the loss of certain rights of m to their wet-
land. This Is ait should be. We must reimburse land-
owners by scenic easements or reduction in taxes to reward
them for keeping their swamp in a natural state. In another
report (1969), 1 have sought to enumerate the advantages
to landowners of holding natural swanpiands. Fortunately
for Massachusetts, channelization is not a problem, and
S.C.S. emphasis tre is on the construction of f eser-
voin. I,

Geqri and other southern states are faced with the
Increasing use of channclization. Since a state must have
som nand to inventory and analyze its most outstanding
Inland wetlands rot their use in education, recreation,
science, and for their natural functions and in view of the
alarming rate at which wattrsheds are being nindired under
Public Law S66. the following EMERGENCY ACTIONS
are SUGGESTED:

I. Aloretfwium ehmnnitnk -. A statewide
usprrmian of this floo conttoi technikt should be

placed into effect for a period of not ls than two(2)
years.

2. Iiwent v of bibsd wknds - An' appo.
priate agerwlyits) shuld be realuired and funded to
conduct, with ecologically oriented person, an im-
nediale inventwy ,' all walerseds pusessli mars
and swamps, so that belted ct odinalikn with S.CA...
and the State Soil and Water Ctownervatisn Cmmittee
can he achieved as soon as possible.
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Following this. cefrtin WETLAND SECUHItY
ACTIONS should be taken:

3. Te rn i -- No real process cmn be made In
wetland preservation unless he landowner is given con-
sideralion. Presently most landowners are taxed as
heavily on swamps. which cannot he used for construc-
tion, as they Me an h1 grounds which bring iemium
Irp e taste Prices.

The Planning Bureau of the State of Georgia
(1970) Indicates that increasing population and taxa-
tio are forcing many landowners to saU or develop
streamside zones that ought to be kept as high quality
open space or undeveloped river aeas which could
se as environmental corrdors of mmense vlue to

the State's overall development.
4. WetlWrd towmt fund - Besides tax relif.

swampowners need to be rimbursed for the lose of
certain privile on their hnd. Example: If an am has
importt values, an easement should be purchased to
prevent the owner from cutting his timber.

s.; Intld Wethen Act - This is essentially a
master plan for the wise ue of the Inland wetlands. It
should be appropdrate to each individual st. It
should recognize and protect inland wetlands whose
values are found to be important in education, rect-
ation, science and to the mainteMe of water quality
an quantity.
The moratorium Is especially needed Ifasate is trying

to set up a system of Scenic River under a State Scenk
liv Bill as Georgii is doing, or Is attempting to comply
with the Federal Scenk and Wild Riven Act. Then, follow.

;in the moratorium and with an overall plan in hand, the
S.C.. could operate without ocstant collision with
owed citizens. The unplessam alternative is a stream-by-
stream battle with agriculture interests. Even on a "win
sm, lose some" basis this is an unacceptable way to
handle our dwindling resources. While, as Wood (19S5) has
pointed out, a peat many people may have to depend for
recreation, hunting, and Uf on private land. "... wet-
land preservation and development must include land
acquition to effectuate a pattern of public use areas, to
presev bask brfeding stocks of wildlife, to Insure public
aces to recrational resources created at public expense,
and to compensate for losses reuting fron Federally or
Stte financed pIoects."

The values of the swamplans. even if substantially
lower than cited herein (Appendix 7), are still high enough
to warrant the elimination of taneization Their
potential value to the education process alone Is suficient
to suggest the immediate purchase or lease of the Alovy's
2,30 acres. Even at a purchase price of 0 per are, this
amounts to only $690,000 for resoure worth millions to
ur future.

One can ask at this point why the S.C.S. does not take
Part of the money thai it would spend to channel the lower
Alcovy and use it Ito pur%* the elntir swamp and include
it in a system 4 w.tland sit and wat conservation pee-
serves o river parks. Odum has suglesed that thee sol
ad water essnvervation preserve may require certain mod-
latinm and impruvcels in order to mintain their value

to the public and that this would requoi continued teodh.

cal supervision by the S.C.. Odum nukes the point, how.
ever, thai the maIntenance cost ' the swamps would be
low indcti compared to the benit Such 8 syllem Or
preserve Or "consers" would add immeasurably to the
nation's wetland resources and remove a sore spot of
conflict between federal agencies. Such an action, although
It might require some amending legIslation, would enable
this huge organization to mow significantly ahead in the
rwid or true environmental conservation, opening up a new
era of profit for the landowners and the general public. In
keeping with the steady decline of fanning practice In the
South and the urbanization of our culture, such a shift in
emphasis to .include .pteservation of valuable protective
landscapes is trWy a modern ecological approach to the
conservation of America's sod and water resource base.

I admire Leopold and MUcnd (1968) for their note
worthy efforts to develop mean by which the aesthetic
value or a stream valley or "rivercpe" may be judged in a
unbiased fashion. We must continue to search for better
ways to evaluate our natural eccsystema At the same time
we must shoulder the responsibility of understanding the
structure and function of each ecosystem through science
and of making this knowledge public through education. It
Is not that we know so much about the Acovy, it h that we
know so little.

I apologize to de reader for the manr in which this
study will end. The reason for adding the following pam
graphs i tht individuals and groups have been repeatedly
told by the Sodt Consrvation Service that, while they are
sympathetic, their hands are tied by Senate Document 97
(Water Resources Council, US. Govenmmnt Printin
Office). Many have read this document, Including members
of the legal section of The Georgia Conaeivancy. It cotlais
both general and specific statements, but its Intent ame
clear, even to a nonlegal mind. It was written by a very
responsible and special government couni and Is not
obscure in its phraseology. As far as can be determined by
dose examination of the document in the cae of the
Alcovy certain provisions are be"n followed but otbe po
visions apparently are being ignored. Some of the latter
should be cited: Sect. If B specifies that "Open space., p
space. and wild arm of riven... be maintned for reca
tional purpo: and areas of unique natural beauty.. , and
scientific Interest be preerved and manage pririly for
the Inspiration, enjoyment and education-of the people."
Section II C: "well being of al of the peopehall be the
overring deerminant ... "Section III A I: "Allview
points - national. rcional. State and local shall be fully
.oiercd...." Section V A 4: "A comprehensive public
viewpoint shall be applied.... Such a viewpoint includes
considration of all effects, beneficial and adverse, shOrt
n rne and kg range. tangible and intangib .... "Sectim
V A 7: "When there are maj difference amOn techn.
carly possible plans conceived as desirable on the basis of.
. inlanih l bnefits and costs. ic comparison with optimum
plans based on langiblk benefits and costs. allcmatliv..,
projegts... shall be planned." Whie sltion in th casm

_is supposed to be made by the executive branch and CoO-
gresa Iow much closer can ione come to spelling out the
elimination of a disarcentnl such as ebanndization in the
lower Alcvy? Section C 1: "Al plans shall be forambted
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will, due regard to all pertinnnl benefits and cots, both
tangible nd intangibe." Uder this section tangible rcne-
"Is mtM exceed project costs. Section D 3 discusses inta

pble benefits, as does Se~tion E 9: "Benefits also include
the Intangible values of presrving areas of unkiue natural
beauty and scenic, historical, and scientific Inlefests." Sec.
lion E II: "reports should show the nt economic effects
of. . changes in productivity of forest.. .o other re-
sourc s"

It appears that the Water Resources Council, in pre-
paring Senate Document 97. did conscietlously recognize
the importance of weighing the multiple uses ofwatershed
environments, with considerable emphasis on Intangible
benefits. Recently, as further evidence of their concern, the
Council held a nationwide series of public hearings in re-
cognition of rapidly changing values in wetland use, spin
including the importance of intangible values

In the development of the White River Basin of
Missouri and Arkansas, the White River Basin Coordinating
Committee (1968) had this to'say about the intangible
values of the tiver: "The real valWe of much of this plan lies
in the realm of intanpble benefits.., the development of
land and water resources In this Nation is essential to pro.
oo material benefits. However, material wealth is not the

sum total of our existence and the 'fW.al yardstick' cannot
meawre all of our needs and desiries.... The quality of our
existence includes the diversity and preservation of beauty
and does not permit a total emphmson the use of out
resources to produce material wealth. Escape from the

'mires and complexities of modem living by resuming to
segments of a world which nurtured the spiritual thoughts
and aspirations of our ancestors Is among our aesthetic and
cultural determinants; they provide unique types of recret-
tion not provided by manmade developments .. " The
study then outlines the need for higher quality recreation
with quality defined as "the degree to which the recreation
experience differs from the ordinary - also the degree to
which it stirs our higher senses. our feelings about the
beauty of the natural world." Th- study then points to the
rowing significance of scenic and special areas because of
our highly urbanized population (70 percent) and cites
former Secretary of the Interior Udall, who said: "Social
values must be equated with economic values. The over.
riding need of man for an environment that will renew the
human spirit and sustain unborn generations requires some
sacrifices of shaticrm profils."

It would seem that the intesit uf Sedate tkocunhent 97
is not being followed in the case of the Akosy River. In.
tangible benefits, such as have been summarized in this
paper, continue to be ignored by the S.C.S.

The following sections appear to spell out that the
values lost in the destruction of a valuable ecosystem such
as the Alcovy shcoild be added to the gross project cost
Section E 3 states that the net worth must be evaluated in
terms of avoidance of adverse effects such as "loss or down.
grading of recreat;onal opportunities, increased municipal
and industrial water treatment costs... damage to fish and
wildlife, siltation . . . and degradation of the aesthetics of
enjoyment of unpolluted surface waters..., or... in terms
of the advantageous effects. . with respect to such items."
Section E 10 indicates that net increases can be used: "The
value . . . of net increases in recreational, resource pre-
servatlon. . . ." Section F I points out that project
economic costs must consider "... losses, listities, and
induced adverse effects.., whether tangible or intangible..
. ." Section F 4 notes that net adverse effects must be
considered sudh as "all uncompensated adverse effects
caused by the construction and operation of a program or
project, whether tangible or intangible."

Section VIII of Supplement No. I (Evaluation stand.
yards for primary outdoor recreation benefits) further in-
structs an agency to compute the costs of providing in-
tangible benefits as the difference between alternative plans
and to compute as a cost the beneflts foregone by other
phases of thre pro/ect! There Is to be found, then, in both
Senate Document 97 and its Supplement, grounds for con-
sidering the destruction of a natural environment as a cost.

If our legislators have been correctly Interpreted, it
would seem that a wise move af the present time would be
to amend Public Law 566.0 so that other than agricultural
interests can have veto power over flood control projects
involving entire watersheds. This is perhaps a way of saying
that more of the people can then justly share in planning
the kind of place where they. and generations to follow,
may want to live.

Georgia Cos4resia OIc OIlkburm has ptopowd mch n amend.
iaiL
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STATE )NT ON VALUE OF WETLANDS FOR WILDLIFE

Lynn Nymyer and Sanford Schemilt
Department of Fishery & Wildlife Science
Nov Mexico State University, Las Cruces

The importance of all form of water to wildlife is as straight forward

as the importance of water to human existence.

Basic values of wetlands:

1. The biological need of wetlands to wildlife existence.

2. Economic value of wildlife to the people of the United States.

- 3. Ecological value of wetlands.

Biological Need for Wetlands

Glen C. Sanderson cited in Ducks Geese and Swans of North America by Frank

C. Bellrose; "the principal reason for the drastic decline of ducks in the 20th

century has been man's destruction of wetland habitats needed for breeding and

feeding during migration periods and during winter:' The same publication cites

the decline from the original 127 million acres of natural wetlands in the U.S.,

to 75 million acres has been due to man's drainage and pollution. Of the re-

maining 75 million acres, only 9 million acres is classed as high-quality wet-

lands, 13.5 million is of moderate value, 24 million as low value and 28 million

is of negligible value: Where waterfowl are concerned the loss of more wetlands

could prove disastrous. In 1945-55, 300,000 potholes totaling 1 million acres

of wetlands were drained in the Prairie and Lake States. This reduction of 252

of the waterfowl breeding habitat in this area, resulted in a 66Z decrease in

duck production. During the sam period the Dept. of Interior purchased only

250,000 acres of wetlands over the entire U.S.. This kind of loss-gain ratio

will prove drastically harmful to waterfowl in the final outcome. Wetlands

176-161 0 - 76 - 32
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do not." This i en Important statement; If wetlands are not protected for

use by wildlife, many species may not adjust and ve will see dratic declines

of these species. When determining the value of wetlands, resident fur and

gam animals deserve at least equal ranking vith waterfowl.

Economic Value of Wildlife to the United States

In 1970 36 million fisherman and hunters spent $7.1 billion to fish and

hunt. The U. S. economy receives this money in the following wayso

1, 28.81 for auxiliary equipment

2. 15.1X for fishing and bunting equipment

3. 27.9X for bait, guides, and other related expenses

4. 23.3X for food, lodging and transportation

5. 2.6Z for license

6. 2.32 for privilese fees

Waterfowl hunters made up 3,000,000 of the 36 million hunters and fishermen and

spent $244,451,000.

The fur trade Is big business. he lively demand for all kinds of fur puts

into the pockets of the American trappers millions of dollars a year. This

annual raw fur cropin the U. . is worth from $100,000,000 to $125,000,000.

About 152 of this, approximately $18,750,000 goes to fur farmers who produce

silver foxes and minks, and a small part goes to professional trappers. The

greater portion, 60 to 702 goes to farmers and farm boys. Data suggests that

25,000,000 to 30,000,000 fur animals are processed annually, and this produces

an eventaul fur coat value conversion of $425,600,000. Wtland dependent

muskrat and mink pelts make up 20,800,000 or 69 to 83 percent of the total fur

harvest.
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produce ducks-illions of ducks. This L Important because ducks are important

to the two million duck hunters md even more people who enjoy watching ducks.

In the Symposium on rare and endangered vildlife of the Southwestern United

States, September 22-23, 1972, Alexander Sprunt IV., discussed the factors

responsible for the decline of the bald Eagle. Sprunt stated: "Baid eaglee

prefer end in moet areas, depend on waterfront property. Operating especially

a8aast the eagle is the proliferation of second homes. Msny lakes and rivers,

marshes and estuaries are now ringed with sumier or weekend cottages, making

undistubed nesting stes for eagles harder to find. Eagles show a treat

tenaity toward their nest sites and in some cases displaced pairs of eagles

my simply ceas to nest". This emphasizes that our national bird Is dependent

on wetlands. Failure to protect our reaining wetlands could spell the demise

of the bald eagle.

The Wish and Wildlife Service, in its report 'Wetlands of the United States,"

(lWS, 1957) lists a total of 10 marnsls, which inhabit wetlands in Noew Mexico

alone, that are of major significance to am. Species such as muskrat, mink,

otter and beaver depend on wetlands for survival. Wetlands also provide essential

habitat for watalfawl, shorebirds, as well as at least 50 fur and gam species

in the United States, exclusive of waterfowl. For example the Fish and Wildlife

Service lists 268 birds which have been observed on the Boaque del Apache National

Wildlife Refuge, a eatland area in New Mexico.

J. David Ligon in the previously mntioned Symposium on rare and endangered

wildlife of the southwestern United States stated "The crux of preservation

in nearly all cases corns down to habitat availability. If suitable habitat is

available most species can maintain their numers. If habitat is altered, some

species possess the behavioral and genetic plasticity to adjust, whereas others
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Ecology Value of Wetland.

Wetlands are valuable to the people of the U. S. for groundvater recharge.

The U. S. Goologocal Survey studied vetland-groundwater relationships In North

Dakota's Coteau area and found that water seeped through the bottom of the vet-

land basin into the groundwater seldom exceeding 0.01 foot of water per square

foot of water surface per day. In some cases this was 20 to 30 percent of the

water lost from the vetland in a year. Similar work in Minnesota also showed

sepage from wetlands into the groundvater.

Wetlands help reduce flooding. In North Dakota there are about 1.5 million

acres of wetlands. Seepage, evaporation, and other water losses reduce water

levels in wetlands by at least two feet. This provides 3.0 million acre-feet

of flood storage.

Wetlands foer a basic station in the nutrient cycle of life. Ecologically,

the estuary, its sounds, creeks, arches, and mud and send flats are all one

production unit. They produce an excess of organic material which is fed

upon by a myriad of orpsmlso, which form food for insects which in turn feed

fish, vaterfowl and their young. It is said that 1 acre of salt marsh is equal

in primary productivity to 5 acres of wheat.
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Swamp Drainage:
by Ron*hwGTA "W

IT Is past time that all natural reoaur maag
- and planners, whether they be fore"*, land.
scape architects, wildlife biologists, a em
or sol Conservationists, realised the I for
an ecological approach to resource managet It
is no longer feasible or sensible to o sacri-
fle one natural resoure. for the ak e tter
management of another. All resource,
must now be ecologically conscizus, and g i hat
all of our natural resmuree must be mapmd In a
unified manner if we are to conserve them for
future generations. Undesadn sbou*.s*o be
canceled by experts

Natural swamps are one of North Caron's more
valuable natural resources, both economiml and
aesthetically. However, our natur swamps are
continually being threatened by d nae, ed lit
consideration is given to the eokical cosequer-
aen Involved for land, timber, wikif vwat, or
even ma

Through research, it has been determined that
the practice of overdranage in the co l a
threatens the destruction of an estimated I nU
lon acres of organic soils through oxidation Ac.
cording to the January 1969 issue of Machawds
Iaurot, Dr. Rainer Berger of the University of
Colorado claims that the earth Is now in om of the
driest periods it has had In the lat 40,000 yar! He
also points out that the last major dry period was
some 5000 years ago, but was not as severe as the
one at present. In 1968 alone, drought oes In
North Carolina have been estimated by rela
sources at about $146 million. One can easily e
the threat posed by drainage.

M ANY of our natural swamps In the South.
eastern United States have already been Irrevers0b-
ly destroyed by the practice of channelisation and
drainage, and the physical effects of these drain-
age projects on the- watershed are more than a
mere removal of water from exIting croplands
Channelizatlon can cause the water to be drained
from adjacent farmlands too fast. The right of way
clearing through the heart of the swamp removes
much of the standing vegetatiop that retards the
quick removal of water from thd land. As a result
of this clearing and Increased channelisti, the
surface water drains from the land at suh an ac-
celerated rate, that much topsoil is as taken by
erosion. The farmer's land Is literally drained;
drained of important soil nutrient elemnts, fer-
.llsers, and other farm chemicals. Tbe tamts re-
ceives no benefit from these substances when they
float down a ditch and eventually cause stream
pollution.

A Non-g ooicau Appmoao
to R-suro M u a~ t

Farm drainage in North Dakoft has actual
been accused of causing f ooda-simply by remov
ing surface water too quickly. By eliminating
natural land basim potholes, dprNoM, and
flora which catch, store, and use ground penetra-
tion. runoff waters are 4e frm the uplands more
quickly. This increase runoff floods into the
street above tbeir natural capady to transport
It-thus creating loca flooded conditionsme
means must be left to retard water It flood ar
going to be uotrolle. Complete swamp drainage Is
not the cure for flooding that Is allged.

The effects of natural swamp drnag m M
and wildlife poiulatiom a hw4eslg and in
most cas Ireibe. Natural swamps support

of larginuth be, warmouth, red-
= , sh, yellow pereh Mom redfin pickerel

and chain pickereL Some of the best fishing of
eastern North Carolina is provi by these fis

species In swamp areas. When a dralnage project
converts a natural swamp nto a drainage canal
these important Boh - ar mreplaced by les
desirable rough labh that can withtVa the altered
envrnment.

Stream siltation is a Major national problem*
especially in drained mps. The farmer eds the
valuable topsol that ef into drained swamps
fish and wildlife do not, and the e4ect of stream
siltation on their existence is often! lea.

First, siltation causes a lowering of the produc-
Uvity level of the swamp. Silt causes decreased
light penetration In the water, thus many Impor-
tant "producer" aquatic plants and phytoplankton
cannot survive. As the phytoplankton is eliminated,
the zooplankton will also decrease In total amount
of biomass present. With valuable oxygen and food
producing plant life eliminated or'sharply reduced,
fih face seri shortages of clean water, food, and
oxygen.

Stream siltation also causes a reproductive prob-
lem for fish. Once fish are spawned, silt de-
position often completely covers the egg, and suf-
focates them.

During the spring and summer months chann -
Ised streams usually contain the Wast amount of
water. This is also the period of maxImum bre ding
for fish. Oftentimes in drained creeks the water Is
too low during this period for an &d ts to be
made. Many f is that are spawned evntually
end up desiccated or devoured by predatOrs

IN an effort to gain sme insight into the de-
trimental effects of swamp drainage on the miOUstn
fisery resources, the North Carolina Wildlife Re-

Wnm.uu 0 NOM ua"6-vi. ns
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sources Commission conducted a study. Fisheries
Biologists Jack Bayless and William B. Smith of
the North Carolina Wildlife Resources Commission
reported on these effects in "The Effects of Chan-
nelization Upon the Fish Populations of Lotc
Waters in Eastern North Carolina." In this study.
23 channeled streams and 36 proximate natural
streams were compared. The following is quoted
directly from the report abstract:

"These comparisons indicated that reduc-
tions in the magnitude of 90 percent occurred
both in weight of game fish per acre, and In
number of game fish exceeding six Inches total
length per acre, following channelizaUon.

The data further revealed that no significant
return towards the natural stream populations
occurred within a 40-year period following
channelisation."

Fish have very little choice In a drainage canal.
Either they remain and reproduce at a lower level,
providing physiological conditions permit or mig-
rate In search of better aquatic habitat. The fish
that can remain face many hardahipa in their
search for food, clean water, and a spawning and
rearing grounds. Predation, starvation, and disease
are usually more prevalent within such a popula-
tion living under such physiological and ecological
stresses Population reduction is the end result.

Fish species that cannot physiologically with-
stand heavy stream siltation or low water levels
must migrate or perish. The fish that do leave In
search of better habitat suffer great lose from
starvation, predation, and competition from other
fish spedes. The complete fishery resources will be
severely altered in an apparently irreversible man-
ner.

Wildlife populations are faced with a similar
problem. Ducks cannot effectively reproduce and
rear their young on opencanals of flowing dirty
water. The open habitat allows increased predation
from hawks, dogs, foxes, turtles, and man. Ducks
must move out. But how much is a duck worth? It
is impossible to accurately answer such a question.
Wildlife has a value that cannot be measured in
dollars and cents.

The wood dv'.k is found in great numbers in
many natural swamps of North Carolina. This duck
is North Carolina's own in a sense. It is one of the
most hunted duck species In North Carolina. Also,
in North Carolina, more woodies are killed than
any other species. Other ducks using swamps in
significant numbers include blacks and mallards.

NATURAL swamps offer seclusion and isolation
unlike any other form of habitat. Deer and bear
make extensive use of bottomlands and swamps as
escape routes from dogs and man. Mast production
in natural swamps helps maintain populations of
squirrels, turkeys, and many bird species other
than waterfowl. Raccoons, rabbits, otter, and mink
also flourish in natural swamps and bottomands.

The carrying capacity of a swamp in its natural
state is extremely high, but Is sharply curtailed by
drainage.

What happens to existing wildlife when drain-'
age occurs? Since prime habitat for many species
is destroyed, they must abandon their home ter-
ritories or cease to exist. Man often Invades these
drained areas.

When wildlife populations are forced to abandon
an area in an effort to search for better habitat,
losses occur. Populations moving Into new areas
face increased competition from species already
present. Increased predation may occur since the
abandoning Individuals are not totally familiar
with their "new" surroundings. Starvation and dis-
ease may also increase. As a result of swampland
destruction, the total wildlife resource is seriously
jeopardized.

Little does man realie that he is also an animal
species. Sure man is more advanced than animal
species such as ducks and deer, but how much more
advanced? Man is the only animal that has ever
waged an all-out war on his own species. Man re-
quires the same 20 amino acids for protein syn-
thesis as wildlife species. Man is like other wildlife
species in that he requires food, water, air, and
shelter as the basic necessities of life. Swamp drain-
age virtually eliminates most of these four essen-
tials, not only for wildlife, but also for man. Sure1
wildlife is affected more severely and more quickly
than man, but man will eventually be affected-
probably to a greater degree than wildlife.

With water pollution a major problem in the
United States, clean water becomes an even more
valuable resource. Swamp drainage I o w e r a the
water table drastically. Many farmers complain
about having to deepen their wells. During drought
periods farmlands suffer tremendous water short-
ages, but new drainage projects are continually
being planned and put into operation. In many
areas creeks are being used as a water source for
municipalities. More of these creeks will be needed
for use as a water source In the future--yet drain-
age projects continue to multiply and flourish.

Many health officials promote swamp drainage
projects in the name of mosquito control. Swamp
drainage projects could only cause a potential in-
crease in existing mosquito populations. By drain-
Ing bottomlands, extremely small potholes a few
inches deep will almost always remain In some
locations. These small areas are not large enough
for significant duck usage, but exactly suit the
mosquitoes' needs for egg laying and larval deve-
lopment of their y o u n g. Mosquito populations
thrive in such stagnant pool$ In supposedly drain-
ed areas. Increased mosquito populations mean
more localized DDT spraying, thus adding to t
tremendous problem of air and water pollution.

The-Acdes ae0ypti mosquito, the one that carries
yellow fever, prefers to breed In old water-contain-
ing tires and empty cans near wellings, and does
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not breed In significant numbers In natural
swamps. In most cases swamp drainage projects
accelerate mosquito breeding rather than control it.

N ATURAL swamps contain extremely valuable
tupelo and cypress timber stands. Hardwood bot-
tomlands, characterized by surface water only in
the winter, contain other Important tree species
such as ashes, blackgum, sweetgum, and several
species of oak. Besides the sanctuary provided in
these areas, wildlife food production Is also high.
Berries, gum mast, and acorns are produced in
enormous quantities in natural, unaltered swamps
and bottomlands.

The timber value of these tree species is tre-
mendous. Two-thirds of all hardwoods produced in
the United States come from the swamps and bot-
tomlands of the Southeastern states.

The rot-resistant qualities of cypress wood are
well known. Cypress timber is used extensively
where exposure to weather is an Important factor.

Tupelo root wood is often used as floats on fish-
Ing nets. Veneer of tupelo gum is often stained and
used as paneling or furniture.

Hardwood veneer is a main source of income in
Eastern North Carolina. HIgh quality hardwood
products are In great demand, and natural swamps
and bottomlands play the Important role of pro.
viding the necessary conditions for proper growth
and development of these valuable trees.

North Carolina Is a national leader In the produc-
tion of hardwood plywood, much of which IS pro-
duced from tupelo gum. This state is also a national
leader In wood furniture production. Why Import
these important tree species when they can be
grown right here in the swamps and bottomlands
of North Carolina?

Tupelo and cypress reqpire surface water for
long periods each year to maintain maximum
growth. Both seed dispersal and germination de.
pend upon a watery atmosphere. Tupelo and cy-
press improve the quality of water in swamps by
slowing runoff and causing silt deposition.

In Agricultural Handbook Number 181, Novem-
ber 1960, Management and Inveo of Southern
Hardwoods, U.S. Department of Agriculture, the
following statement is made concerning tupelo-
swamp blackgum stands: "Artificial drainage will
decelerate growth or kill older trees if It perman-
ently lowers the water table. Prolonged droughts
cause mortality and induce insect attack."

No longer is it considered economically feasible
to convert hardwood bottomlands and swamps into
pine stands. Softwood production is now more
approximately in line with the demand. Under
swamp conditions, blackgum, tupelo, and cypress
can develop tremendous volumes of timber. These
species can actually out produce southern pines.
Good hardwood wetlands containing ample water
can produce growth rates sometimes exceeding
1000 board feet per acre per year. Wildlife popula-

tions can most always be expected to decline when-
ever pines replace a good hardwood stand.

W HAT does the future hold for our natural
swamps In North Carolina? From. the North Caro-
lna Soil and Water Conservation Needs Inventory
of 1962 the future looks dim, unless corrective
actions are enforced upon swamp drainage. Of the
total 211 watersheds In North Carolina, 208 of them
were found in need of "improvement." According
to the "Watershed Box Score" made available by
the North Carolina Soil and Water Conservation
Committee, in 1968 North Carolina had submitted
83 applications for watershed improvement. Also,
115 watersheds were In the "priority for planning,"
"approved for operations," or "under construction"
category. Nine watersheds had already undergone
works of "improvement." In 1968, North Carolina
ranked fourth in the nation in the number of water-
sheds approved for operations.

Recommendations to ameliorate the threat
swamp drainage poses to our natural resources
might Include the following: (1) Prevention of
complete swamp drainage when only better field
drainage Is needed. (2) Stronger mitigation mea-
sures for destroyed fish and wildlife populations.
(3) More accurate education of farmers and the
general public as to the detrimental and long term
effects of swamp drainage projects. (4) Greater
consideration given to the professional opinions of
foresters and wildlife biologists. (5) The establish-
ment of water banks. (8) More research be con-
ducted on the effects of swamp drainage on all
natural resources.

Steps must be taken to ensure that our swamps
will be managed in an ecological manner. No longer
can the soil conservationist consider only soil, the
wildlife biologist consider only wildlife, and the
forester consider only trees. All resource managers
must unify their knowledge and consider all re-
sources in a plan that will provide for future jen.
eratlons. Short-term, quick dollar projects must be
viewed with caution. $
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Chapter 2
The Value of Inland Wetlands
The wetlands of the United States represent an extremely limited
resource, comprising about 3.5% of the entire country, excluding
Alaska. Although among the most productive ecosystems in the world,
they hive been subjected to widespread destruction and abuse. As a
result of dredging, draining, filling, and pollution they have been
reduced to 70 million acres, which is slightly more than half of the
original estimated 127 million acres. These figures include all wetland
types, inland and coastal.

Although the ecological role of the coastal wetlands in supporting
the shellfish and finfish 'productivity of our estuarine waters is well
documented, recent studies have also provided data on the significant
ecological role of our fresh-water wetlands. Two current studies are of
special relevance. Wharton's analysis of the ecological values of
southern river swamps keynotes four major values: water quality, water
quantity, productivity, and potential educational use (Wharton 1970).
McCormick (1970) and Grant and Patrick (1970) have recently
completed a study of the polluted Tinicum wetlands in the Philadel.
phia region which documents their high productivity and role in pollu-
tion filtration.

Hydrologic Role
Wetlands are of major importance in the nation's hydrologic regime.

Because of their water-holding capacity, they act as storage basins,
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lowering flood crests, minimizing erosion, and serving to reduce the
destructiveness of severe floods. In densely populated areas this is
especially important, since urbanization intensifies the rate of runoff.
Buildings, concrete, and asphalt waterproof the land surface and tend
to concentrate large volumes of precipitation. Cities lack adequate
%oak-in areas and the runoff is usually rapid and in excessive amounts.
Wetlands, and especially flood plains, act as catchment basins and tend
to slow the speed of flood waters, thus minimizing flood damage. In
1955, when severe floods hit eastern Pennsylvania, many bridges were
washed out along the stream courses. However, two bridges of the type
destroyed elsewhere were still intact below the Cranberry Bog, a Natu.
ral Area preserved by The Nature Conservancy and recommended for
landmark status. That swamps provide natural storage for flood waters
has been demonstrated on the Alcovy River in Georgia (Wharton
1970), also recommended for landmark status.

It has been estimated that a 6-inch rise in water over a 10-acre wet.
lund places more than 1.5 million gallons of water in storage with no
harm to the surrounding biota (Niering 1966). By slowing the velocity
of flow, wetlands minimize erosive processes and simultaneously act as
siltation basins. Wetland filling is often a combination of organic,
plant-derived, and inorganic, stream-carried sediments.

Wetlands have been shown to play a significant role in ground-water
recharge. In the Ipswich River basin of Massachusetts the USD
(1962) found that marshes and swamps functioned not only as water
storage and discharge areas but also occasionally as ground-water
recharge areas. In North Carolina along the Yellow River, Kilpatrick
(1964) found an alluvial aquifer below the flood plain that was
hydraulically contiguous with the surface waters of the stream.

Productivity 0
Fresh-water marshes and swamps are among the most productive

biological systems. Eugene Odum (1959) estimates the gross produc-
tivity of southern river swamps such as the Alcovy and Altamaha bot-
tomlands at 20,000 kcal/m' per year, which compares favorably with a
field of sugarcane (27,010).' the most productive, intensively managed
agro-ecosystem. Furthermore, wetland productivity is estimated to be
double the 20,000 figure on the most favorable sites. Hardwood
production reaches about 12 metric tons/ha (2.4 acres) per year. The
estimated timber productivity on the 2300-acre Alcovy River system is
estimated to be $1,578,720 per year ($686 per acre per year) based
on a 100-year period and at present market value. Fish productivity
averages 75 pounds per acre but may reach 1300 pounds per acre in
the backwaters and sloughs, according to the Georgia Game and Fish
Commission. Wharton (1970) estimates the total productivity value of
the Alcovy at $546,940 per year or $3,648,720 based on a 100-year
'Day n production plus niht respirton.
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period. These monetary estimates do not include the value of primary
production in terms of food for wildlife or in terms of the animals, in-
cluding furbearers, that it supports.

Wetlands have long been associated with the production of water-
fowl (Alexander et al. 1953: Linduska 1964). They are recognized as
the Nation's "duck factories." The pothole country, for example,
which represents only 10% of our wetlands, produces over 50% of our
ducks. Every year 300,000 ducklings fly off the western marshes along
the Pacific Flyway. The 14 southern states add another 700,000, and
the eastern coastal marshes add 200,000 more during the best years.
Some wetlands are more important as the actual breeding areas.
Others are essential as wintering grounds and as feeding and resting
areas scattered along the major flyways (Errington 1966; Niering
1966).

Studies of the primary producers in the Tinicum Marshes by McCor-'
mick (1970) provide insight into higher plant productivity. Among the
eight vegetation types represented, common reed grass, wild rice, cat-
tail, and mixed aquatic types were most important. They produced a
standing crop of 4.2, 6.9, 3.9, and 4.0 tons/acre, respectively.

In general, wetlands exhibit a distinctive flora and fauna adapted to
hydric conditions or to periodic flooding. Some of the plant species are
of special interest for their unique features. These include the insec-
tivorous plants, orchids, andericads of the bogs and species typical of
the vernal pools that change morphologically with gradual desiccation
of the site.

Oxygen Production and Nutrient Recycling
Grant and Patrick (1970) found that the 512 acres of wetland in the

Tinicum Marshes produce a net increase of 20 tons of oxygen per day.
This is the product of photosynthesis.

Modern man has drastically modified the nitrogen cycle. The annual
natural turnover of nitrogen compounds in the U.S. has been calcu-
lated to be about 7 or 8 million tons (Commoner 1970). Currently our
agricultural fertilizers add another estimated 7 million tons, and
nitrogen compounds produced as by-products from our power plants
and automohilA, another 2 to 3 million tons. More than doubling the
nitrogen input into the biosphere has resulted in a serious deterioration
of enviornmental quality in various parts of the country. Denitrifying
bacteria have the ability to take the deleterious nitrogen oxides that
are accumulating and convert them back into atmospheric nitrogen of
which most of the atmosphere is composed. Most wetlands support
vast numbers of these micro-organisms and thus servee to reduce the
load of dissolved nitrogen washed into them.

Another role of aquatic ecosystems is the recycling of organic sulfur-
containing compounds by action of sulfate-reducing bacteria. As-
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Deevey (1970) puts it:
What follows, If R.NH.SH is to remain a renewable resource. is that water, mud.

air, and land are closely linked by oxidation-reductitn cycles in which reduction is
performed entirely by organisms.

Pollution Filtration
One of the most significant roles of wetlands is their ability to

remove pollutants. Preliminary studies in the Tinicum Marshes indicate
that this area receives sewage from three treatment plants and that a
significant reduction in absolute amounts of pollution occurs by the
time the water has passed through the 512 acres of marsh. Grant and
Patrick (1970) succinctly summarize this vital role as follows:

It is significant that reductions in BOD, P-PO,. N-NH3. and N-NO,. did occur in the
excursion of the river water over the marshland in the time interval of 2 to 5 hours.
This reduction occurred in 57% of the 1OD measurements. 37% of the P-PO4
analyses, 66% of the N-NH:,. and 63% of the N-NO., analyses. Oxygen increases oc-
curred in 73% of the analyses. It is diffcult to determine from the information, at
hand why the decrease% in pollution load were not always consistent but are probably
due to irregular pattern of flow and the variability of pollution load. If we take the ap-
proximate average value for each of these characteristics this would mean an approxi-
mate reduction of P-PO4 of 190 mg/rft of water per day; BOO of' 310 mg/ft3 per day;
N-NH of 176 mg/ft2 per day; N-NO3 of 3.2 mg/fl' per day and an increase of oxygen
of 412 mg/ft per day. Since the wet area of the marrh is about 3 12 acres, this would
amount to a reduction per day of approximately 7.7 tons of DOD. 4.9 tors P.PO4, 4.3
toms N-NH3. 1381 Ih. N-NO3, and an increase or 20 tons of oxygen. From these
preliminary results it is evident-that the marshlands play an important role in reducing
the nutrient load in water and in increasing the oxygen content.
In Georgia, water quality was studied along the Flint and Alcovy

rivers to assess the value of river bottomland swamps in pollution
reduction. In the Flint River system, the Georgia Water Quality Con-
trol Board reports a high degree of recovery by a very organically pol-
luted stream within a distance of 6 miles, where there were extensive
swamps. It was also observed that the degree of recovery was directly
correlated with the presence of the adjacent swamps. Along Mountain
Creek, a tributary of the Alcovy River, the Federal Water Pollution
Control Administration found extreme pollution due to human sewage
and chicken offal (Wharton 1970). However, after passing through
2.75 miles of swamp forest along the Alcovy, the river water was
designated as clean; and water quality was excellent after traversing an
additional 7 miles of swamp. Data also suggest that coliform counts,
dissolved oxygen, and biological oxygen determination (BOD) all
returned to more favorable levels downstream from the swampy areas.
In another study of oil wastes on the Gothard's Branch in Douglas
County, Georgia, Turner and Ahearn (1970:18) found that the largest
amount of the degradation of the pollutant occurs along the swampy
portion of the stream.

The role of swamps in sediment removal has also been documented.
Wharton (1970) estimates that the value of the Alcovy River Swamp
as a sediment accretor exceeds $3000 annually. This function would
be destroyed by channelization, a potential threat to such wetlands. It
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has been found that water velocity is doubled by channelization, while
the silt load is tripled.

In conclusion, Wharton (1970) estimates the value of the 2300-acre
Alcovy River Swamp ecosystem from the standpoint of water quality at
$ 1.000.000 annually.

Education and Recreation
Wetlands are outdoor educational exhibits and scientific laborato-

ries. They serve as the resource base for scientific research and also as
museums for teaching the dynamics and ecological role of these
ecosystems. At the Connecticut Arboretum in New London. the per-
manently preserved wetlands have been studied by Connecticut Col-
lege students. A red maple swamp, actually a bog. with its underlying
20 ft of peat. presented a challenging problem to an undergraduate
student as she unravelled the 13.000 years of post-glacial history
revealed by the pollen preserved in the peat. At the Thames Science
Center, closely affiliated with the Connecticut Arboretum. thousands
(f school children annually are given first-hand field experience and
are being taught the value of wetlands. The Arboretum Guided Tour
(Emery 1967). used by the teachers, makes this point about the wet.
land along the route: "The swamp below this dam is roughly an acre in
size. If flooded to a depth of one foot it would hold 330.000 gallons of
water. Thus whenever a swamp is filled or drained, another large quan-
tity of water is lost from the underground water supply and made to
run off more quickly to aggravate flooding problems downstream." In
these ecological settings one can also emphasize the basic ecological
principles operative in natural ecosystems-energy flow. recycling,
diversity, and limited carrying capacity. These concepts can also be
directly related to man and the efyironmental problems created by
failing to recognize their applicability'in human ecology.

Wetlands also provide many recreational outlets, such as fishing,
hunting. bird-watching. and hiking. Twenty million Americans go fish-
ing. two million hunt waterfowl. Thousands hunt the wetlands with
binoculars and cameras, where an unparalleled diversity of waterfowl
and spectacular marsh birds gives pleasure and inspiration. On Staten
Island a unique fenway system has been proposed for incorporating the
wetlands as part of the open-space pattern. This represents a sound
ecological use of resources and the recreation potential is very great.
Such a mosaic of open space should be incorporated as an essential
par of any community development plan. as it serves an important so-
cial function and greatly enhances the quality of the environment
(Hoffman 1963: Thomson 1970: USDI 1962).
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m DKUSE OF WALL STrAMS

We are scientists experienced with the study of small streams, and
ctitsens interested in assurl8 that stream obtain the legal protection
that we think they deserve.

Why are small stream important? Our answer is based on both scientific
and social factors, Our research (and that of many other Inveatigators) has
shown that relatively undisturbed small stream and their atershedst provide
the first important step In the retention of potential floodwater from storms,
release water during dry periods, prevent soil erosion, provide Important
spawning and nursery ground for flsb that inhabit larger downstream rivers,
provide Important nutrient-retention services, maintain water quality in
downstream regions, lessen eutrophication In lakes and reservoirs, and provide
essential habitat for many Important and Interesting species of fish and inver-

tebrates. These organism provide the basis for important scientific inquiry,
aesthetic satisfaction and recreation,

One particularly important aspect of small stream is their role in fish
production. As a general rule river fish in all parts of the United States
*vim upstream, often to headwaters and smal tributaries, for spawning. This
appears particularly true for the larger species of fish. After a period of
about a year the young fish swi back dovnstream. Thus the destruction of
small stores not only destroys the potential for fishing of that small stream
but also part of the potential of the sain-stem river.

One way to vI*V the above contributions of mall stream and their
watersheds to society is to consider the as natural "public service functions."
That is to say these processes contribute significantly to society's welfare
through such processes as fish production, flood protection, erosion control
and the maintenance of water quality. The managers of public watet supply
watersheds and reservoirs recoganise these facts and wisely leave watersheds
in their natural state. An additional benefit of the "public service functions"
from small watersheds is that the services are provided vith no requirement for
capital expenditures or even, for the most part, operating espeses. This also
may be viewed from the perspective that these natural services do sot require
fossil fuel energy to provide basic services to society. A considerable body
of research in different parts of the United States has shom that if these
"public services of nature" are destroyed the provision of the same public
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benefits (i.e. flood protection, water quality control, recreation, etc.) by
mm-derived means can be very expensive both in term of dollars and energy.

Our research has also shown that mall stream environments are easily
disrupted by dredging filling, forest clearing sad other major disruptions
to the watershed. Such disruption may seriously alter the ability of streams
to serve as fish spawning grounds sad to maintain water quality. However, ve
also have found that sall streams are resilient to small changes and can, for

eaple, assimilate small quantities of sewage without significant environesn-
tal deterioration. Thus it Is iportant to study each potential environmental
disruption of small stream to determine whether or not the proposed disrup-

tion will seriously interfere with the biological health and usefulness to
an of these ecosystem. We think that a process whereby potential alterations

are first reviewed by a group of experienced and hopefully unbiased scientists,
engineers end/or representatives of the public would greatly asiat in min-
taining the water quality sad fish productivity of our nation's streams and

rivets.

Sincerely,

Charles A. S. Ball, Ph.D.
Visiting Assistant Professor of Ecology

Clifford 0. Berg, Ph.D.
Professor of Entomology

Edward B. Brothers, Ph.D.
Assistant Professor of Biology

Gene 3. Likens, Ph.D.
-"Professor of Ecology

CASHzCOB:EBB:GEL"nbhu

Cornell University
Ithaca. Nev York

76-161 0 - 76 - 33
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[From Conservation Volunteer, Minnesota DNR, September-October 19721
WHY WE WORRY ABOUT WETLANDS

(By John Skrypek)

For over two decades, the Department has waged a battle to preserve Minnesota's
fast-vanishing wetlands. But is the swamp, the marsh, the shallow lake "valuable" only
in terms of wildlife? John Skrypek answers that question with an emphatic "No!" He
points out that man's increasing knowledge of wetlands ecology has revealed the enor-
mously significant values these areas provide for our total environment. Mr. Skrypek
is environmental control coordinator for the DNR's Diviion of Game and Fish.

Traditionally, programs for preservation of wetlands have emphasized their
importance as wildlife habitat. Anyone can see that they are the home of the
mallard, teal, heron, wood duck, muskrat and myriads of other creeping, crawling,
swimming and flying creatures that prefer the wet, private world of a marsh. When
connected to lakes and streams with permanent fish populations, wetlands may
also be important fish spawning areas, especially for northern pike.

Our Department's Division of Game and Fish has long recognized these values.
We have had an active wetland acquisition program for wildlife habitat since
1951. Since that time, over 200,000 acres of wetlands, in 82 Minnesota counties,
have been purchased. In addition, many marshes adjacent to fish lakes have been
acquired to be managed as northern pike spawning areas. We have also acquired
shadow lakes, bogs, woodland pools, potholes-all of which are classed as wetlands.

Obviously the fish and wildlife uses of wetlands are important. But what about
other values Have we received any bonus values from preserving wetlands? The
answer is "Yes!"

It is becoming more obvious each year that our money has been even better
spent than we originally thought. In urban areas, wetlands are providing outdoor
classrooms where students can study ecology, living animals, and organisms.
Wetlands provide open space that is a _pleasant relief from the monotony of
confining urban housing and apartments. In both rural and urban areas, wetlands
retard the runoff of water from melting snow and rain. In this way, these naturalspongese" reduce flood damage to downstream areas. Wetlands also have a
beneficial recharging effect on underground, water-bearing formations.

In addition to these values a new and exciting role of wetlands is emerging-
that of enhancing and protecting water quality. Actually, this role isn't new. It
has always been just under our noses. We had an inkling it was there. But only
recently has scientific documentation for this role started to emerge.

How do wetlands protect water quality? At first glance this concept seems
contradictory. A commonly heard complaint from those who are not attuned to
the fish and wildlife values of marshes is that they are "polluted"-smeliy, all
full of silt and ugly green plants. To this complaint the chemist and biologist no
longer stammer for excuses. They reply, "Good! That's just the way we want it!"

To understand how wetlands protect water quality, we must stop looking at
them as Isolated, individual units. We must cast aside the "tunnel vision" that
has made it possible to drain and fill thousands of individual marshes in our
state and nation. We must recognize that each wetland is part of a larger hydrologic
system-and all are surface expressions of the hydrology, geology, climate and
man's uses of a given area.

Obviously, the primary ingredient for a wetland is water. Water enters a wet-
land from several sources including direct rainfall, surface runoff from rainfall
and snowmelt, inflowing streams, rivers and ground water. Water Is almost a
universal solvent. It carries dissolved minerals with it and, when moving, has
the ability to carry materials In suspension.

When water enters a wetland, therefore, It brings along many things. Among
these are silt, organic matter from decaying plants and animals and many" different
dissolved chemical compounds from the soil and rocks of the surrounding water-
shed. Man gets into the act by inadvertently, or sometimes intentionally, dumping
unwanted materials and pollutants into the wetland. Even the rain that falls on
the wetland's surface brings along suspended and dissolved materials.

A wetland protects the water quality of downstream areas by trapping, retard-
ing, regulating and transforming the materials that enter it. It slows water flow.
It retards the rushing of water off the land. It enables "settling" out. Usually
the quality of water leaving a wetland is not the same as when it entered. Thus,
the wetland is inherent in nature's intricate web of life-and water quality.
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What mechanisms are at work to produce the changes in the quality of water
leaving a wetland? When water enters a wetland, its rate of flow diminishes due
to ponding, and the resistance of abundant growths of aquatic plants. As the
velocity of water is slowed down, its ability to carry silt and other particles in
suspension is decreased. The particles drop out and settle to the bottom-where
they may be anchored and stabilized by the root systems of aquatic plants.
Deposition of silt is therefore prevented in downstream rivers and lakes where it
may interfere with swimming, boating, other activities, and fisheries and wildlife
values.

What about material dissolved in the water that enters a wetland? There are
many dissolved materials. But the ones of primary concern at this time are nitro-
gen and phosphorus compounds which can fertilize lakes excessively and cause
unwanted growths of algae and rooted plants. Some of the dissolved phosphorus
entering a wetland becomes physically bound to silt particles and settles to the
bottom, where it is essentially "locked up" as long as the silt stays in place.
Portions of the phosphorus and nitrogen compounds are incorporated into sub-
merged and emergent plant growth where they are tied up for the growing season.

In general, the growing season for marsh plants coincides with the growing
season for nuisance algae in lakes. In effect then, a wetland regulates nutrients to
man's benefit by keeping them "trapped," when they could be doing harm in
downstream areas. During periods of the year when abundant growths of plants
are absent, this storage capacity is diminished. But this is at a time when nuisance
algae blooms do not occur in Minnesota.

Still another important mechanism for water quality improvement is provided
by certain bacteria living in the marsh bottom. Much of the nitrogen entering a
wetland comes in as nitrate compounds, a form easily used by plants. The bacteria
have the ability to reduce nitrates to gaseous nitrogen which is released to the
atmosphere.

The lue -of- wetlands in protecting water quality has been demonstrated,
in detail, in recently completed studies of Lake Minnetonka and its-watershed.
Results of this work are summarized in a report entitled, A Program for Preserv-
ing the Quality of Lake Minnetonka, prepared by the University of Minnesota
Limnological Research Center, Barr Engineering Company, Harza Engineering
Company, and Hickok and Associates.

The report found that phosphorus was the critical element causing excessive
production of algae in Lake Minnetonka. A detailed phosphorus budget for the
lake was determined for the period June 199 to May 1970. Approximately
77,000 pounds of phosphorus were released within the Lake Minnetonka watershed
during this period-but only an estimated 50,300 pounds reached the lake. Much
of this phosphorous was retained in wetlands outside the main lake basin.

The beneficial effects of this storage are obvious. The report recommends that
wetlands in the Lake Minnetonka watershed be preserved in their natural state. It
further recommends that construction of storm sewers be minimized, and that
runoff water be allowed to follow natural drainage patterns. Thus, wetlands can
provide their valuable cleansing and removal action-before the water enters the take.

The value of wetlands in protecting recreational lakes is, unfortunately, also
being demonstrated in a negative way on certain Minnesota lakes-especially
those near the Twin Cities and in heavily farmed areas. A common complaint
reaching the Division of Game and Fish about lakes in these areas is that they are
becoming very turbid or, in some cases, excessively weedy. Sandy beaches are
becoming covered with silt.

An investigation commonly reveals that silt deposits build up near the mouths
of incoming storm sewers and ditches. Excessive growths of weeds and filamentous
algae are also found, starting in the vicinity of sewer inlets. After a rain, chemical
analysis of inflowing water often reveals exceptionally high values for nitrogen and
phosphorus compounds.

In checking upstream areas, it is often obvious what has happened. Wetlands
which formerly served as natural living filters have been drained, filled and
covered over with farm fields, paring lots, apartments homes, and businesses.
Thus, the natural drainage pattern has been changed. Runoff water is now
carried in storm sewers and drainage ditches--instead of through streams and
marshes. Again, man has disrupted his environment. We must pay the penalty
of increased flood potential and deteriorating quality.

The proper course of action is clear. Land should be managed so that silt and
nutrient losses to watersheds are minimized. Wetlands must be preserved as
though they have the same value as the larger and more permanent lakes in the
lower part of the watershed.
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We can then save some of our ve'nishing wildlife habitat, keep more open
space, and help protect downstream areas from flooding and water quality
deterioration. Wetlands are an important part of our ecological pattern of lands
and waters-a natural pattern that must be considered as a whole-if we are to
keep Minnesota waters in high quality condition. And is not the quality of our
waters basic to the quality of our lives?

(From Wisconsin Conservation Bulletin, July-August 19751
THE NUTRIENT TRAP

More than one hundred and fifty million dollars will be spent in the next year
to improve sewage treatment systems in Wisconsin. The aim is to reduce pollut-
ants entering our waters from these nutrient-rich "point" sources.

But upgrading these "acilities will do nothing about the majority of pollutants
which enter the lake basins uncontrolled from all sides. These so-called "nonpoint"
pollutants include fertilizer and soil runoff from farmland, urban streets and lawns.

Farm fertilizers, as well as leaves and other city debris, contain nitrogen and
phosphorus which stimulate aquatic plant growth just as they spur the growth
of agricultural crops. The algae blooms now occurring on southern Wisconsin's
lakes are chiefly caused by this nutrient flow.

Currently, engineers are attempting to design structures that will hold back
some of these fertilizers from the lake bed. Efforts are also being made to upgrade
soil conservation practices and to make the liquefication of manure a more feasible
practice. Liquefication allows manure to be stored over the winter until it can be
applied to fields during "safe", dry periods. These projects are expensive, though,
and would require changes in long established farming practices.

While the problem awaits solution, nature already provides a simple and
effective means of preventing some of these nutrients from entering the waterways
by trapping them in the network of marshes that surround lakes and rivers.

These lowlands naturally trap nutrients, making them unavailable to the
weeds and algae that thrive on them. The wetland so Is easily retain phosphorus
and marsh plants take up and incorporate large amounts of nitrogen and phos-
phorus into their growing tissue.

Wetlands, from the peat bogs of the northern forests to the cattail marshes of
the dairy belt, provide other benefits as well. They provide cover and nesting sites
for waterfowl and other wildlife. They hold floodwater and silt. They serve as
needed open spaces for recreation and study.

University of Wisconsin botanist Orie Loucks says that one acre of wetland
is worth fifty to sixty thousand dollars, based on the replacement cost of all the
functions they perform. But traditionally, wetlands have not been so highly
valued, only rarely bringing one hundred dollars per acre.

Because of this low price, marshlands have been prime targets for draining,
filling or other uses. The past century has witnessed the gradual disappearance of
about half of Wisconsin's wetlands, and with them an important natural filter
system for our lakes: To help reverse this pattern, the Wisconsin legislature is
considering a Wetlands Protection Bill.

The bill would require cities, villages, and counties to adopt wetland protection
ordinances. Permits would be required for certain activities in marsh arenas, includ-
ing draining and filling. According to the bill, permits would be granted onfy where
no "significant impairment of any of the natural functions performed by the
wetland" would occur. Although some types of wetlands such as seasonally
flooded meadows would be exempt from the legislation, the protection would
affect more than one million acres of remaining wetland. Exceptions to the permit
requirement would be given for existing uses and for certain proposed uses, such
as cranberry growing and muck farming.

Preserving the wetlands that are still left is an inexpensive and natural way to
prevent further growth of weeds and algae in our lakes. And it is one method that
requires neither expensive treatment facilities nor the energy to operate them.
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(From Federal Supplement 3921

NATURAL RESOURCES DEFENSE COUNCIL, INC., AND NATIONAL WILDLIFE
FEDERATION$ PLAINTIFFS,

V.

HOWARD H. CALLAWAY, SECRETARY OF THE ARMY, ET AL., DEFENDANTS

Civ. A. No. 74-1242

United States District Court, District of Columbia

March 27, 1975

Conservation grou s brought action against Secretary of the Army, Army Corps
of Engineers, and Environmental Protection Agency. On plaintiffs' motion
for partial summary judgment and defendants' motion to dismiss, the District
Court, Aubrey E. Robinson, Jr., J., held that Congress, by defining the term
navigable waters to mean 'the waters of the United States, including the terri-
torial seas," asserted federal jurisdiction over the nation's waters to the maximum
extent permissible under the commerce clause for purposes of the Water Act; and
that Secretary of the Army and Chief of the Army Corps of Engineers acted un-
lawfully and In derogation of their responsibilities under the Water Act by adopting
a different definition.

Plaintiffs' motion granted and defendants' motion denied.
1. Navigable Waters e=36

Congress, by defining the term "navigable waters" for purpose of the Federal
Water Pollution Control Act Amendments of 1972 to mean "the waters of the
United States, including the territorial seas" asserted federal jurisdiction over the
nation's waters to the maximum extent permissible under the commerce clause;
as used in the Water Act the term is not limited to the traditional tests of navi-
gability. Federal Water Iollution Control Act Amendments of 1972, §1 101 et
seq., 502(7), 33 U.S.C.A. 61 1251 et seq., 1362(7); U.S.C.A.Const. art. 1, 1 S
cl. 3.
B. Navigable Waters e=35

Secretary of the Army and Chief of the Army Corps of Engineers are without
authority to amend or change statutory definition of navigable waters as used in
the Water Act and they acted unlawfully and in derogation of their responsibilities
under the Water Act by adopting regulation which defined navigable waters as
those which had been, are or may be, used for interstate or foreign commerce.
Federal Water Pollution control Act Amendments of 1972, J§ 101 et seq., 404,
502(7), 33 U.S.C.A. if 1251 et seq., 1344, 1362(7).

Marianne K. Smythe, Dennis M. Flannery, William T. Lake, Wilmer, Cutler &
Pickering, Washington, D.C., for plaintiffs.

John E. Varnunm, Pollution Control Section, Dept. of Justice, Brian O'Neill
Gen. Counsel's Office Army Corps of Engineers, Washington, 1).C., David
Gluckman, Sp. Asst. Atty. Gen., Florida Dept. of Pollution Control, Robert L.
Shevin, Atty. Gen. for the State of Florida, for defendants.

-DECLARATION AND ORDER OF FINAL JUDGMENT

Aubrey E. Robinson, Jr., District Judge.
Plaintiffs have moved for an order pursuant to Rule 56 of the Federal Rules of

Civil Procedure granting partial summary judgment in favor of Plaintiffs on
Count I of the Complaint; and Defendants' having moved to dismiss the complaint
on all counts; and the Court having heard argument of counsel, the Motion for
Partial Summary Judgment on Count I of the Complaint is granted; and it
is DECLARED that:
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[1] 1. Congress by defining the term "navigable waters" In Section 502(7) of the
Federal Water Pollution Control Act Amendments of 1972, 86 Stat. 816, 33
U.S.C. 1 1251 et seq. (the "Water Act") to mean "the waters of the United
States, including the territorial seas," asserted federal jurisdiction over the
nation's waters to the maximum extent permissible under the Commerce Clause
of the Constitution. Accordingly, as used in the Water Act, the term is not limited
to the traditional tests of navlgability.

[2 2. Defendants Howard H. Callaway, Secretary of the Army, and Lt. Gen.
Wiliam C. Gribble, Chief, Army Corps of Engineers, are without authority to
amend or change the statultory definition of navigable waters and they are hereby
declared to have acted unlawfully and in derogation of their responsibilities under
Section 404 of the Water Act by the adoption of the definition of navigability
described at 33 C.F.R. I 209.210(d) (1), 39 Federal Register 12119 (April 3, 1974)
and 33 C.F.R. 209.260; and it is ordered that Defendants Callaway and Gribble:

1. Revoke and rescind so much of 39 Federal Register 12115, et seq. (April 3,
1974) as limits the permit jurisdiction of the Corps of Engineers by definition or
otherwise to other than "the waters of the United States.

2. Publish within fifteen (15) days of the date of this Order proposed regulations
clearly recognizing the full regulatory mandate of the Water Act.

3. Publish within thirty (30) days of the date of this Order final regulations
clearly recognizing the full regulatory mandate of the Water Act; and it is

Further ordered that the Clerk of this Court shall enter a final Judgment upon
this Order Granting Plaintiffs' Motion for Partial Summary Judgment the Court
expressly having determined that there is no just reason for delay In the entry of
final Judgment on this Order; and it is

Further ordered that Defendants' Motion to Dismiss be and hereby is denied.
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SELECTED OTHER COUR CASES

The U.S. District Court for the District of Columbia was

not the only -- or even the first -- federal court to broadly

construe the Corps of Engineers' jurisdiction under Section 404 of

the Water Act.

Thus, in United States v. Holland, 373 P.Supp. 665 (M.D.Pla.

1974), the court held that the classical definition of navigatility

was not part of the Water Act nor need It be:

"the mean high water, line is no limit to
federal authority under the (Water Act]. While
the line remains a valid demarcation for other
purposes, it has .no rational connection to the
aquatic ecosyateim which the [Water Act] is
intended to protect. Congress has wisely
determined that federal authority over water
pollution properly rests on the Commerce Clause
and not on past interpretations of an act
designed to protect navigation. And the Cominmerce
Clause gives Congress amply authority to reach
activities above the mean high water line that
pollute the waters or the United States."
Id. at 676.

In United States v. Ashland Oil and Transportation Co., 36

F.Supp. 349 (W.D.Ky. 1973), affd, 7 ERC 1114 (6th Cir. 1974)# the

court rejected the argument that the Water Act "appllei only to the

classical 'navigable waters of the United States',. finding that

"one need go no further than the definitions provided in the Act" in

order to discover that the classical concept of "navigable" was

not an element of the definition found in the Water Act.

"Congress defined 'navigable waters' as
'waters of the United States.' [33 U.S.C.
S 1362(7)3. To determine whether an oil
discharge has entered waters regulated by
Section 311 of the Act, a citizen simply
inserts the statutory definition in place
of the term 'navigable waters.'"

1 0
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"Navigability is not an element of this
offense as it is excluded from the Act by
definition.* 364 FSupp. at 350-51.

The Sixth Circuit a ffirmed the decision of the district court.

As to the question of Coagress' Intent, the Court ot Appelas. found

"Conp'es' clear intention as rewe4ad
in the Act itself was to effect marked
improvement in the quality of the total water
resources of the United States, regardless of
whether that water was at the point of
pollution a part of a navigable stream.

"Congress in 1972 adopted a new
definition of the term 'navigable waters'
for purposes of thp )ederal Water Pollution
Control Act.......

"Like the DistriOt Judge, we believe
Congress knew exactly what it was doing
and that It Intended the Federal Water
Pollution Control Act to apply, an Congress-
man Dingell put It, tto all water bodies,
including main streoam and their tributaries.'"
7 SRC at 1118-19.

In United States v. American Beef Pokers, Inc., Crim. No. 74-0-

30 (D.Neb. April 25, 1974), a corporation hawged with discharing

pollutants Into "water#" moved to dismiss on the ground that the

Government had failed to allege Phat the waters Involved were navigable.

The motion was denied because the pourt found that the allegation that

the waters were navigable was not necesary $a sulte brougt under

the Water Act. Citing favorably ihe, holdInp n olland and AshlaM4 0-A,

the odurt found that "Congress has the power t4 define away the old

navigability restrloton and Olearly intended' .t do so in the 1972'

amendments, to the Federal Water PqllutLon Contrpl Act." Slip Op. a 1.
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In U.S. v. Phelps Dodae, 391 F.Supp. 1181 (D.Aris., 1975),

the court refused to find the Water Act's definition of navigable

waters as "waters of the United States" to be unconstitutionally

vague. The court stated:

"The term 'waters of the United Stsa.a'
as used in the coltext of the Act and in keep-
Ing with the legislative Intent apparently
means Just what is said: 'all waters of the
United States including the territorial seas.'"
Id. at 1185.

"For the purposes of this Act to be
effectively carried into realistic achieve-
ment, the scope of its control must extend
to all pollutants4bloh are discharged into
an,waterway, Including normally dry arroyos,
where any water which might flow therein could
reasonably end up in any body of water, to
which or In which there is some public interest,
including underground waters." Id. at 1187.

The court In United States v. Union Pacific, 8 ERC 1127

(D.Utah 1975), concluded that:

"the term navigable waters of the United
States,* as used In 33 U.S.C. 5 1321(e) and
further defined in 33 U.S.C. 1 1362(7), was
not meant by Congress to restrict regulatory
control over the nation's waters for the
purposes of pollution control merely to the
traditional limit. ot navigability."
Id. at 1128

In United States v. Smith, 7 ERC 1937 (B.D.Va. 1975), the

court specifically addressed the question of Jurisdiction under

Section 404:

"The federal r*gulatory Jurisdiction
over the navigable Waters of the United
States under the Rivers and Harbors Act of
1899 (33 U.S.C. Section 403, et seq.) extends
up to the mean high water mark. However, the
much broader federal Jurisdiction over 'waters
of the United States' under the 1972 Amendments
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to the Federal Water Pollution Control Act
(33 U.S.C. Section 1362(7)) extends well
beyond the mean high water mark to marsh
wetlands which are regularly or periodically
inundated." Id. at 1938-39.

Finally (and thi' is not an all-Inclusive synopsis of

applicable court decisions), the court in Leslie Salt Co. v.

Froehlke, 7 ERC 1311 (N.D.Qal. 1974), again In a case directly

Involving Section 404, held as follows:

"We conclude that the Congress, enacting
the FWPCA, was exercising its powers under
the coemrce clause to combat pollution of
the nation's waters; that water pollution
unquestionably affects interstate commerce and
that, therefore, It-was a proper exercise of
the commerce power to require permits for
dredging or filling which are potential cause
of pqllution of waters of the United States. .
that the exercise of the commerce power for that
purpose Is not limited by traditional 'navigable
waters' definitions; that, although the (mean
high water) line test may remain as proper test
for other purposes. . . , that test does not
limit federal regulatory power under the FWPCA."
Id. at 1314.

The court found that ndt only could Congress extend the federal

regulatory power In this way, but that It did extend it through the

1972 FWPCA amendments.
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VDU"AL h TTr 101 DPOSAI W DIU 0 VJJJ. MUAL MAM

Fsieral amtbority to reoPlate the disposal of dredged or fillwatorial
in the Waters of the Untted States Will be greatly =d d under proposed
reutions published is the lderi Register today and would include
practically all ,akas stromap rivers and wel.a i. the United States.

Under ems of the proposed regulations, Federal permits mwy be
required by the reacher vho vw to enlarge his stock poed, or the farmer
iso weats to deepon an LIition ditch or plow a fiold, or the untaiser

w ebo wnts to protect hit land against strom erosion.

The V.l District Cewt for the DistrLt of Colia has ordered that
the current U.. Aw aner replatLons hbi~a Control the disposal of
dr ad fill material is "awvgable wtero be revised an naae to
U ua tMe i Yetr. of t aLted 8tates.u * e Crps of agnlasers previously
coinsed its pexpt activities to "nvigable waters of the United States,"
thet Ls, those vatere MAi we p iesently savigeble he" se historicly
nAvi 4Le or %UA ould be raosably developed to be navigable.

On 27 Mra 1973g the District Court.ruled that under SetLon 40 of
the federal ta r Pollution Cotrol Act Amendments of 172, the respeosibllity
end authority of the Corps of Salieiws to related the disposal of dredged
or fill usterisl etda to "the voters of the United tats." 2Me Court
directed that the proposed revised relulatioas be publihd within 40 days
of the court deeisoe.

The term *wters of the United States" as ued is the fe6erl Water
IPollutLod control Act d ondnoas ad 1972 ha not bom defined by the Coog ress
or the courts. Deswear, the IR-iromtds Protection Ageay defined the twra
in its roeulat ions impSolistLaS its discharge perLt progran under SectLon
40 of the MICA to includes

NEWS 'RELEASE
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a. All navigable waters of the U.s, en their tributaries
b. All interstate waters.

c. All- lakes, rivers and tream within a state which are used by
interstate travellers for recreation and other purposes, or from which fish
are taken and sold in interstate coinarce, or which are used by industries
engaged in interstate commerce, including agriculture.

However, since there is no basis in law or court edict to define the
term "waters of the United State," the Corps of Engineers is offering four
alternative regulations with varying scopes of application for review and
public comment to assist it in the implementation of the court order. EPA
is also publishing guidelines in the Federal Register of 6 Kay 1975 for the
disposal of dredged or fill material covered by the Corps of Engineers
regulations. A brief description of the scope of the four alternative pro-
posals follows:

Alterna.4ive It Under this alternative, the broadest of the four
alternatives, which is favored by the Environmental Protection Agency, the
EPA'definition of "waters of the United States" is used and the Federal
jurisdiction over the disposal of dredged or fill material would extend to
virtually every coastal and inland artificial or natural body of water as
discussed above. The Federal authority would extend to the ordinary high
water (mean monthly high tide mark in the case of coastal waters) or to the
"aquatic vegetation line," whichever extends further shoreward. The aquatic
vegetation line is the line beyond which plants which depend on periodic
flooding to grow are unable to thrive.

Under Alternative 1, the Corps of Engineers would be required to regulate
disposal of all dredged or fill material in virtually every wetland adjacent
to coastal waters, rivers, estuaries, lakes, strems and artificial waters
regardless of whether those wetlands are regularly or only periodically
covered by salt water, brackish water or fresh water. This interpretation of
the law would extend Federal authority to regulate dredge or fill operations
in the thousands of square miles of land protected by levees. In those areas
farmers may require a Federal perm it before beginning plowing or land
levelling operations,

The current Corps of Engineers procedures for issuing permits would be
followed. State certification or authorisation may also be required for
may of the activities subject to Federal regulation. As a matter of policy,
a Federal permit will not be issued when state authorizations or certifica-
tions have been denied. However, a Federal permit may be denied even if a
state permit has been issued because of overriding national interest.
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Alternative 2. This alternative includes a more limited definition of
"water of the U.8." It includes only those coastal waters subject to tidal
action to the mean high water mark or to the salt water vegetation line,
whichever extends further shoreward. Jurisdiction over inland waters under
this alternative is linit'ed to navigable waters of the United States and
their primary tributaries up to their headwaters. In most cases a permit
would not be required for the disposal of less than 100 cubic yards of
dredged or fill material.

AltozaMtJ 3. This alternative adopts the sam broad defiaition of
the "water of the United State.' as contained in Alternative 1. Howver,.current procedures for processing permit applications'will be followed only
for disposal of dredged or fill material in navigable waters of the United
States, Ho applications for disposal of dredged or fill material other than
in navigable waters of the U.S., will be processed unless there is no objec-
tion from an appropriate state agencyt A favorable determination from the
state will weigh heavily in the issuance of a permit unless there are over-
riding national interest to the contrary.

Alternative . This alternative, favored by the Department of the.
Army, adopts the limited definition of Alternative 2, and the initial state
certification and authorisation requirements of Alternative 3 prior to pro-
cessing any application for the disposal of dredged or fill material in
other than navigable waters.

Under any of the alternatives the Administrator of the Environmental
Proticcion Agency can still overrule the Department of the Army's decision
on a permit to discharge dredged or fill material in such cases if he con-
cludes that the propqsod water disposal Lnvaters of the United States

will have unacceptable adverse effects on municipal water supplies,
shellfish beds, fishery ares wildlife and recreational areas.

Some of the alternative proposals would require states to establish
nw procedures for evaluating the Impact of placing dredged orL ll material
in waters of the United States and in effect to develop a state permit
program of their own.

Under the boad interpretation of the 1972 FWPC Amendments, Lllions
of people may be presently violating the law. Convicted offenders may be
subject to fines of up to $25,000 a day and one year imprisonnt. These
persons could also be required to remove day fill material or structures
placed without a permit in or on waters of the United States.

Discharge of fill material In wetlands will not be permitted unless
the applicant .is able to demonstrate that the proposed activity is signifi-
cantly dependent on the water resource and in the public interest.
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Some of the nev regulations would control the placing of dredged or
fil material in intermittent streaw, or those areas that are dry part of
the year as vell as lands that are subject to "periodic inundation" only.

The proposed changes in the Corps of EnUneers permit regulation apply
only to the vater disposal of dredged or fill material but not to permit
for construction of piers, warfs, pilinp, dikas and dam. Regulations
for the latter are not affected by the proposed rules published in the
Federal Register today.

All comments or suggestions on the four proposed alternative regulations
received in writing by the Office of the Chief of Engineers, Department of
the Ars, AiA: DASS-CWO-N, Washington, D.C. 20314, on or before 6 June 1975
will be considered before publication of the final regulations.
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SNational Wildlife Federation
412 P11 5%~ .W.W 6W;d0JI4 oD. OD .MOW:

May 12, 1975

The Honorable Howard H. Calloway
Secretary of the Army
Pentagon
Washington, D.C. 20301

Dear Secretary Calloway:

The National Wildlife Federation has always tried to play fair with
the Army Corps of Engineers, and we have always expected the same.
Until recently, I thought we were doinc pretty well.

I am in receipt of a news release Issued May 6, 1975, by the Office
of the Chief of Engineero and disseminated actively by that Office ant
'to Washington, D.C. and field otaff. This release cone3 ac a result
4f a long standing but I hope Centlemanly controveroy uhich con-
servationists have had with the Corps concerning the scope of the
Corps' responsibilities under Section 404 of the Federal Water
Pollution Control Act. The release concerns new Corps' regulations
for dredge and fill operations under Section 404, proposed after court
order earlier this spring, and states at the outset:

"Under some of the proposed regulations,
Federal permits may be required by the
rancher who wants to enlarge his stock pond,
or the farmer who wants to deepen an
irrigation ditch or plow a field, or the
mountaineer who wants to protect his land
against stream erosion."

Theae statements, Mr. Secretary, are untrue. Even the broadest
alternative In Corp*' regulations nowhere proposer an extenolon of
authority to cover stock ponds and plowed fields, and we have nowhere
urged it. The use of the word "may" renders the statements more
elusive, but no more accurate. The release is apparently a tactic
to scare farmers and ranchers Into support for the narrowe3t definition
of the Corp*' responsibility possible (which is of course the pooltion
the Corps favors). With the active assistance of Corps' staff, the
E..are Is working; the untrue sAtemento have been picked up verbatim
*d -, #1ted In lead stories by several ft-Jor newspapers, IncludInz

' .d the PortlnJ Orpeonlan.
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The Honorable IloWai"I II. Calloway
t.ay 1?, 1975
Pago Two

The scare io apparently not limited to famers and ranchers. Au
reported In the Now York Times., May 9, 1975:

"In addition to farmers and ranchers, a
spokesman for the Corps ,aid that the
strongest proposal could also force some
housewives and golF course greenskeepers to
get Pederal permission to rill a backyard
swimlng pool or construct a new sand trap."

Who is this "Corps spokesman," Mr. Secretary? Does. he speak for your
Office as well?

I am writing on behalf of the largest conservation organization In
this country. an organization that has tried hard over the years to
work olosely with the Army Corps of Engineers to resolve our
differences. In the case at hand, the f(dts concerning the Corps'
proposed regulations are presented in a misleading and inflammatory
fashion. Predictably, the press has seized upon the most inflammatory
(and untrue) aspects of the release. I ask that the Corps issue a
release at the earliest possible time which clarifies this matter
before further damage Is done.

Sincerely,

THOM4AS L IV
-- , I L .

Executive VicNPresidont

cc The Honorable Victor V. Veasey, Asst. Secretary of the Army for
Civil Works

Lt. general W. C. Gribble, Jr., Chief, Army Corpn or Enti nec?-.
Corps of Engineers Envi'onmental Advisory Board
The Honorable Jennings Randolph, Chairman, Senate Public Worka Comm.
The Honorable Robert E. Jones, Chairman, House Public Work.-. znd

Transportation Comm.
The Honorable Russell E. Train, Admln.itrator, EPA-
The Honorable Ru3..ell W..Peteraon, Chairman, CEQ
The Honorable Nathaniel P. Reed, Anot. Secretary oF the Interior
Board of Directors, NWP
Trustees, NWP Endowment, Inc.
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SECRETARY OF THk ARMY
- WASHINGTON

1 JUN • u

Hr. Thomas L. Kimball
Executive Vice President
National Wildlife Federation
1412 16th Street, N. W.
Washington, D. C. 20036

Dear Hr. Kimball:

This is in further reply to your letter of 12 May 1975 to me and
23 May 1975 to Mr. Veysey concerning the Corps of Engineers jurisdiction
over navigable waters of the United States.

We regret the interpretations that are being drawn from the
6 ay 1975 news release. Unfortunately, some people have interpreted
the press release to mean that all farmers must obtain permits when-
ever they plow a field. That, of course, would not be required.
However, the U. S. District Court order is very far-reaching. With this
in mind, we solicited full public involvement in preparing the final
regulation. As a member of a leading conservation organization, your
comments are particularly valuable to us and most welcome.

The Corps has made some preliminary estimates of the shorelines of
tidewaters, lakes, rivers, and streams bounding agricultural lands which
would be embraced in the regulations. For Alternatives 1 and 3 the
shoreline mileage is about 2,700,000 miles, and for Alternatives 2 and
4, about 700j000 miles. The difference,.of course, is the shorelines
on which jurisdiction would be retained by the states under Alternatives
2 and 4. Although Congress seemingly did mot provide clearly for the
Corps to limit Its Jurisdiction over waters of the United States, we
are exploring all possibilities, and legislation may be required. In
this regard, I am inclined to delegate as much of this program as
possible to the states, and legislation would clearly be required to
accomplish this. I

76-161 0 - 76 - 34
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o. Thomas L. Kimball

The final tins for receipt of comets was originally June 6, but
we found that date too early for the preparation of many responas, so
I and the other parties to this action requested that the court permit
us to extend the deadline by 40 days. Judge Aubrey Robinson granted
our request on 6 June. Our final revised regulations are to be published
by 26 July.

Mr. Veysey and I sincerely appreciate your interut in this very
important issue. We are attempting, as you suggested, to defuse the
controversy that ha received wide press coverage. Mr. Veysey was glad
to get your offer to meet with his. Please call him (697-8986) at your
convenience to arrange a meeting.

With best regards.

sincerely,

Howard H. Calloway
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[From the Seettle Post.Intelligencer, May 7, 1975]-

U.S. Wants to Control
All Ponds and Ditches

WASU"'OTOt - 111e 1AMY Oar d
bItateors n uns g to eup"i t JIe.
imS over U.S. Voters, kas peed a
regulation wlich would give it autaity
ver every lake, stream. stock pond. ir.
aoA ditch and marsh In the maloe.

it could require farmers to oblain a
Ifore plowing fields next to Iev.

ecs. dredn" irrl alion ditches or en
largiug artia till sItok ponds. It Lould

M. a mountan dwoeler to gt fedetr

approval to protect land against stream
erosion.

The posal. the strongest of four
alterativ sumiMtted by the agency for-
puic, comment. is supported by the En.
vuenmtal Proection Agency. All four
Would greatY expand the enineers' ao.
thort-to .regulate the dredge or fill
oporal Involving water or !etlands.

7he Proposals stem from a recent
federal court decision giving the corps
1urtloa over dumplnt or drediatg on

*AIM 1 1tM United Rates," a pras

"e W"rp um bas eer besm ielly
*daelld The prepos OePre at -*

to deMrIM pbrase, the al"

T oaur propesabe:
I. Grant te corp authority over

e'ery Coastal ad inland artI Il or
natural body of water in the nation.
includin? welends. The ors* said this
would d otend lederal authority to regn-
late dredge or fill operations In thethu
Maid of sqare Mms of land proteced

by hees. Ia Vhose areas farmers may
require a federal permit before begl-
alag p 1 e o i a or land-levellag opera.
U44WDld

"LI cos Ahrt over cotl
mters to the mean hll-water mark o
U wavoter vegetatin Une. whiherer a"
tends farther. and over intend waters to
avigble waters and their prima_ tb,
otar~leup to their be&daU'ter. In moat
Caes. the eerps said. a (ederal pert
woud nt be required for eperollo I*

,eeeiaglwm i l" e ds md -

L. 3d IM 411911410" &~ l.
18 I0e ft 1. but feo currot

Poecoif ur 11sul" g *e11o o fill pON
wits 411 Mo 11ibe VWter. For COWh
WSW$r "ee as stdsud old driNTyG
ditches. p" t iuo sd e *41w 6
apprepl sat ogeAs e *C.

L so" rpe authef " h K* J.
and the Monsaco regulation. as is No. S.
M is mth proposal preferred by the

AU corps permits would be subkd to
revoc&a by the admloistrator of tMe
EPA.

All coments should bi subotlttod to
the corps by June 6.

EavironWrtiali~s and the hvras luve
been at oddi" for onic lime over how
much a eisprml t1 i% rm' shmtthl excivise
under th., (s" Vaip P*uW:.b&,NIrvI
Acto f il8. 7Othit $Aposwu'WsUd
tleulat dredging and illilg in "the wa
sord h United Statea"

A Umoll Wildlife F0deraion -061
man said: -To a rea4Sta dmlper a
coastal wetland Is a watery 1e1d-
aR area to be drained. filled sad co=vere
,lth homes or Iator*ies.

The federatu and the NatIonle Re.
sour$ eS iie CoilO Wen a sil in
U.S. District Court here 1l4arch 2- to get
the cops' junsdictio extended farther
inland than the ti lal men lIgiwater
mark.

Jodi Auhrwv E. Rotonon Jr. dil aet
'av i his dfiwla. however. iictts l hew
ar iilaluJ the 1.4A" ont r Id l*I.

tend
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Environmentalists
decry corps' ta tics

Washington (AP)mawlrom. coM"a WNW InaWati~~l
mental Ugasl m accused Natural body of watw, _
the Am= rpof anglnwr In additiontofWarmrsa
yest fy s up a rache a cor spokama

bwide m ai ysaid te songV t P sa
asertng that a proposed reg.w could force some ho v ws
aton would fore some farm- and gof coure peeMheers
er to get federal permmlon to to get fed zva p amso to fll
plow Iekls la bk d Swimmig po or

"With the outrages. scarecmct a new ad trap.
hm t that they am going to HOw ver, a National Re.
trietly pollm the plownl of rrs I C '..jl

fie~ds and construction of La'm spokesman said th iorPV lopi
ponds a cr%., the D 6 authority wouad not be that e-
officis a Icuhng a = tensive. The corps' JurtdktMoa
formed backlash A Nro cit- would be esparscd only to n.
sems," the organizations said in e!,,fd- thcq w:ueft already "I.
o Joint statement. I1 he control, ulated for lndutrial and munic
very, they said, could be used IPA pollution control by the Dh.
to help officials escape the re. P Age.
spoolblity Congress s 1giISen cy, he said.

protecting kes
streams rivers and wetlands. 1U cape esni wo

"It has absolutely nothing to extend to such areas as marsh.
do with a farmers spriw plow- e and sloughs bodeil
ln or the rancber's stock streak' Intrastate

d," hwy odded "Thereula mards over which t crps
V will $4 over spoil diposal previously had no d on
alo dredging o a m o a odh
aimo the fillliu ofwolawdw for MAd - I

cwomecial or other developmont."
On Tusy, te Army Corps

VOd four alternative
as expading It authority overdredge ad fill operations from
navigable waters to "waters of
the United States" to comply
witba US District Court order.

The corps aserted In a
statement that the strongest
proposal would give It jurtsdl.
U Overy 7
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[From the Detroit Free Press, May 15. 19761

Army Elgineers Dcep tionS/ D .."elA 0cp
THE ASTOUNDING claim a few days

ago '.hat the Army Corps oi Engincers
was about to take over every backyard
swimming pool and stock portd was a pa-
tently cynical interpretation of a court rul-
Ing that the Corps must comply with terms
of the Federal Water Pollution Control
,Act.

The deception was all the more offensive
because it was the C orps itself which pro-
mulgated the deceit.

In fact the U.S. District Court order only
confirmed the Corps had expanded author-
4ty Under the law for protecting,the na-
tion's lakes, rivers, streams, and wetlands
from unwise dredging, filling, and soil
disposal operatinns.

The Corps' new jurisdiction includes
such areas as marshes and sloughs border-
Ing streams. intrastate lakes ond marshes.
and tidal or coastal nitrshes. All these wa.
ters already are reIulated for industrial
and municipal "llhttion control by the
Environmental Protection Agency.

The Corps. in a s.elf-serving preis release.
Unleashed a scare campaign cpressly dc-
sined to ,tainpecle raiinc,, and other af-
fected citizous into demanding the law's

non-enforcement. Such ridiculous "asser-
tions were made that farmers would be re-
quired to get a permit to plow their fields
next to levees, and that mo-.ntain dwellers
would have to get permission to protect •
their properties against erosion.

The Corps' shameful performance in this
matter illustrates perfectly why the
agency is held in such disrepute by a broad
spectrum of the public. Environmental
groups. in a joint statement reacting to the
Corps latest subterfuge, offered this suc-
cinct observation:

%'Evidently the Corps Is more interested
in' slaughtering streams, rivers and wet-
lands with their dams and chanteiation
projects than in helping to protect them."

The Corps eventually will have to accept
the fact'its chief function no lonLer is to
dam every f rce-f lowing stream for which it
can get congrcssional authorization. If it is
to continue to exist, it must adapt to the
new clisfuate of environmental concern that
makes stream and lake protection the para-
motnt goal.

If the Corlis doesn't feet it can accept its
new responsibilities, the only remaining
recourse is for Con.-ress to disbnd an
agency that has outlived its usefulness.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

ILI MAY VS au ,m

Dear General ribble:
It Is becoming increasingly apparent that the recently proposed

regulations and guidelines published by the Corps of Engineers and
EPA governing the implementation of section 404 of the Federal Water
Pollution Control Act are being misunderstood by the public and by
Congress. Host of this confusion and misunderstanding is directly
attributable to the seriously inaccurate and misleading press release
Issued by the Corps at the time the regulations were published.
Because of the extreme importance of section 404 as the primary
mechanism to protect America's valuable wetland resources, I consider
it imperative that the Corps of Engineers take steps to remedy these

mpressions.

te are particularly concerned that the false impression that
farmers must obtain permits whenever they plow a field be corrected.
Since this was clearly not contemplated by either the Corps or
EPA and is not required by the statute, we fail to understand how
such a statement ceuld appear in this press release. As you are
well aware, the primary concern of section 404 is to address
situations where dredged or fill material is discharged into wetland
areas. By no stretch of the imagination can the simple act of
pl.owl.ng be considered to fall within that category.

The Corps has also stated to the public that millionss of
people may be presently violating the law. " Obviously, there are
same discharges of dredged or fill material presently occurring
which are not regulated due to the Corps' present restrictive
definition. Such discharges should and would be regulated under
a broader approach. To say, however, that this pumber approaches
millions is totally without basis.

The illustrations contained in the press release have led to
EPA receiving nuerous inquiries about the types of activities
covered by the program. The confusion about its applicability Is
apparent. For example, it has been suggested that section 404
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applies to any area where there Is a body of water which has the.
ptential of flooding and that a rice farmer is violating the law
Ifhe puts any acreage into cultivation without a permit. Clearly
this Is not true. While there may be some rice growing operations
Which are located In wetland areas and which my involve the
discharge of fill material for the building of dikes., It is
unreasoble to assume that all rice operations fall within tis

*category. Merely because an agricultural operation involves water
does not man that it Is subject to section 404. As we Indicated
in our preamble to our guidelines, we believe that regulations can
be developed which will provide effective aministration of a permit
program within the broader definition of 'avigable waters,
without Involving the extreme and unwarranted extensions of foeral
jurisdiction mentioned in your letter.

84h EPA and the Corps have issued policy statements recognizing
the need to protect wetland areas. It would b unfortunate indeed
If, on the basis of these recent misconceptions, legislative changes
were made to return the statutory definition of Jurisdiction to
traditional concepts of navigability. Such a change would leave vast
areas of valuable wetlands without the protection of this regulatory
mechanism and possibly subject then to uncontrolled development.

I strongly urge the Corps of Engineers to work with us in the
development of our section 404 program within the spirit of the
Federal Wiater Pollution Control Act and to take immedate action to
correct the misunderstandtngs which your department's public
statements have created.

I$ l your$.

Lt. Gen. William C. Gribble. Jr.
Chief of Engineers
Room 4A-24S
1000 Independence Avenue
Washington, 0. C. 20314
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(From the Congressional Record, June 5, 19751

WATIM POLLUTION CONTROl,
Mr. MUSKLE. Mr. President, In 1972,

the Congress comprehensively revised
Federal water pollution control policy.
The 192 Clean Water Act established a
minimum and uniform regulatory regime
for the control of the discharge of efflu-
ents Into the navigable waters of the
United States.

Prior to the enactment of the 1972
amendments. Federal responsibility for
water pollution control war limited to
approval of State water quality stand-
ards and associated Implementation
plans for Interstate streams. Interstate
streams were defined administratively to
Include only a small portion of the Na-
tion's surface waters. Few sources of pol-
lution were actually subject to Federal
abatement action. The result was an In-
adequate unsystematic water pollution
program which was In no way responsive
to the Naton's demand for clean water.

no only sagificant enforcement tool
available to the Envtronmental Protec-
ton Agency was the Uttle-known IM

Refuse Act which barred the discharge
of material into the Nation's navigable
streams without a permit. The decision
to use that statute, combined with the
recognition of the Inadequacy of the
water quality standards approach to pol-
lution control led the Congress to revise
the basic national water pollution law.

The 1972 law prohibits any discharge
Into the Nation's navigable waters with-
out a permit from the Envirotumental
Protection Agency. The Environmental
V1.4cctlon Agency was gIvep the au-
tihoilty to regulate all discharges into
navigable waters except for the discharge
of dredge or fill material which Is regu-
lated by the Secretary of the Army, Also,
In 1972. the Congress broadened the
tr,,ditional definitJon of navigable waters
In recognition of the fact that pollutants
migrated into the Nation's waters
through water courses, swamps, creeks.
and underground sources, many of which
&lmply were not "navigable" In the tradi-
tional sense but the pollution impact was
sufflclent to merit regulation.

Thus, the term navigable waters was
defined to mean "waters of the United
Sates Including the territorial was."
The Senate report on the 1912 act noted
that-

Water move In bydrol lic cycles .. and
thereto". r*ferece to the control requie-
ments must be mad to the navisable waters.
portions th reof, a their trtbutares,

To complete the history on Uds issue,
the 1072 act defines discharge of pol-
lutant as "any addition of any pollutant
to navigable waters to a point source";
and g e on the defie point source as
"any discermble, confined and discrete
conveyance. includlim but not limited to
any pipe, ditch, channel Umnel, eonduik
.eU, discrte figure. container, rolling

stock. concentrated animal feed op-
ertlon, or vssel or other fosting craft
Irim which pollutants are or may be dis-charged."

Thus, amy discharve of any pollutant
is subject to Federal regulation, If such
dlcharge Is from a point source Into a
navigable water, either by the Environ-
mental Protection Agency-o a State-~
or the Corps of Engineers. The law did
not authorize regulation of pollutants
which migmte to the navigable waters
from nonpoint sources. Polutsnts which
run from farmers fields, overflow from
fanners stock ponds or otherwise enter
the navigable waters from nonpolnt
sources are subject to State regulation
and State regulation only.

Mr. President, I cite this extensive lee-
slative history because of a controversy
which has been provoked by a distorted
and mischievous announcement of regu-
latory action by the U.S. Army Corps of
Engineers relative to Its responsibility to
regulate the discharge of dredge or fll
material into the navigable waters. The
Corps, In what appears to be a deliberate
attempt to distort Federal water pollu-
tion policy for purposes which I do not
understand, publicly announced that a
court decision which upheld the intent of
Congress as regards the meaning of
navigable waters would have the effect of
placing thousands of farmers In viols.
Uon of Federal law. Nothing could be
further from the truth and the Cops
knows It.

The Administrator of the Environ-
mental Protection Agency, Russell Train,
has castigated the Corps for what he de-
scribes as a "seriously Inaccurate and
misleading press release." I &sk unani-
mous consent that Adminstrator Train's
letter, as well as a Washington Post'
editorial be Inserted In the Rtcoas at the
end of my remarks. I also ak unanimous
consent that a letter from me to Secre-
tory of the Army Howard Callaway be
printed in the Racosm as well

The PRESIDINO OFFICER. Without
objection. it is so ordered.

tSee exhibit 1.)
Mr. MUSKIE. Mr. President. I have

called on the Secretary of the Army to
publicly retract the press release which
has already caused so much concem and
confusion regarding this Important Issue.
I have asked that the Secretary's an-
nouncement of retraction be circulat d to
the media and placed In the Federal Reg-
Later and I have asked the Secretary to
investigate carefully to determine how
and why this unfortunate event came
to pass.

I only hope that this matter can now
be ended and we can get on with the Job
of regulating the discharge of dredge or
fill materials In such a manner as to pro-
tect both the Nation's wetands and the
quality of all of the Nation's waters.

Wasmmnvou, D O..
mail is, 1078.

Lt. Oen. Wu.uAM C. osiuftaf J&.,
Chsel 01 caosemrs
WM.Anteos. D.C.

DsM OmUAL OsmsS~: It I beIomla In-
ersing happen tha the reo"eay VroRsed

oarp of 3M0l ' a" m5 A # the
10pl*metatsk a MeUMe 04 of a* federl
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Water Pollution Control Let ae being mis-
understood by the publI and IY CongrOs.
Most of this confusion and understanding
Is directly attributablo to the seriously In-
accurato and misleeding press release Issued
by the Cotpe at the time the regulations
were published because of the extreme Im-
portance of mention 4 a the primary mech-
anism to protect Amera's valuable wetland
resources. I consior It impertive that the
Conp of engineer take stue to remedy
these aipreesions.

We are particularly concerned that the
false Umpreesion that farmers must obtain
permits whenever they plow a fiold be cor-
reted. 6nos this was clearly not contem-
plated by either the Corpe or EPA and is not
required by the statute, we fail to under.
stand how such a statement could appear In
this press release. As you are well aware. the
primary concern of sectton 404 Is to address
situations where drofdg or AlU material 14
discharged into weland areas. By no stretch
of the Imagination can the simple act of
plowing be considered to fall within that
category.

The Corps has alo stated to the public
that "mullons of people may be presently
violating the law." Obviously. there are some
dichargs of dredged or fill Material pros-
enUy occurring whkb are not regulated due
to the Corpe' present restrictive definltion.
Such discharges should and would be regu-
lated under a broader approach. To say, how-
ever, that this number approaches millions
is totally without basis.

The Illustrations contained In the press re-
lese have led to EPA recving numeous
lnqutes about the types of activities cov-
ered by the program The confusion about
its applicabUIlty is apparent. Poe example,
It has been suggested that section 404 sp-
pies to any area where there Is a body of
water which has the potential of flooding and
that a rice farmer Is violating the law If he
ptis any acreap into cultivation without
a permit. Clearly this Is not true. While
there may be some rice growing operatlo4
which are located lit wetland areas and
which may involve the discharge of ilin a-
terlal for the building of dikes, It is ui-
re4tsonable to aftume that all rive operations
fall within this category. Merely bxcaube an
agriciltural operation Involves water lwe
uot mean that It Is subject to wection 404.
As we Indicated in our eLanple tO our Suide-
lines, we believe that regulations can be de-
veloped which will provide effective ~ladlits-
tration of a permit program within tIhe
broader defnltion of "navigable water",
without involving the extreme and iunwar-
ranted extenslons of federal jurladiction
mentioned In your letter.

Both EPA and the Corps have ssued policy
statements reogniring the necd to protect
wetland area. It would be umfoctu ate
Indeed If, on the bAsis of these recent mis.
conceptioms, legitative changes were made
to return the statutory definition of juris-
diction to traditional concepts of navigs-
btlity. Such a change would leave vst areas
of valuable weilands without tim protection
of this regulatory mechanism and possibly
subject them to uncontrolled development.

I strongly urge the Corpe of Engineers to
work with us In the development of our ec.
tion 404 program within the spirit of the Ped-
eral Water Pollution Control Act and to
take immodiste action to correct the mis.
underatandilrgs which your derparmesnln'i
pimblic statements have created.

Sincerely yours,
Russm. X. Tusio

WraTLeM ANI m Coess or Exosmisas
Ovw the yea th Army Corps of EnS.

mem has eaned a reputation for Its ofteu
hig-handed = = of the environment.
Fr SL time s time. one tisnvw group or
anothr would tir stOp t" e Ope when
a gliv project w#A lbtiantly n-6co ved,
but us fully ibme g wer Plowed wadeir
as samly s tee Mange by a Corps bull.
doom. but then an awareness of the na-
tionQ fragie ecology began to spread. "n

the Corps was forced to adopt measure of
responsibility. it did o--boevr reluctantly.
An Indication of just how deep that reluc-
tance haa been is se in a current campaign
of the Corps In response to a court order for
the engineers to expend their responalbllitle
under the Federal Water Pollution Act.

Following the March decision of a U 8.
Ditrict Court judge in Washingto-a del-
so Intended to enltast the Corps to prevent
developers wd builders from destroying tco.
logIcally useful wetland--tbs Corps respond.
ed by announcing that "federal permits may
be required by the rancher who wants to
enlarge hie stock pond, or the farmer who
want. to deepen an Irrigation ditch or plow
a field, or the mountaineer who wante to
protect his land against steam erosion - Stich
a tactio---rousng farmers and others to think
they may need the government's permlulou
to plow a field, dig a ditch or whatever-
may have been useful to the Corps In rally-
Ing the support of tboee who think they see
a federal big brother behind every tree. Oth-
ers. with better vision. immediately raw
what the Corps was doing. Russell 8. Train,
director of the Environmental Protection
Agency, sild In a letter to the Corps that
"confusion and misunderstanding" tre
spreading because of the "esriously Inaccu-
rate and misleading" presentation the Ors
made following the court order.

A week before Mr. Train'e letter, whlah
asked the Corpe to end Its misleading cam-
pail;n. a number of environmental group-
Including the Natural Resourcee Defense
Council. one of the winning plalnlffs In the
original suit, Issued a statement allegtng
that "'with the outrageous threat that they
ae going to strictly police the plowing of
fields and construction of farm ponds across
the nation, Corps officials are attempting to
Incite a uniformed backlash from citizens to
help the Corps escape the environmental re-
spoAlbilltlea Congress has given It.

It is doubtful that many farmers, ranch.
era or mountaineers as being persuaded by
the Corps' presentation, More likely, they
would prefer, that the engineers get on with
the work that the courts, EPA and Congres
are asking them to do, and which the Corps
knows how to do well. According to the Na-
tional Wildlife Federation. America has al-
ready lost 40 per cent-46 million sce-of
Its wetland resources. An effort s being made
io hold the line at that figure. But unless
the Corps of Engineers chooses to make a
positive contribution, the destruction will go
on. if there is any dIfference this time. It
IS that the courts. EPA and environmental
groups will be watching closely to se that
the Corps is held acountable.

JU1ia 6. 1975.
Ron. How~as H. CAL.Awav,
icretary O flilt Army.
to Peftgon, WsihitRVIOXs. D C.
DrA M. 8oscrrATu: I am deply con-

eaed by the recent prei releose of the
'lorp of EngIneere regarding options for the

regulation of the discharge of dredge or All
materls Into the nation's navigable waters.
7hi press statement to mischievous and dis-
torts an Important Isue. It demands public
retraction.

I would hope you wil announce such a re-
traction in the same manner and4 with the
sane vigor which obviously accompanied the
original release. Also. I would hope yoto
would investgate the ourne of the release
to determine Why it came about In the first
Place so that any necessary remedial actlon
can be taken.

I am enclosing a copy ot the statement
which I made on this hue on the floor of
the Sont today. I hope that you sham my
sense of urgency in responding to this tsn.

maerely.
!etm &. MVDuM

Cheirmew, SubccsesUs4o on arstrow-
e dseal olhsftm.
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(From the Cumberland News, May 17, 19751

EPA SaTs Corps
SITcr wrnwn sdse

WASHINGTON (UPI) - The
Environmental Protection
Agency accused the the Army
Corps of Engineers Friday of
falsely claiming it would have
to reguhlte farin plowirg :,nd
other activities urder a
proposed rule to safeguard
America's wetlands.

In a sh,'rply worded leltv.r,
EPA administrator Russell E.
Train deinanded that Lt. Ge'n..
William C. Gribble of the Corps
to "take imrmediate uCbon to
correct the misunderstandings
which your department's public
statements have created."

Statements by the Corps

about the impact of the:
proposed regulation also drew
-fire from the Natural Resources
Defense Council, a private
environmental group that
charged the Corps "'±s cta-
ducting a deh1berate "national
scare campaign."

The council said the
crgineers were trying "to
arouse farmers and ranchers
ap ans the new environmental
regulations," which the Corps
opposes, and thus get the rules
relaxed. Train implied much
the same thing in his letter.

The controversy stems from
four alternative regulations
proposed by the Corps May 6 to
protect swamps from the
dredging and filling that has
turned many of the nation's
.wetlands into housing
developments or industrial
complexes.

Corps officials said the most
stringent of the four alter-
natives, the one favored by the
EPA, would force farmers to
get federal permits before-
plowing riverside fields or
filling in farii peowls. They said
any area subject to flooding was
covered and suggested rice
farmers would have to get
permits before putting acreage
into cultivaUoa



533

[From the St. Louis Poet-Dispatch, June 5, 1975)

incitiiag A Backlash
the Army Corps of Engineers. not known as

an ardent protector of the environment, is
being forced Into that role by Congress and the
courts. Traditionally the Corps's Jurisdiction,
under the 189 Refuse Act, extended to dredge
and fill operations in "navigable waters." But
under 192 amendments to the Federal Water
Pollution Control Act, its authority was broad.
ened to Include all "waters of the United
States"-akes, rivers, streams, wetlands, nv.
erine marshes and swamps--he objective
being to protect environmental values and
human health.

Still reflecting Its accustomed interest In
dam-building and dredging, the Corps, in April
1974, Issued new regulations under the 1972 act
dealing only with "navigable waters." As a
result of a suit by the Natural Resources
Defense Council and National Wildlife Federa-
tion, however, a federal district court In
Washington In March ordered the Corps to
revise Its regulations to fully Implement the
broader definition of the 172 law. In response
to a court order, t Engineers then proposed
final regulations whch, they sald in a press
release, could require farmers to obtain

permits before plowing fields adjacent to
levees, digging irrigation ditches or enlaging
artificial stock ponds.

The controversial press release was obvious.
Wyl81§ned to Influence popular reaction to the
proposed regulations during the period for
public comment which expires at the end of
this week. Environmentalists characterized It
as an attempt to Incite an uninformed back.
liia from citizens to help the Corps escape Its
environmental responsibilities. Russell Train,
the head of the Environmental Protection
Agency, called it "seriously Inaccurate and
misleading." One theory was that the Corps
-was trying to undermine the 1972 law-because
it would put under review many of Its favorite
dredging and dumping sites.

When the final regulations go Into effect,
however, the Corps should not be allowed to
avoid the real congressional objective, which Is
not to interfere with farmers' spring plowing
but, as the NRDC put it, to protect ecologically
valuable wetlands that "provide vital wildlife
habitat, absorb and blunt the force of floods,
and serve as recharge areas for our dwindling
groundater supplies."
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(From the New York Times, June 16, 19751

'True to the Corps_.
The Army Corps of Enginee has cooked up i schem*

to evade a provision of law that It doesn't like by reduce.
Ing a court order to such absurdity that It hopes thereby
to force a change in the law. The strategy should be as
unsuccessful as it is unconscionable.

Until this year, the Corps-which has always been
more'bIterested in building projects than in preserving
the environment.-narrowly interpreted Its function of
controlling dredging and filling operations affecting -the
counters wateways. However, in the Water Pollution
Control Aot of 1972, Congress-had made it-clear that the
Corpi' protective program was to apply not only to
"navigab!3" waters, v heretofore, but also to the coun-
tiys lakes stress, rivers md wetlands as welL The
Corps chose to ignore that extremely significant change
In wording from previous law, continuing to confine Its
attentions'to navigablewaters only, to the grave detri-
.ment of. tributaries and wetlands.

The upshot of a suit brought by the Natural Resourced
Defense Council and the National Wildlife Federation
was a United States District Court decision three months

* ago that Congrass meant just what it said, whereupon
; the Corps dellLerately proceeded to stretch its newly

accepted Jurisdiction beyond reason. Federal permits, the
• Corps announced, might now be required of the "farmer

who wants to deepen an irrigation ditch or plow a field"
or "the rancher who wants to enlarge his stock pond."

* "Millions of people -the Corps solemnly warned,. "may
he presently violating the law' and subject to severe

' penalties.
If such. Inflammatory nonsense was Intended to raise

a hue. and cry, it succeeded. Congressmen are being
pressed by thehfarm bloc and other lobbies to re-establish

t',."navigable "w-aters"as the only area of the Corps' jurl..
dictionn This would leave at the mercy or the developers
the 60"per cent of the nation's economically and environ.
mentally. Invaluable wetland resources still intact.

P Public pressure should be directed not at Congress to
.tamper with the Water Pollution Contiol Act but at the

'Corps of Engineers, the Army and the Administration
i itself -to execute, not sabotage,.the law of the land as

"ntqrpcted by the courts.
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[From the Fort Myers News-Press, April 21, 1975]

Engineers Corps

Has No Excuse
A federal court judge in

Washington, D. C. finally has
forced the U. S. Army Corps
of Engineers to end a three-
year stall and start working to
protect the environment. The
three-year delay has been un-
conscionable and inexcusable
but is typical of this die-hard
foe of environmentalists.Judge Aubvey E. Robinson
has ruled that the corps must
greatly expand its authority
to grant or deny permits for
private developments along
our coasts, rivers, lakes and
marshes.

Robinson's edict is bad
news for shorefront con-
dominium builders and other
waterfront developers who
have destroyed much of the
nation's wetlands by dredg-
Ing, filling and pollution -
much of It aided and abetted
by the corps' do-nothing
stand.

During most of this cen-
tury, the corps sought to pro-
tect only the "navigability" of
waterways. It clung to this
narrow mandate after a
public outcry arose in the
1960s against reckless
development, and it con-
tinued to sit on its hands eiven
after Congress in 1972
declared that all U. S. widers
were "navigable" for pur-
poses of pollution control.

Congress knew what it was
doing when it declared nil U.
S. waterways navigable: It
tore away the legal shield
behind which the corps had
long been hiding. Henceforth,
said Congress, the corps
should not limit 1ts permit-

granting powers to the zones
below the mean high tide of
coasts or the normal high
watermark of rivers. It
should take jurisdiction over
all wetlands intimately linked
With navigable waters.

Yet in the three ye-irs since
Congress demolished the
shield of navigability, the
corps still refused to budge.
Florida conservation groups
tried in vain to halt ruinous
coastal dredging. The corps
continued to refuse to grant or
deny permits for develop-
ments above mean high tide.
The National Wildlife
Federation and the Natural
Resources Defense Council
finally sued the corps in (he
landmark case which Judge
Robinson has just decided.

The victory will bring most
wetlands developments under
a permit review that includes
public hearings and potential
vetoes by the Environmental
Protection Agency. The EPA
is already drafting permit
guidelines for the corps. The
guidelines will enable the
corps to control developments
below the line of dryland
vegetation along our oasis
and on lands that could reed

pollulanng directly in i lakes,
rivers or their tributaries.

Our wttlnnd.q eia
econlolic heritage that must
be preserved. They support
waterfowl, marsh aninials
i'nd two-thirds of our fish nI
shellfish harvests.

The corps will need to be
watched closely to see how
well It performs under the
court order that should never
have had to be Issued.
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Jwr 3, 1975

Office of the Chief of auineers
Forrestal Building
ftshington, D.C. 20314

Dear Sir:

As a professional ecologist and as a citizen for inW years actively in-
terested In maintaining the quality of our envirommant and in the camrvation
of our nature sources, I m writing to urge that the U.S. Army Corps of

engineers epnd its jursdiction over the nation's waterways according to the
order of U.S. District Court Judge nbray E. Robinson Jr. on March 27, 197S.
This was a ruling that could cub coastal and inland waterside dwelopmat by
regulating dredge and fill dmsloimt inmn-navigable waters.

In other words, I m requesting that all wetlands and no-navigable waters
be protected under the new Army Corps of engineers regulations. In particular.
I urge the iqlmntation of Al ternative 1, as supported by the EPA, the Justice
Depart, the National Wildlife Federation and the National Resources Defense
ComnCl. The wetlands developers west be regulated if we are to save our most
biologically productive ecosystem, and it seems to me that on the basis of
hydrogr&phy and bloojS, this is presently the most objective and reasonable
way to accaqlish the" Nds.

Sincerely yours,

Donald J. Zinn
Professor Baeritus

" WZ/sla
cc: Mr. K meth Macenthuim



537

(From the New Orleans States.ltem, September 25, 1975)

Wetlands row.
Louisiana Congrssmen John,

Dirum and David Treen are -e
over new regulations extending the
U.& Army Corps of Engineers' per-
,int authoriltyto wetlands adjoining
nagsble water bodies,.

Ut July 25, M, the Corps' a,
tbt over dredge and fill opera-
dlons under Section 404 of the federal
Water Pollution Control Act amend-
ments of 1972 extended only to
navigable waters of the United

The Corps' revised regulations
were published in the Federal Regis-
ter last July 25 In compliance with a
.fe al court order. In three phases
eWer the next three years, the new
regulations ultimately would extend
the opa' authority up to the very

ead sWters of navigable streams.
I:lme may be a need for a clearer

definition of navigable waters, as
Rep. Treen sggested through an as
sistant at the public ring in Baton
Rouge lat Wednesday. Yet the basic
P, pose of the revised regulations s
clear enough. The purpose is to di.
courage public and private develop-

ments either in or adjoining
navigable water bodies which could. ,y. Iy affctauir ecosystms.

For instance, a dam at the head
waters of the Tangipahoa River
could render the stream um vgable
and cause serious damage to the eco.
system of Lake Pontchartrain, into
which the river normally flows.

Man-made canals, such as those
6onmecting the former wetlands on
iWlch the Eden Isles subdivision is
constructed to Lake Pontchartrain,
may, as studies have demonstrated,
have a serious impact an the water
quality and recreational value of a
public lake. There is an obvious need
for strict reguation of such activities
if wetlands are to survive as produc-
tive ecosystems.

Unfortunately, there Is little evi-
dence that either the Corps or Louisi.
ana state agencies have been
effective In controlling Indiscrimi-
nate development in Lousiana's
.wetlands. A state Coastal Zone Man.
.agement program, in keeping with
the federal Coastal Zone Manage.
meant Act of 1972, offers some hope of
effective state control of wetlands
development. Bt the experience in
Louisiana argues for a strong federal
presence, in any case, if ecological

' havoc is not to prevail in the state's
vast and productive wetlands

9 1
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(From the Washington Post, May 8, 19765

WVatchijV Over the Wetlands
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[From the Baton Rouge, La. Advocate, May 26, 19761

Wetlands: A Case
Of Overreaction
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(From the Morrison, NJ. Daily Record, May 26. 19761

Our 01"i
Endangered Species

1thnk of swamps and marshes, theyhn on tsquito, motsted quagsM tat
"iw t to be drslftd

But coastal marshes purity the water. Estuaries provide-=do fo important 0aShellfts and
afb suc -tie bass.

Inland swamps are homes for tur-bar animals and
nestng sites for waterfowl and wading birds.

Wetlands captm water drin ran, preventing flooding
of rivers swollen with umboff water.

Despte their ermous stance, there Is legislationpending in Consres that coue doom the wetlands.
Th- s CobmIlCan nghtmare comes to us in the form of an

am Rep. John B. Breaux, D-La. Under It, mU-
s of acres wetlands would lose federal protection, in-

eluding swamps In the Pasac River Basin.
The amendment seeks to overturn a 17 court order ex-

Panding the Army Corps of ngiemer.' jurisdiction over
dree and fill operations to "waters of the United States."

would resrct the Corps to Its tradiUonal jurisdic.
tion runin to e tidal mean high water mark in coastal
regon and the ordinary high Water mark in navigable In-

Sl ake, rv d Streams.
Mr. Breaux contends that coastal manbew could best be

-protected by the Coastal Zone Management Act, which.
=m state ad local we.rnments a voice In adopting regu-

U Bthis11 act applies only to coastal areas. It doesn't
cover hlaA6 wetlads.

many envIronmentalsts, who* recgnie the potentily
disastrous on~---_~_n of the Breaux amendment, have
bed up in oppostio it.

The Nationl WO Federation estimated Breaux's
amnidmet would exept up to 0 per cent of the nation's
wetlands i the contiguous 48 states from federal regula-
tio.

Ah gh-raklm interior Deara-tment official has painted
a bea peture faw the f tro the wetlands It the amend
ment becoms aNathne P. Reed, assistant secretary

furfis, wldlfeand parks, says the amendment would
make the wetlands "vulnerable to wholesale obliteration-g ffig mid soil d sal."
* We d the grave coe Mr. Reed am other environ-

menalis have voiced. What Is really needed isfa federal
lud use policy that would Pnlformly protect ope of our
moat valuable natural resources. The court older in 1S'n cetr of the wetands to the Army corps was

It The r dircton We had hoped that It woulW be
& 1ME "I though leslatim that would protect foe ali

time our uwaan.
Instead Congress Is fring us the Breaux Amendment,

whh Is a stop backwards,, a step toward ruination of an
irreeable r .
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S National Wildlife Federation
1411 ISIN ST. NW WAW4CT1O, DC G)s fte -Peram

July 20, 1976

Mj. Ceeral Joh V. Mrris. Chief
Army Corps of Eagimeers
Office of tie Chief of Faglsers
Porreetal building
Waehlagtoe. D.C. 20314

Dear General Iorris:

The Vatiosal Wildlife Federation has bee asked by Robert Iaughbr,
President of the Turkey Creek Coaservation Club (at Lake Wmae,
India"a) end Jim Rice, isecuttve Secretary of the Indiana Coervation
Council, Inc., to trasmoit the accopanying petitions directly to you.
The elipae&, approimetely 500, reaide and/or on property on or
surrounding Lake Wawasee, a natural Inland lake with approximately 26
miles of shoreline. They wish to alert you to the Lake Venwoe situation
while expreasint their support of action of the Corps' Detroit District
Office thus far.

At the request of Regiom V of the LnviroAetal protection Agency, the
Corps' Dvtroit Office assumed jurisdiction over the discharge of fill
materials into the lake and its adjacent wetlanils on June 15$ 1916. At that
time two developers were depositing fill in the lake's wetlands. A prt-
vioua attcvqpt by the State of Indiana to stop the Jiacharge of fill
material fail%% vho a court found state law fnadiuete to halt the fill
activities.

The Corps exer ised its authority under regulations promulgated to isplement
Section 404 01 the Federal Water Pollution Control Act of 1972. Though
the Inlund lae falls under Phase It of time regulations, the Corps took
action ',ecius4, the discharge way have serious impact on the lake's water
quality. hc TFederal District Court in South Seni. Indian& Iseued a te:A-
porary rrstradilng order to stop the discharge of fill material upon
request of U.s. attorneys. oral argumeats on the cJse are scheduled ior
July 2u.



542

National Wildlife Federation

The Lake Wavasee case may be the first brought by the Justice Department
and the Corps concerning an inland lake. The 500 petitioners fear that
the present atmosphere in Washington (i.e., the President's 60-day delay
order in the general Implementation of Phase I, and House action that
supports removing lakes such as Lake Wawasee from dredged and fill material
disposal regulation) say impact upon the case. It is the desire and/or
legal requirement of the State of Indiana, EPA Region V, and the Detroit
Office of the Corps to prevent further discharge of fill material into
the lake and its adjacent wetlands. The Federation urges you to actively
support their endeavors.

In closing, we would point out that aside from the Chief Executive's
questionable authority to delay the general implementation of Phase II
of the Section 404 regulations the decision to do so alloys the Corps
to "continue to take action to stop discharges which will have serious
impact on water quality". In our judgment, the Lake Wawasee case clearly
represents a need for such action.

Sincerely,

); s k. 4j**&-
LOUIS S. CLAPPER

k Director of Conservation

cc: Martin Hoffman, Secretary of the Aray
Victor Veysey, Asst. Secretary of the Army
Jim ice, Indiana Conservation Council, Inc.
Robert Baugher

Enc losure
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I
II I I

FOR IMMKIATE RELEAS: 25 June 1976 Edward A. Greene
20..003-6346

ECOfND PHASE OF FEDERAL REGULATION OF

DRUDGE AND FILL DU9CHAWIES BEGINS NEXT WEEK

The U. S. Army Corps of Engineers today confirmed that implementation

of the second phase of a three-phase program to protect the quality of

the waters of the United States against harmful discharges of dredged

of fill materials will proceed u scheduled on July 1, 1976.

Phase a extends the jurisdiction of the Army Engineers to regulate

disposal of dredged or fill materials to lakes with more than five

surface acres, primary tributaries of inland navigable waters of the

U. &, and nearby wetlads.

In today's mnz~uncement the Corps of Engineers emphasized that

it will continue to use moderation and a reasonable approach in the

administration and enforcement of the program. General permits which

provide blanket authorization for comparable activities with no significant

adverse environmental impact in designated areas will be Issued as

much as possible to make the program more manageable and pracUcal

by reducing the number of permits required.

The first phase beg last July 25th when the jurisdiction of the

Corps of Engineers in this matterwas limited to coastal waters,

inland navigable waters of the United States and nearby wetlands.

Last July the Corps also announced the schedule for the second and

.NEWS RELEASE
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third phases. The third phase, scheduled to start next year on th,

first of July, will further expand the Jurisdiction of the Corps of

Engineers to regulate discharges of dredged or fill material into

other waters generally up to the headwaters.

The Corps' permit program is being conducted as directed by

tl* Congress under Section 404 of the Federal Water Pollution

Control Act Amendments of 1972 and in accordance with the March 27,

1975, decision of the U. S. District Court for the District of Columbia.

2
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honorable Jar.es L. Oberstar
ZIouse of Peprosentatives
Vashington, D. C. 20515

Dear Mr. Oberstar:

I am replying to your recent letter concerning Section 404
of P.L. 92-500 in which you asked several questions regarding
the Corps' permit program.

You made note of the Cornittee Report of 7 May 1976 on the
Federal Vater Pollution Control Act Aendrents of 1976 and the
cited figures regarding nurnbers of permits. I feel further
clarification and amplification is required on those nur'bers.
5;pecifically, the discussion on pagc 22 could lead one to Lalicve
that the 404 program would cause a fourfold increase by 197e
in the permit workload of the Corps of Engineers.

frankly, I just don't believe we are going to nee that
kind of an effect. Although the Corps hits nade a strong effort
to assess the impact of the program, we are dealing vith so
nany unknowns that a firm project of permits is not possible.
Very recently the Corps has compiled their experience data thru
the first nine rionths of FY 76; the Oirect impact of Section 404
has been 561 additional permit applications deriving from the
expanded jurisdiction. The inclosure shows the new Section 404
workload compared to that of Section 10.

I think we should resist legislative courses of action
-rc-nised on huch projections of permit applications and be
patient in seeing how the actual workload develops. My own
belief is that the General Permit concept will reduce the
numbers of permits processed substantially.
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Although we will be moving into Phase rr of the program
next month, and this will undoubtedly increase our workload
significantly. we also are moving toward the use of General Permits.
Although we are still in the formulative stages of General Permits,
the Corps has approximately sixty in various stages of active
development. Of the 13 issued as of I June 1976, most are for
construction and are applicable to the Section 10 program. A
short status report Is enclosed. As we gain additional experience
with General Permits we will be expanding into more of the dredge
and fill activities applicable to Section 404.

With regard to General Permits, there has been occasional
misudderstanding of how the system would work. Basically, the
General Permit allows the Corps to consider a great number of
permit applications for similar type work at one time. There
still is a requirement for a public interest review, an environ-
mental Impact assessment, the issuance of a public notice,
preparation of a statement of findings, and even public hearings
and an environmental impact statement if warranted. But all of
this is done once for each General Permit, rather than for each
application. This greatly simplifies the administrative pro-
cedures and also reduces the inconvenience to the public for
work meeting the requirements of the Ceneral Permit once it
Is issued. I an inclosing a copy of a General Permit issued by
the Buffalo District. You will note Ly condition (n) that an
application in required and work may not be performed until a
determination is made by the District Engineer that the proposed
work complies with the terms of the General Permit. This normally
would be accomplished with a few days, as opposed to two months
for a normal individual permit application. Other General Permits
might only require the applicant to notify the District that he
is accomplishing work under the General Permit.

Although a simple permit application might be processed in
two months, or even less time, the average for all permits is ,
approximately four months. This average includes those permits
that are large in scope, are very controversial and where
there are significant objections raised. Processing of these
type of permits may take two or three years, particularly when
an extensive Environmental Impact Statement Is prepared and where
resolution cannot be achieved at the District level.

I hope that this information is of interest to you. Thank
you for your interest in the permit program.

Sincerely,

3 ndl Vio rV/. Veysey
A4 stated Assistant Secretary of the Army

(Civil Works)
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3 June 1976

Number of Permit Applications

Fiscal Year

1969

1970

1971

1972

1973

1974

1975

1976**

Section 10 it

7,400

7, 500

8, 200

9, 600

12, 600

1 3, 692

14, 692

13,049

Includes some applications which also require permits under
Section 404 jurisdiction or Section 103 jurisdiction (Ocean
Dumping Act)

** First nine months only

Section 404

561
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1 June 1976

1. PUBLIC NOTICE ISSUED ........... o........ 32

2. DRAFT IN PREPARATIONI .................... 18

3. GENERAL PERMITS ISSUED ...... 13 

a. Shore Protection
Riprap, Bulkheads,
Timber Cribs, etc............ 2

b. Small Boat Docks
& Piers (Fill type) .......... 2

c. Culverts ........ 1

d. Open Pile Docks
(Small Boat) .......... 4

s. Bridge Construction ..... 1

f. Mooring Buoys &
Stakes . 1

g. Aids to Navigation .......... I
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UPWCATlON PAME

DA"h SUPPLY* at U. a. AMU COWS Or. .*UMGN

SUBJECT: Public Response to July 1975 Federal Register (Section 404,
FWTCA)

FACTS:

1. During the 134 days that followed publication of the 25 July 1975
Federal Resister, the Corps actively sought public input to its Interim
Final Section 404 Regulation. Four (4) nationally sponsored Public
barings and 243 local Public Meetings vere conducted. The public responded
by providing the Corps 2084 letters and. oral statements for the Official
Section 404 Record which closed on 5 December 1975.

2. Contained within the 2084 publicly submitted letters were 2816
individual suggested changes to the interim final 404 regulation. Each
suggestion has adminstratively been matched to its applicable paragraph
within the regulation to produce thirteen volumes of cataloged public
response.

3. Public response to Section 404 was approximately split: 50 favoring,
43X disapproving and 7% not stating an opinion. Inclosed is the final
summary of the 2084 public com cents shown by 23 categories of respondents.
These figures,-of course, represent public response, not total public
opinion. Quite obviously, various special interests, both favoring and
disapproving the regulation, encouraged their membership to comment.



TOTAL PUBLIC RESPONSE TO SEC. 404, FWPCA, JULY 25, 1975 INTERIM FINAL REGULATION

Favors Federal action No position stated Disapproves Federal action
Categories of respondents Written Oral Subtotal Written Oral Subtotal Written Oral Subtotal Written

1. Private individual (nonfarmer) -------
2. Private individual (farmer, rancher),_
3. U.S. Senator ----------------------
4. US. Congressman ------------------
5. Federal agency --------------------6. Corps field office -------------------

7 Federal, other

s:4-se agency ----------------------
10. Elected State official ---------------
11. State, other -----------------------
V2. Z;ty or county official ---------------
V. PO.-* authority ---------------------

1, Co .ervation district ---------------
I-. tocal government, other ------------
). Trade association
17. Environmental group ---------------
M Chamber of commerce
19. Special interest group --------------
20. Large corporation ------------------
21 Small business --------------------
22. Law firm --------------------------
23. Petition ---------------------------

Pct .....................Percentage .........

663
5

11
20
I
224
1
3
6
6

24
9
6

125
2

61
10
13
6
2

23
0
0
1
4
0
1
0
2
0
0
1
0
2
0
0

26
0
6
0
0
0
0

686
5
2
6
0
2
2

26
1
3
7
6

26
9
6

152
2

67
10
13
6
2

974 66 1,040
49.9

41 2 43
0 0 0
0 0 0
1 1 2
3 0 3
6 0 6
3 0 3
0 0 0
7 2 9
2 2 4
7 1 8
6 0 8
1 0 1
4 1 5
3 0 3
5 4 9
6 1 7
0 0 0
9 1 10

16 1 17
5 1 6
6 0 6
1 0 1

134 17 151
................ 7.3

129
36
4
3
4
0
2

17
61
14
6

55
1

101
16
54
7
7

69
95
60
7

11

8
00
2
0
0
0
5

22
6
0
4
2

19
5

21
2
0
6

15
2
0
0

137
36
4

10
4
0
2

22
83
20
8

39
3

129
51
75
9
7

75
110
62
7

II

833
41
5

10
0
6
6

19
92
17
16
49
8

120
58
65

139
0

139
121
78
19
14

33
0
0
4
4
0
1
5

26
8
1
5
2

22
5

25
29
0

13
16
3
0
0

774 119 893 1,882 202
-----.----------- 42.8 .......................

Note.-This summary includes all testimony from public hearings and oral testimony from public fmetings where it was specifically stated that it would become a part of the official public response record.

Subtotals

Oral
Grand

total

566
41
5

14
13
6
7

24
118
25
17
54
10

151
63
90

168
9

152
137
81
19
14

C,'
C,'
0D

2,084
100.0
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Senator RANDOLPH. The final witness is Bruce Hawley -of the
American Farm Bureau Federation.

STATEMENT OF BRUCE HAWLEY, ASSISTANT DIRECTOR, NATIONAL
AFFAIRS, NATIONAL FARM BUREAU

Mr. HAWLEY. Thank you, Mr. Chairman.
We appreciate the opportunity to present Farm Bureau's views on

section 404 of the Fedeial Water Pollution Control Act. Farm Bureau
is the Nation's largest general farm organization with 2Y million
member families in over 2,800 counties in 49 States and Puerto Rico.

Farmers and ranchers have been, and continue to be, concerned
about the expanded regulatory program that has been developed by
the Corps of Engineers under section 404 as many of the requirements
of this program directly impact them.

The Corps' expanded program, initiated July 25, 1975, is a far-
reaching and comprehensive regulatory program which, in our opinion,
grossly distorts the purposes of section 404.

As you know, the objective of the Federal Water Pollution Control
Act is to restore and maintain the integrity of the Nation's waters.
However, section 404 of that act, as described by former Senator
Allen Ellender,

. . . simply retains the authority of the Secretary of the Army to issue permits
for the disposal of dredged materials. This is essential since the Secretary of the
Army is responsible for maintaining and improving the navigable waters of the
United States.

Section 404 was intended as a narrow exception to the overall
pollution abatement program of Public Law 92-500 for the express
purposes of continuing to allow for the maintenance and improvement
of channels of navigation for the purpose of transporting interstate
and foreign commerce.

At the time the Federal Water Pollution Control Act was passed,
the Corps of Engineers was regulating about 50,000 river centerline
miles and 50,000 lake shoreline miles under its permit program.

The Corps' expanded regulatory program, when fully implemented,
will extend the Corps' jurisdiction over 3.5 million river centerline
miles and 4.7 million lake shoreline miles, according to the Corps'
estimates. These expansions represent 70- and 90-fold increases in
the jurisdiction of the Corps' regulatory pi ogram.

We believe this expanded Corps' regulatory program exceeds the
congressional authorization. We have mentioned Senator Ellender's
comments. We note that, when suit was filed against the Corps, the
Corps of Engineers legal department, assisted by the Justice Depart-
ment, opposed such a regulatory expansion.

We note that Congress never authorized funding or manpower
increases for the Corps to administer such an expansion of regulatory
capability although the Corps estimated additional requirements of
1,750 employees and $5.3 million.

Such an expanded program is unnecessary. The Department of
Agriculture estimates that continued implementation of normal
conservation programs, as mandated by Congress, would require
60,000 additional permits per year under the Corps' expanded regu-
latory program.
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These permits cost both time and money. It seems counterproduc-
tive to the purposes of the Federal Water Pollution Control Act that
each Department of Agriculture conservation program activity should
bb delayed from 6 months to 2 years while a Corps permit is being
processed and issued.

Throughout that period the very pollution problem that conserva-
tion programs should have abated would be continued unchecked in
the name of complying with bureaucratic regulations.

The charge is made that if the Corps does not protect all waterways
nothing will be done. Yet there are many and varied Federal programs
specifically designed to protect our environment. These include pro-
grams authorized by the Coastal Zone Management Act, the Fish
and Wildlife Act of 1956, the Migratory Marine Game-Fish Act, the
National Environmental Policy Act, and the Federal Water Pollution
Control Act.

The observation was made earlier that people come here simply
looking to get out from under regulations. Agriculture is totally de-
pendent upon environment of both the land and the water.

We do not seek an exemption from regulation. We seek reasonable
regulation. We remind the committee that section 208 of the law talks
specifically about "controlling to the extent feasible." And "to the
extent feasible" means we can be reasonable, which I think is our
objective.

If it is the sense of Congress that additional legislation should be
enacted in this area, hearings should be held, testimony from inter-
ested parties received, and a single coordinated legislative effort
initiated, we do not believe that the Federal court system ought to
be empowered to write such laws by default of the Congress.

Section 404, as defined and implemented by the Corps regulations,
places a substantial cloud over the property rights of private land-
owners. There are 240 million acres of privately owned agricultural
land having "excess water" problems, and no one knows how much
of that land is included in the Corps court-ordered overregulation.

Last year over 55,000 "earth moving" activities, such as dike con-
struction, fishstream improvement, floodwater diversion, ponds,
pumping plants for water control, and streambank protection,
were implemented.

Let me interrupt myself for a moment. There has been a lot of
discussion this evening about ponds and what ponds are subject to
regulation. I think a misconception has happened. I would like to
attempt to clarify it.

The existing regulations of the Corps talk about interstate lakes
utilized in the production of agricultural commodities sold and
transported in interstate commerce. They define lakes:

Lakes means natural bodies of water greater than five acres in surface and all
bodiesof standing water created by the impoundment of navigable waters identi-
fied in paragraphs (a) through (h).

Natural bodies of five acres or more are subject to Corps regulation and all
bodies impounded in waters with a flow of 5 cubic feet per second or greater, or
in waters defined as wetlands-that is essentially all farm stock ponds-'"are
included and subject to Corps regulations."

As long as the Corps regulatory authority is allowed to extend to
the back fields of his farm, a farmer faces the very real prospect of
being denied the productive use of his land-without compensation
and without recourse.
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As an example of the regulations now imposed on farmers and
ranchers, we cite the case of a potato farmer in the State of Wash-
ington, who decided to take some desertland which he owned, couple
it with some water rights which he also owned, and through the use
of irrigation to turn th at desertland into food.

Hank Thompson, working with experts, developed a plan for com-
pleting this irrigation project. Upon completion of that plan, he was
required to obtain 47 permits and to spend $87,000 of his own money
to comply with insatiable bureaucratic appetites at the various levels
of government in this country.

We do not believe that the Congress of the United States ever
intended to tell Hank Thompson that he needs still another permit
to do that which 47 permits already have authorized him to do. We
do not believe that Congress intended to require that farmers pay
$100 per permit for each of tens of thousands of permits per year to
comply with section 404. We do not believe that the Congress ever
intended section 404 to infringe upon the property rights of private
landowners.

We note that the House of Representatives, by a 2-to-1 margin,
has said that it did not intend the Corps to be in every farmer's field.
We hope that the Senate will concur.

Thank you.
The National Grange, the American National Cattlemen's Asso-

ciation, the National Association of Conservation Districts, and the
National Water Resources Association have requested that I mention
their endorsement of this statement.

Thank you.
Senator RANDOLPH. Thank you very much, Mr. Hawley.
Is there any comment that you have, Senator Burdick?
Senator BURDICK. I want to thank the gentleman for his testimony.

It has been proposed that language which indicates that normal
farming operations should not be covered by the act.

You mentioned the irrigation system. Were the parties required to
get their permits, because that was not normal farming operations?

Mr. HAWLEY. The Corps has not clearly defined what normal
farming practices are. They say "activities such as plowing, planting,
and harvesting."

As you know, a normal farming activity also includes such things
as streambank protection, drainage ditches, construction of new
drainage ditches, a laying of new tiles, impounding of waters for the
express purpose of having something for livestock to drink later in the
summer, and so on.

As near as we have been able to determine, these activities are not
exempted by the Corps regulations.

Senator BURDICK. Nor do you think there is some question whether
that falls within the so-called definition of ordinary farming operations?

Mr. HAWLEY. As defined by the Corps, yes, sir, I would.
Senator BURDICK. Thank you, Mr. Chairman.
Senator RANDOLPH. Thank you very much.
Mr. CLAPPER. If I am not mistaken, sir, I think the Cleveland-

Harsha-Hart bill would specifically exempt irrigation practices.
Senator RANDOLPH. Thank you, Mr. Clapper.
Mr. Speth?
Mr. SPrru. Yes, that is correct; it would.
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Senator, one thing just to emphasize-our concern, and I don't
think it is the concern of anybody here, is not with these extremely
small activities carried on in a routine way on farms and in ranches.

Our concern is with big things, such'as the conservation of hundreds
and thousands of acres along the Mississippi River, for example, the
conversion of swamplands that are a vital part of the aquatic
ecosystem to other types of uses, and things like this.

I think former Congressman Veysey mentioned that last night. The
rate of destruction of the wetlands in lower Mississippi is phenomenal.

Senator RANDOLPH. Earlier tonight you said that we had to have
the integrity of the natural waters. Is that correct?

Mr. 6PETH. Yes.
Senator RANDOLPH. I think we can all agree. I appreciate the nine

witnesses who testified tonight. We will keep the record open for
further statements until Friga evening this week. Additional state-
ments will be received until then. Is there some further comment?

Mr. RITCHIE. In listening to the testimony here this evening,
Mr. Chairman, it has become quite obvious to me-being from
West Virginia, where we are not within 400 or 500 miles of wetlands-
that there are concerns for wetlands. I can understand the concern
over the wetlands very much.

But I have tried to keep track of the number of permits that were
estimated maybe that we would have. I am sure we don't have any-
where near the volume that will occur overall, but 165,000 new permits
in agriculture, forestry, and highways, plus the mining permits, seems
to me to create a tremendous workload for whoever does it.

The issuance of a Corps of Engineers permit, if I understand, will
have to take place for the placing of a pipe in any stream in our State.

We ran into it already in our State where we had an emergency
bridge repair job that had to have a pipe in the creek, to put a road
across it to keep the traffic moving until we repaired the bridge, and
we were ordered to cease and desist by the Corps because we didn't
have a permit to do that. Although the Corps' regulations exempt
emergency repairs, this temporary crossing was at a different location
before the deficient existing bridge collapsed.

Senator RANDOLPH. What stream was that?
Mr. RITCHIE. It was in the Guiandot River region. But it is, I

think, an additional permit requirement that is covered sufficiently
elsewhere. I can see a tremendous problem with just the volume of
permits. They cannot grant these permits unless they look at the site.

If they don't do that, they are not doing their job and that is what
we all want them to do.

Just our department in the State that I live in would require a
volume someplace in the 5,000 to 10,000 area. And it just seems to me
like a tremendous problem in the issue of the volume of the permits,
if they are issued as they should be by an onsite inspection.

Senator BURDICK. Do you think section 404 triggers the necessity
of getting NEPA clearance too?

Mr. RITCHIE. I think it is a good question. I think, yes, sir, it is a
NEPA question. I think it would.

Senator BURDICK. That would add an additional layer of admin-
istration.

Mr. RITCHIE. Yes; the Senator brought up a question about the
bridge across the Rio Grande River. We have the same problem with
the bridges we are building across the High River.
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The Coast Guard is the lead agency for permission to build the
structure. Now we have to go back to the Corps and also get a permit
for the same structure under section 404.

Senator RANDOLPH. Any comment?
Mr. BARTHAUER. Senator, I think there is another aspect of this

that we should look at closely too. The gentleman here has pointed
out that the Corps really should look at every situation. I think all of
us have to be very conservative in approaching the Corps and getting
clearance with the Corps.

We wouldn't be allowed to use very much judgment in terms of our
activities. The reason for that would be that if we carried out an
activity which we thought- did not fall within the Corps' jurisdiction
and the Corps concluded otherwise, that triggers a mechanism whereby
a cease-and-desist order is immediately issued.

Until all of the legal aspects are cleared up with respect to that
so-called violation, a permit cannot be even processed for that particu-
lar application. In other words, the Corps cannot do any further work
on a permit application for that particular activity. this is in the
the regulations, if you look at them carefully.

Senator RANDOLPH. IS there further comment?
Mr. HAWLEY. It would seem, as I have listened to the other witnesses

tonight, that there is a tremendous variety in the nature of activities
that are going to be subject to permit requirements.

I would hope the committee would not attempt to identify each
of those specific activities and exclude them, but say, "However, we
retain authority," but would rather realistically look at the areas
subject to regulation.

It seems there is very little rationale for retaining authority to
regulate if we are going to exclude all activities that happen within
that retained authority area.

There has been tremendous debate about what areas are subject
to regulations tonight and in the past, and I am sure will continue
in the future until such time as Congress clearly addresses that area,
both with respect to section 404 and other areas as they become
obvious.

Senator RANDOLPH. Thank you very much.
We appreciate the testimony of our witnesses tonight. We are

also appreciative of our audience, because these people are intensely
interested.

And in the spirit of this committee in always attempting to provide
a forum for an exchange of viewpoints, the hearings last night and
tonight, provided opportunities for those of you who testified and
for the members who questioned you and made comments to add to
our knowledge of the subject so that we can come to grips with
these problems as quickly as possible.

The 14 formal witnesses who have been heard last night and tonight
have certainly helped us.

I am told that the correspondence is constantly rising on this
subject. We are not going to delay on the matter but we are not
going to be rushed into a quick decision.

A pleasant night to you all.
[Whereupon, at 10 p.m., the committee recessed, to reconvene

subject to the call of the Chair.)

76-161 O--6s----8
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TESTIMONY OF SENATOR JAMES ABOUREZK

Mr. Chairman: I am very pleased to have this opportunity to appear before
you today to testify on Section 404 of the Federal Water Pollution Control Act.
In particular, I am here to support the enactment of S. 3663, which I have co-
sponsored. This bill represents an exceptionally good balance between the need
to protect our nation's wetlands and to insure that in the process farmers, ranchers
and foresters are not overwhelmed with needless, burdervsome, and unproductive
federal regulations.

I was one of many Senators who reacted strongly to the issuance of proposed
federal regulations over dredge and fill operations. Initially, it appeared to me
that these new regulations would be disastrous for farmers; that they would
subject normal farming operations to extremely time-consuming and burdensome
procedures. In part, I must say, this impression was created by the Corps' own
misleading press release. In order to prevent what I saw as the greater evil of
overregulation, I cosponsored a bill offered by Senator Dole which would have
deleted much of the Corps' authority to protect the wetlands. I can no longer
support that bill.

Now that I have had time to reflect on the situation, and to consider other
alternatives, I find that there is a much better way to solve the problem, namely,
S. 3663. This bill would speak directly to the concerns of farmers and other
agricultural producers by simply exempting most of their normal activities, and
requiring only a general permit for most of the remainder. Only in rare extreme
cases would an individual permit be required. The farmer, in other words, would
not have the burden of preserving the environment thrust onto his shoulders.
This point cannot be stressed too strongly, especially given all the confusion
that has existed on this matter.

The real merit of this approach is that it does not seek to solve one problem
by avoiding another: simply exempting most wetlands from Corps jurisdiction
would mean, of course, that most farmers would not have to comply with federal
regulations, but it would also not protect the wetlands, which have been disap-
pearing at an alarming rate. Wetlands provide vital environmental benefits,
including the provision of wildlife habitat, the purification of polluted waters,
the recharging of acquifers, and other vital functions. Millions of acres have
disappeared in recent years, and once the wetlands are gone, they are gone
forever. To reduce federal authority over the wetlands to navigable waters, or
navigable waters and their tributaries, makes neither good ecological nor legal
sense. Federal programs are required where national interests are at stake, and
clearly the benefits provided by wetlands are national, not statewide, in scope.
While we want to provide every opportunity for the state to act on the problems
first, it is undeniably true that some states do not live up to this responsibility,
and that when they do not, we, as a nation, must act to preserve our interests.

In conclusion, then, S. 3663 will provide wetlands protection, but will not do
it at the excessive cost of overregulation of our farmers. It is understandable
why this ztpproach has received such broad support from farm and environmental
groups. It deserves the support of the Congress as well.

STATEMENT BY SENATOR DEWEY F. BARTLETT
Mr. Chairman: The Public Works Committee, and you particularly, are to be

congratulated for moving forward with these oversight hearings on the effects of
Section 404 of the Water solution Control Act, and more particularly the effect of
the Act's expanded application under federal court decision.

The House has acted on this matter, and it is now the Senate's responsibility to
expedite the consideration of the several bills now in the Public Works Committee
which seek to clarify the position of Congress on what waters are to be federally
controlled under the Water Pollution Control Act.

(559)
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My own bill, S. 3224, provides specific exemptions from federal control for
bodies of water owned and controlled by either state and local governments or
private citizens.

These oversight hearings should clarify the problems that have been created, and
I hope that the hearings will focus the Senate's attention on the need to adopt
legislation before the end of this session. It is imperative that Congress clear y
express its intent so that the Corps and other federal agencies will have clear and
specific guidelines within which to operate. Also it is necessary that Congress
define the parameters of the Water Pollution control Act for federal courts,
thereby precluding any opportunity for the court to misinterpret the intention ofCongress.My concern is the implication of this section if the court's interpretation Is

allowed to stand. The decision provides that the Corps should regulate all bodies of
water, even if there is no evidence that the particular body would ever be navigable.

Not only is this a staggering expansion of federal authority, not to mention
the staffing that would be required, but it is another major extension of federal
interference into private lives, private business, and local control.

The Corps has published its "interim final" regulations requiring a "general
permit." This seems to lead to the acceptance of the premise that all agricultural
activities are "point sources" of pollution. Under P.L. 92-500, the Water Pollution
Control Act, Congress clearly stated that only certain activities would be considered"point sources" requiring treatment. The cost of this permit is $100, but this
expense is misleading because it does not reflect the cost to the farmer in time,
effort, and delay to secure the permit.

An analysis by several farm organizations shows that the following steps
would be necessary to meet the requirements being established under Section 404:

1. Permit applicoaion.-The application will include a complete description of
proposed activities; location; purpose; use; schedules; names and addresses of
adjoining property owners; all other federal, state, and local agency approvals
required; the type, source, composition, quality and transportation method of
materials involved; and other information requested bv the District Engineer.

2. Public notice, comments and hearing.-Notice must be given by the District
Engineer of the application allowing opportunities for and consideration of public
comments to include public hearings.

3. Sedion 401 certifcation.-The applicant must obtain certification from the
state, when an activity would discharge into a navigable water, that the discharge
will comply with the acceptable effluent limitations and standards for that par-
ticular watershed.

4. Coastal zone management certification.-An applicant in a coastal zone area
must obtain a certification from his respective state where the activity would affect
land or water in the coastal zone.

5. Environmental impact stalement.-The District Engineer must determine
whether an EIS is necessary for the particular permit application, and if neces-
sary, must complete prior to the hearing on the application.

6. Corps decisionmaking.-The Corps must apply a complex and lengthy series
of general and specific policies including factors and criteria mentioned in their
own regulations, those of the Environmental Protection Agency and policies under
numerous other statutes. The Corps must also engage in substantial interagency
consultation.

7. EPA Review.-The EPA must consult with the Corps of Engineers and has
final veto power if it determines the discharge will have an unacceptable adverse
effect.

These requirements are in addition to applicable state and local requirements,
which include compliance with state environmental policy acts, state forest acts,
and state and local land use laws. Also, there are other federal requirements
from specific agencies such as the Department of Agriculture which already must
be complied with. It has been estimated by certain agricultural organizations
that Section 404 permit requirements would take between six and twenty-four
months for completion, depending on the specific project undertaken by the
farmer.

This type of delay can be ill afforded by the agricultural community or any
other type of business. A decision is made on the basis of a number of tangible and
intangible considerations but particularly depends on immediate need, anticipated
need, availability of capital, and present costs. Lengthy delays can do nothing but
detrimentally affect the business planning that has become increasingly impera-
tive in complex agribusiness.
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The U.S. Department of Agriculture has estimated that 60,000 additional
permits per year would be required if the normal conservation practices now being
carried on by USDA and farmers are continued. Each of these conservation prac-
tices would be delayed, thus perpetuating the environmental problem that the
"practice" is seeking to solve.

1. If the court decision to expand the jurisdiction of the Corps to all bodies of
water, both public and private, in excess of five acres is an accurate reflection of
legislative intent, then it should stand.

However, if the Congress should decide that it was not their intention to extend
such jurisdiction, then it should immediately act to correct this error, by adopting
legislation such as I have introduced.

2. If Congress is serious about eliminating unnecessary paperwork, redtape,
and bureaucratic interference, this is the specific place to begin.

The problem is apparent, and these hearings stand to draw attention to the need
for remedial legislation. This legislation is already in the hands of the Committee,
and I would again like to congratulate Senator Randolph for this effort to move
the Senate toward language that will specifically express the original congressional
intent. I urge the rest of the Public Works Committee to consider the presenta-
tions made at these oversight hearings and report a bill such as mine to the floor of
the Senate before the end of this session.

STATEMENT BY SENATOR LLOYD BENTSEN

Mr. BENTSEN. Mr. Chairman, I want to thank you for calling these hearings to
examine the problems which can be expected with implementation of the Corps of
Engineers' dredge and fill permit program under Section 404 of the Federal Water
Pollution Control Act of 1972.

Mr. Chairman, I do not believe I have to tell you or this Committee of the
degree of concern or the extent of the opposition to the Corps' proposed regulations.
Since the courts ordered the Corps to expand its regulatory activity to include
dredge and fill operations on nearly every body of water in this country, I have
been contacted by scores of farm organizations, forest management officials, soil
conservation district managers, water resources boards, our state water authority
and private landowners. They have expressed alarm over the sweeping nature of
the proposed regulations, the long delays to be anticipated with their implementa-
tion, and broad intrusion of federal involvement in what traditionally have been
state and local decisions. I believe we have a responsibility to respond to that con-
cern, to examine this issue, and find a workable solution to the problem. I am
hopeful that these hearings represent the first step toward doing just that.

The heart of this problem, as I see it, Mr. Chairman is obviously with the
definition of "navigable waters". We must clarify which dredge and fill activities
are to be regulated under Section 404. We cannot permit this matter to be left to
the courts or to the regulatory body itself. We have the responsibility to clarify
what the Congress intends by Section 404 of the Act.

After meeting withxmany of my constituents and carefully reviewing this
matter, I have concluded that the currently proposed set of regulations, when
fully implemented, are simply unacceptable. They will constitute only one more
example of bureaucratic overkill; they will result in a tremendous growth of
bureaucratic redtape; and they will actually be counterproductive to our goal of
protecting this nation's wetlands.

We must acknowledge the mounting resentment of the American people to what
they perceive as an ever-growing intrusion of the federal government into their
lives. We can all cite examples of good programs which have been overadmin-
istered, to the overall detriment of Congress' good intentions. Implementation
of the current 404 regulations would be only one more example.

We have already had several experiences in Texas which I think should be
brought to the Committee's attention. One is the Lake Limestone water conserva-
tion and water supply project under construction by the Brazos River Authority, a
governmental agency of the State of Texas. After having received all of the re-
quired federal and state approvals, permits, and licenses, the Authority began
construction of this project on July 25, 1975. The Authority determined, however,
that it would probably need a Section 404 permit under the Corps' Phase II regu-
lations. It filed an application in October 1975, and the Corns then circulated It to
other federal agencies for their review and comment. In March 1976, the U.S.
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Fish and Wildlife Service recommended that the Corps deny the permit unless the
Brazos River Authority purchased 15,800 acres of land (in addition to the 15,000
acres of land required for the dam and lake) and turn the land over to the Texas
Parks and Wildlife Department for management as a wildlife preserve. The dam
and lake project, which is needed to meet the water requirements of the lower
Brazos Basin and coastal areas downstream now faces potentially serious delays and
ossible complete stoppage because of the current 404 program for a reason which
as nothing to do with water pollution control.
Another example is equally instructful, I believe. A small Texas city needing

a new sanitary sewer line recently applied for a Section 404 permit for each of
five crossings by the sewer line over a small creek, winding through the city. Some
indication of the amount of paper, time and effort Involved in preparation of the
application is given by the fact that the public notice alone contained nine pages
including plans and profiles, names of adjacent property owners and the amount of
earth (a total of 284.5 cubic yards for all the crossings) to be excavated at each
crossing. Hundreds of copies of this public notice were distributed by the Corps,
which invites review and comments by numerous federal, state and local govern-
mental agencies and by private individuals, companies organizations and as-
sociations of all kinds who might want to comment. Think if this example is to be
replicated every time a sewer system addition is proposed in the cities and towns
across this country.

If Phase II were to be implemented September 1, permits will be required for
dredge and fill operations on tributaries of navigable waterways and on inland
"lakes" of five acres or more. In the fiat topography of the west, many stock tanks
and farm ponds cover 5 acres or more when there's rain. Dredge and fill operations
on them could well be regulated under Phase II, and on July 1st of next year, the
program will be extended to an even larger number of inland waters.

A very substantial probability exists that thousands of well-intentioned, law-
abiding citizens simply will not know that they must apply for a permit from the
Army to carry out certain heretofore routine activities in areas considerably
removed from what we normally think of as "navigable waters". And failure to
apply for permits can subject a citizen to a substantial fine.

Given the Congress' recent experience with a number of regulatory agencies,
I do not believe we can be satisfied with assurances that certain bodies of water-
for example, farm ponds-will be exempted from the 404 regulations. I urge that
we restrict this program to a well-defined, manageable jurisdiction and that we
define precisely those waters which we want to see protected.

If we do not, we can expect a mushrooming of permit requirements and the
delays and frustrations which will accompany them. In fiscal year 1974, the Corps
issued a total of 13,000 permits, 2,900 of them under Section 404. In fiscal year
1976, the numbers were up to 20,000 and 9,200, respectively. If Phase III as now
proposed were ever to be implemented, the Corps estimates that it will be process-
ing 30,000 to 50,000 permit applications annually, the vast majority of which will
be filed under Section 404. During the last four years the number of persons needed
to do this processing work has risen from 186 to 413, a more than threefold in-
crease. The Corps has estimated that to meet the requirements of a fully im-
plemented Section 404 program, it will need about 1,000 persons. Given the
projected number of applications, I think that may well be a reasonable estimate.
And the Corps estimates a more than fourfold increase in expense, up from $8.1
million In permit processing costs in 1972 to an estimated $35.8 million annually
when Phase III is implemented.

One consequence should be readily apparent: with the rapid escalation of the
number of activities requiring permits, the quality of the review must under-
standably decline. By trying to do too much, we will be doing too little well, and
the result will be an irate citizenry and wetlands which are not being adequately
protected.

The House of Representatives has already indicated its wish to reduce the scope
of the 404 program. On June 4th, it a proved a floor amendment offered by my
colleague from Texas, Jim Wright. The Wright amendment would focus the
program to protect waters which the Corps has historically defined as navigable, to
coastal wetlands, and to those wetlands lying adjacent and contiguous to navigable
streams. The Wr ght amendment would explicitly exempt normal farming
operations and would allow states with the desire and capability to administer the
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permit program witl'in their own borders. It would also establish a mechanism for
the states and the federal government to identify and agree upon any additional
wetlands of sufficient ecological importance to warrant dredge and fill permits.

I believe the real merit of the Wright approach is the focusing of the effort
on those waters and wetlands which we have the first obligation to protect. State
authority to administer the program would seem highly advisable and exempting
normal farm operations would also seem highly desirable.

Mr. Chairman, let me thank you again for calling these hearings, and let me
express my hope that they will be soon followed by a conference with the House
on the measure it has already passed.

STATEMENT OF SENATOR CLIFF HANSEN

Mr. Chairman: I am pleased to be before this Committee today to offer my
views and those of my constituents on Section 404 of the Federal Water Pollution
Control Act. This Section was, as you know, adopted in 1972 to establish a permit
program administered by the Corps of Engineers to regulate the dumping of
dredged and fill material into navigable waters.

Subsequent court decisions have broadened the Corps' authority to the extent
that it now has jurisdiction over almost all waters of the United States. Under this
new definition of navigable waters, the Corps' regulatory authority has been
expanded almost beyond comprehension. According to some of its own estimates,
the Corps' jurisdiction on rivers will expand from the present 50,000 miles to
over 3.5 million miles; for lake shorelines, from 50,000 miles to 4.7 million miles.

My major concern, and the concern of many of the people in Wyoming and the
West, is the impact of such an expanded program on agriculture. Many everyday
farming and ranching activities, including those which are conservation practices
to reduce soil erosion and improve water quality, will now require Federal permits.

Under the present interpretation of Section 404, farmers and ranchers would
need permits from the Corps of Engineers for, among other things, construction
and maintenance of stockwater and irrigation ponds, cleaning irrigation laterals
and developing irrigation and drainage systems. Millions of agricultural landowners
will be subject to burdensome, costly and time-consuming procedural permit
requirements, including public hearings, public interest reviews and environmental
impact statements.

Recently, there have been several significant developments regarding Section
404. The State of Wyoming has just initiated proceedings against the Army Corps
of Engineers, attacking the regulations promulgated pursuant to Section 404. The
basic objection set forth in the lawsuit is that the regulations constitute an onerous
and unnecessary regulatory burden upon the State of Wyoming and its citizens
by extending the definition of navigable waters far beyond the traditional concept
associated with that term.

In addition, on June 10 1 joined with eighteen of my colleagues in requesting
the President to delay implementation of Section 404 regulations which were to
become effective July 1. President Ford subsequently directed the Secretary of the
Army to authorize a 60-day delay to give Congress time to examine this issue.

Of great importance to this Committee, Mr. Chairman, is, of course, the legisla-
tion that is presently before Congress. At this time, the most important piece of
legislation dealing with this problem is S. 2710. This bill, which includes the
Wright amendment, is significant in that it does define navigable waters and
includes contiguous or adjacent wetlands in that definition. It exempts, however,
agricultural and silvicultural operations, and importantly, the repair, replacement
and maintenance of ex!.ting structures.

Mr. Chairman, I believe this to be a sensible solution to the problem. Because
contiguous and adjacent wetlands are included in the definition of navigable
waters; because this deals only with the permit authority of the Corps of Engineers;
because it deals only with dredge and fill operations and not other discharge of
pollutants into navigable waters; and because it is intended to be a limited exemp-
tion from Section 404 requirements, I believe the Wright amendment is in the
spirit of the Water Pollution Control Act of 1972.

I would urge, therefore, that this Committee report favorably on S. 2710, as
it now reads.
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U.S. SENATE,
COMMITTEE ON COMMERCE,
Washington, D.C., July 27, 1976.Hon. JENNINos RANDOLPH. Chairman,

Hon. HOWARD H. BAKER, Jr., Ranking Minority Member,
Committee on Public Works, U.S. Senate,
Washington, D.C.

DEAR SENATORS RANDOLPH AND BAKER: The House amendment to S. 2710
contains a number of substantive changes to the Federal Water Pollution Control
Act. We would like to bring to your attention one particular provision which is of
considerable concern as it relates to matters within the jurisdiction of the Com-
mittee on Commerce. We refer to the potential effects of section 16 on the protec-
tion of the nation's wetlands.

Many of the programs which have been developed by the Commerce Committee
to preserve the wetlands of this country depend in large measure on Federal agen-
cies properly protecting these areas where they discharge their duties. For example,
the Fish and Wildlife Coordination Act requires the Corps of Engineers and other
federal agencies to coordinate their water projects with the U.S. Fish and Wildlife
Service and to mitigate damages to fish and wildlife and their habitat which result
from these activities. In addition, section 7 of the Endangered Species Act of 1973
requires Federal agencies in carrying out their duties, to protect endangered
species and the'r habitat. Both requirements directly affect the Corps of Engineers'
program under section 404 of the Federal Water Pollution Control Act.

As you know, the current Corps of Engineers' permitting authority provides
broad authority to protect wetlands throughout the country from physical de-
struction and pollution contamination associated with dredge and fill operations.
Section 16 of the House amendment, however, would restrict the Corps' authority
to only those waters which are presently used or are susceptible to use for trans-
portation of interstate and foreign commerce. This would clearly undermine the
effectiveness of the aforementioned laws. The "Wright Amendment" on the House
floor improved the original language as reported by the Committee to provide
protection for wetlands adjacent to navigable waters. Nonetheless, approximately
80% of the wetlands which are protected under existing law by the Corps' per-
mitting authority for dredge and fill discharge would lose that protection under the
House amendment. Included would be the vast system of marshes potholes, and
other waterfowl nesting areas of the prairies states and elsewhere. At a time when
the Fish and Wildlife Service under its accelerated wetlands acquisition program
is in a race with development interests to preserve the nation's valuable waterfowl
nesting areas through purchase and acquisition, this makes little sense.

Other problems exist with section 16 of the House amendment. For example, the
general permit authority which authorizes numerous discharges of a s ecified
type or category lacks criteria as to how this authority is to be exercised. In addi-
tion, the authority to delegate the permitting authority concerning adjacent wet-
lands to the States contains no standards or criteria for State program adequacy,
for input from other affected States or interested parties, or for other measures to
ensure that the permitting authority will be carried out appropriately.

Some provisions of the amendment appear not to have a negative impact on
wetlands programs and would eliminate some problems that may exist under the
404 program. These include the general permitting authority (with appropriate
guidelines) and thb elimination of problems associated with permits for agricul-
tural and construction purposes. It does, however, seem inappropriate to alter
other provisions of the section 404 program at this point. We urge you to resist
any such efforts.

It is our understanding that the Senate Committee on Public Works will be
taking testimony on this issue during hearings today and tomorrow (July 27
and 28). We urge that the views set forth in this letter be taken into consideration
at that time.

With best wishes.
Sincerely, PHILIP A. HART,

Chairman,
Subcommittee on the Environment.

FRANK E. Moss
Vice Chairman,

SubcommiUee on (he Environment.
LOWELL P. WEICKER, Jr.,

Ranking Minority Member,
Subcommittee on the Environment.
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STATEMENT OF SENATOR RUSSELL B. LONG

Mr. Chairman and members of the Public Works Committee, I thank you for
the opportunity to express my views on needed modifications and clarification of
Section 404 of the Water Pollution Control Act.

Since 1972, when we passed amendments to the Water Pollution Control Act,
we have had four years to test the adequacy or inadequacy of this act. During
this time, federal agencies have written, revised, revoked, and promulgated new
rules and regulations. The courts have interpreted and reinterpreted the law, and
as far as I am concerned, they have wrongly interpreted, among other things,
"navigable waters" to include almost everything that is wet.

Gentlemen, when we passed this law it was not, in my judgement, our intent
for some of these provisions to be as all-encompassing as they now are after court
interpretation. I refer particularly to Section 404. 1 do not believe that the pro-
posed expansion of authority was the intent of Congress when we passed the
Federal Water Pollution Control Act Amendments of 1972. This new authority
is neither practical nor realistic considering the economic framework which we
face in this country today. Rather, it is an ill-conceived, judge-made extension of
the law reminiscent of so many overzealous and misdirected environmental causes
on which the Congress has legislated in broad terms and on which the bureaucracy
has expanded far beyond the Congressional intent.

If Congress in 1972 had been asked to vote on the Section 404 regulations as
they have since been interpreted by the courts, would they have passed? In my
opinion, the answer to that question is an emphatic NO.

On June 10, thirty members of this Senate, including myself and some of you,
wrote a letter to the President urging him to delay implementation of Phase II of
the Corps of Engineers' regulations which were scheduled to go into effect on
July 1. The Presid ent heeded our request and delayed implementation of Phase II
for 60 days, to give us time to evaluate Section 404 after four years of experience
and interpretation, and to enact needed amendments.

Almost half of these 60 days have passed. We must now take action or many
members of the Senate and the House, who up until now have had few inquiries
about 404 from their constituents, will find themselves in the unenviable position
that I and my colleague from Louisiana, Senator Johnston, have found ourselves
in since the current regulations went into effect. You will discover very quickly
that your constituents do not want their rights to use their property tampered
with in unnecessary and meaningless ways as they will be when Phase II goes
into effect.

All states would be seriously affected by Phase II. However, my state would be
devastated because of its unique position at the foot of the national watershed.
Louisiana has thousands of square miles of land protected by levees and vast areas
subject to periodic inundation. The entire state and all of the activities therein
are virtually at water's edge, which means that a great many programs and en-
deavors would be severely disrupted because of the lengthy permit procedures
and environmental studies. It is entirely possible and indeed likely that progress
in Louisiana would come to a grinding haIt.

As most of you already know, I come from the hills of North Louisiana. Prac-
tically all of the permits issued by the Corps in Louisiana have been In the coastal
wetlands. Since July 1, 1975, citizens of Louisiana have had to apply for almost
2,000 permits from the Corps. Of these 2,000, the only ones not In the coastal
wetlands were in actual navigable waterways such as the Mississippi, Red, and
Ouachita Rivers.

If Phase II goes into effect, many small creeks and bayous in Winn Parish,
where I come from, will come under permitting requirements since they discharge
into the Red River. Conceivably, a bunch of boys who might build a dam across
Rock Creek will be in violation of the law. They will be discharging fill material
into a "primary tributary" without a permit, as Rock Creek flows into the
Potomac, which is, without question, a navigable waterway. Moreover, permits
will be needed for lakes over five acres in area even if they are completely land-
locked and privately owned by a single person. We are not fulfilling our respon-
sibility as elected officials If we permit suh unreasonable, unrealistic, unnecessary,
and unenforceable regulations to go into effect on September 1.

At this point, so that I will not be misunderstood by my many friends in the
Corps, I wish to say that I am not accusing the Corps of Engineers of an at-
tempt to overextend its jurisdiction. The Corps is only abiding by the directives of
the courts. I am convinced that the rational officials in the Corps did not seek and
do not want this expanded authority which is being forced upon them as a result
of a suit brought by environmental groups and inter-agency agreements.
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The House has passed a bill, H.R. 9560, containing amendments to Section 404.
This bill was passed by a very large margin. Within the time available to us we
should consider these amendments, and I believe that we should adopt them so
that they will become law. This would reduce the present burden on our citizens,
bring about a more balanced distribution of authority between the Federal and
state governments, and obviate the implementation of Phase II.

My colleague from the 7th District of Louisiana, Congressman John Breaux,
obtained committee approval of a redefinition of "navigable waterways." His
definition would restrict the meaning of the term to essentially what it is under
Phase I. On the floor of the House Congressman Wright had additional amend-
ments adopted, including exemptions for agriculture, forestry maintenance of
existing structures, and provides for general permits. The Wright amendments
also provide for delegation of 404 regulatory authority to states, If they request
it, and the exemption from permitting requirements of federally funded or assisted
projects if environmental impact statements are submitted to Congress in con-
junction with the authorization or funding of the projects.

I strongly support these amendments to the ater Pollution Control Act.
They will place the regulatory provisions of Section 404 back into the perspective
we intended. I do, however, wish to suggest several clarifications and additions
which will strengthen the amendments.

It is my understanding that under Subsection (j) it was the intent of the
amendments to permit delegation of regulatory authority over all wetlands to
the states provided they have adequate authority and capability. I have been
advised that because of the wording of the definitions of the terms "navigable
waters" and "adjacent wetlands" in Subsection (d), this cannot be achieved.

This must be corrected. In Louisiana our coastal marshes are 50 miles wide in
places, and according to Subsection (d)(1), 90 percent of them are defined as
'navigable waters" because they are subject to the ebb and flow of the tide and

lie below the mean high water mark. Subsection (j) provides for delegation of
functions related only to adjacent wetlands.

It is true that navigable channels that are actually used for commerce must be
regulated by the federal government because of the national interest involved.
However, there is no reason whatsoever for the federal government to get involved
in the construction of a pirogue ditch remotely removed from a navigation channel.
We need language that will clearly spell out that functions related to wetlands
other than actual navigation channels, both above and below mean high water,
may be delegated to states which meet the necessary requirements.

We should also seriously consider the delegation of regulatory authority of
Sections 9 and 10 of the Rivers and Harbors Act of 1899 to states. Most coastal
states are in the same situation as Louisiana in that most of the permits which are
required are in the coastal wetlands and waterways. We should consider auto-
matic delegation of all Corps of Engineer regulatory authority except over actual
navigable waters to coastal states which are receiving administrative grants
under Section 306 of the Coastal Zone Management Act of 1972. The Coastal
Zone Management Act requires that states have the capability and authority
for managing their coastal areas. This is the best evidence we have that states
will be able to adequately handle a regulatory program and will not allow abuse
of our wetlands.

With regard to the exemption of certain activities, particularly maintenance,
from regulation under Section 404, I am extremely pleased that we are looking
to statutorially exempting farming and forestry. I strongly support putting back
into the amendments a provision exempting the maintenance of drainage ditches,
a measure originally proposed in the House by Congressmen Cleveland and
Harsha.

Mr. Chairman, during the deliberations of this Committee you have heard
many times about the wisdom of enlarging channels by starting at the bottom
and working toward the headwaters. This is sound procedure and must be
adhered to in maintenance of drainage channels. We have many drainage channels
in upland areas of Louisiana which discharge into streams located in wetlands
both coastal and freshwater. The portions of these channels in the uplands need
no permits for maintenance, but the lower portions do. If one of these permits
is denied or delayed, unnecessary flooding may occur because the lower portion
of the channel in question cannot accommodate the flow. This situation needs to
be corrected.
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It is not our intention in Louisiana to permit unlimited dredging, filling, and
channelization. We only wish to maintain a proper balance between what needs
to be preserved and what can be developed. Also, we need to maintain a proper
balance between what needs to be regulated by government and what can best
be regulated through the common sense of responsible landowners. Moreover,
we need to be absolutely sure that we are regulating for the majority of our
citizens.

As each day passes, I become increasingly convinced that we are legislating
and regulating for the few and not the majority of our citizens who are daily
concerned about making a decent living for their families. Millions of these good
citizens live in our cities. This majority also includes our farmers who produce
the food and fiber which we need for our own consumption and for export. Our
ethnic minorities are a part of this majority.

Mr. Chairman because of our position we are among the favored minority
which can visit the sights of the deserts and mountains, enjoy the serenity of a
deserted beach, canoe in the Boundary Waters, or hunt ducks in our wonderful
Louisiana marshes. I am happy that I am in a position to do these things. But
I feel a need to do more for those whose environmental needs are clean water
to drink, enough nourishing food to eat, and a secure place to live. Their aesthetic
and recreational needs may be satisfied by a nearby playground, a clean, vacant
lot in which to play stickball, or a sluggish, muddy bayou to sit by, pole in hand,
waiting for the biggest catfish in the world to come along. These are the people
who deserve our help. We can take care of ourselves.

It is my feeling that we need to balance our ecological goals with our other
critical needs and approach proper solutions with reasonable attitudes and reason-
able actions, and I would sincerely hope that you share this view to the extent of
amending the law so as to make it clear that the excesses described herein were
not the intent of Congress.

Mr. Chairman for your information and for the use of your Committee staff
I am attaching the testimony which the Director of the Louisiana Coastal Com-
mission presented on behalf of the State of Louisiana to the Water Resources
Subcommittee of the House Public Works and Transportation Committee on
July 16, 1975. It gives some detail of our problems in Louisiana and sheds addi-
tional light on matters you are considering at this hearing. I know that Mr.
Behrhorst will be most happy to share his knowledge and experience with your
Committee staff in providing additional information.

STATEMENT OF VERNON BEHRHORST

Mr. Chairman and Members of the Water Resources Subcommittee, I wish
to thank you for the opportunity to appear before you to express our views
concerning proposed permitting regulations of the U.S. Army Corps of Engineers.
Also, I wish to thank Congressman Breaux for his most generous introduction.

First of all, I wish to introduce into the record the letter which Governor
Edwin Edwards of Louisiana wrote to the Chief of Engineers and the Environ-
mental Protection Agency on their proposed guidelines published in the Federal
Register on May 6, 1975 (Attachment A). Governor Edwards also wishes to
extend his best wishes to this committee. Ie served on this distinguished coin-
mittee while E member of the Congress.

In 1968, while Governor Edwards was a member of the Public Works Com-
mittee you authorized the Louisiana Coastal Area Study. This study was the
first comprehensive study of the needs of our coastal wetlands in Louisiana.
Our Coastal Commission requested this study. It serves as the information base
for our coastal zone management program whlch we are now developing in ac-
cordance with the Coastal Zone Management Act of 1972. On behalf of the Board
of Commissioners of the Louisiana Coastal Commission, I wish to express our
appreciation to the Public Works Committee for authorizing this important
study.

For the record, I am also submitting a resolution passed by the Coastal States
Organization at its meeting here in Washington on June 4th (Attachment B).
I serve on the Executive Committee of Coastal States Organization representing
the Gulf Coast States. This resolution, which was adopted unanimously, strongly
opposed further incursion of federal permitting authority into an area of juris-
diction which we believe rightfully belonged to the states.
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For those of you who are not familiar with the extent and problems of Louisi-
ana's wetlands, I wish to give you a few brief statistics to provide some perspective.
The State of Louisiana contains approximately one-fourth of our nation's coastal
wetlands. Moreover, approximately one-fourth of the state is covered by wetlands.
These seven million acres are about equally divided between fresh water and
saline wetlands. You can therefore appreciate the concern of our citizens for permit
regulations. Most of these wetlands are already covered by Corps of Engineers
permitting activities. If the least restrictive of the four proposed permitting pro-
cedures is adopted I repeat least restrictive, it Is estimated that more than 60% of
the state's area will be subject to the Corps of Engineers permitting requirements.

I must emphasize that we are not opposed to permitting in legitimate wetlands.
Both Governor Edwards and the Coastal Commission believe that some type of
regulatory mechanism is needed to protect the public Interest in our wetlands. We
are however opposed to expansion into areas which are only vaguely related to
our wetlands.

Data developed in the Louisiana Coastal Area Study shows that Louisiana is
losing an average of over 16 square miles of its coastal wetlands each year through
man's activities, erosion, subsidence and salt water intrusion. Obviously, some
type of regulation is needed to reduce and if possible eliminate this massive loss
of land. However, I wish to stress that a regulatory program for preserving our
wetlands alone is inadequate. We need an active coastal zone program which
includes the physical management of water to arrest this loss and restore and
enhance our wetlands. Regulation and management must go hand and hand. The
attached article entitled "Shaping and Reshaping a Delta" by Mr. Fred Chatry
and Sherwood Gagliano succinctly yet vividly points out the problems and pos-
sible water management solutions for coastal Louisiana (Attachment C).

Last month after the proposed Corps of Engineers and EPA regulations were
published in the Federal Register, Dr. Walter Peevy, a recognized agronomist
from Louisiana State University and I were asked to come to Washington and
meet with EPA officials. The purpose of this meeting was to express our concern
over the proposed guidelines and to provide EPA with information on Louisiana's
unique problems associated with our wetlands. I wish to express our appreciation
to EPA for taking time to listen to our point of view. Among the matters dis-
cussed included the extent to which permits would be required for agricultural
activities, particularly rice farming. A real question does exist as rice farming
requires the construction of levees a few inches high for the retention of water.
Incidentally, our rice farms are not located in the coastal marshes as some may
believe but primarily in the prairie section of our state.

We also discussed the matter of marshland management. In Louisiana over one
million acres of our marshland are under active water management programs
which involve construction of levees and water control structures. Part of this area
is Included In federal and state wildlife refuges as well as one private refuge
operated by the National Audubon Society. Additional acreage is managed by
private companies to provide optimum habitat for migratory waterfowl fur-
bearing animals and alligators. Our concern is that 'he management of these areas
may be hampered by burdensome permitting requrements for day-to-day main-
tenance of existing levees and control structures.

Additionally we discussed the permitting requirements for maintenance of
existing drainage ditches and irrigation canals. Also, as much of Louisiana was
subject to periodic overflow prior to the construction of the extensive flood control
system, we were concerned about the necessity for permits in areas of Louisiana
which are protected by levees and no longer subject to periodic inundation.

We also pointed out some of the problems associated with using the aquatic
vegetation line in delimiting the shoreward limits of the waters of the United
States. They are indicators which may be used in making this determination.
However, due to rapid changes in the hydrology of Louisiana's streams and
wetlands, the presence of aquatic vegetation may not be a positive indicator that
an area is currently subject to periodic overflow. Cypress which started as saplings
in a swamp hundreds of years ago may be on totally dry land today due to
sedimentation.

At the present time, Louisiana along with the other coastal and Great Lakes
states is developing a coastal zone management program In accordance with the
Coastal Zone Management Act of 1972. From Louisiana's point of view the Court
decision requiring expansion of Corps permitting jurisdictionn has come at a very
inopportune time. The reason for this is that in Louisiana practically all Corps
permits that are issued are for activities in what we define as our coastal zone.
During the first year of permitting under the guidelines issued by the Corps on
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April 3, 1974 only 27 of the approximately 1200 permit applications were for
activities outside the coastal zone. In essence we have come to equate the Corps
permitting program with coastal zone management. We envision a coastal zone
management program as a means of transferring permitting authority to the state.
The expansion of Corps permitting jurisdiction by the Court, which many of our
citizens consider to be most arbitrary, has dealt a severe blow to our coastal zone
program. It will now be very difficult to convince our Legislature that the Federal
Government is really sincere in delegating authority back to the states. This
question also arises, if the states are to regain permitting authority, must we have
one permitting system for the coastal zone and another for the remainder of the
state?

To facilitate permitting under the new guidelines which will be published on
July 26 and to demonstrate good faith on the part of the Federal Government,
consideration should be given to some arrangement whereby states have a greater
say so in the issuance of permits. We recognize that there is no specific provision
for this in section 404 as there is in 402. However, an agreement could possibly
be reached whereby what I call a "clearinghouse permit" could be used. Our
Commission recommended that this procedure be considered last year. Under
such a procedure, a designated state agency would secure the necessary review
and comments from state agencies concurrently with the Corps obtaining review
and comments from the federal agencies. The state agency would then recommend
to the Corps whether or not the permit should be issued. Although not legally
bound to do so, the Corps would give serious consideration to the recommenda-
tions of the state. This systems would involve the state and also reduce the amount
of time needed for the processing of permits.

This past April I was privileged to be one of the invited speakers at the National
Conference of Water called by the President. My topic was the role of Federal,
State and Local Government in Water Resources Management. I made the point
that the Coastal Zone Management Act is the best example of legislation whereby
the Federal Government relinquishes jurisdiction to states and should be used as a
pattern for other programs. Many other speakers echoed the same sentiments. The
consensus of conference participants was that the federal establishment already
has involved itself in too many things that are state and local prerogatives. The
Court decision is another intrusion.

In looking at the Water Pollution Control Act and pending bills that would
amend it, we must not lose sight of the purpose of this legislation. Yesterday, both
Mr. Veysey and Mr. Alm quoted the principle objective of the Act which is "to
restore and maintain the chemical, physical, and biological integrity of the nation's
water". We ask, for whom have we established this objective? It is for our people
or is it for protection of the natural environment, including wetlands, per sef
Protecting and enhancing our natural environment is essential. However, let us
not forget the majority of our people most of whom live far removed from the
natural environment in our urban areas. Millions of these people because of
economic or cultural restraints or for other reasons are not able to visit and enjoy
our mountains, wetlands, and sea shores. Our efforts, under the Act must be
directed to them. Their day-to-day need for clean water and air and food and
clothing from our farms and factories at a reasonable price must be given first
consideration. We should not be overly swayed by the minority who are fortunate
in being able to enjoy the great diversity of this nation's natural endowment as
they may desire.

In reviewing the four alternatives which the Corps of Engineers published at the
Court's direction our immediate inclination was to ask Congress to enact legislation
clarifying Corps of Engineers jurisdiction. A number of bills covering this subject
are pending before this committee. Yesterday, Mr. Veysey, Assistant Secretary of
the Army -or Civil Works, testified that major variations from all four of the
proposal might possibly be incorporated into the new guidelines. If we can assume
Ir. Veysey's "possibly's" and 'maybe's" to mean "will" there may not be an

immediate need for legislative action by the Congress. We recognize that you are
able to provide guidance through oversite hearings, such as the one we are having
today, and through the appropriation process as wel. Additionally, the judicial
process of appeal has not been completed. Therefore, Congress possibly should
wait to review the new guidelines and for results of an appeal before taking
legislative action. Also, Mr. Veysey stated that the new guidelines will be put into
effect in phrases over a three year period. This should be taken into consideration.

Although I do not recommend hasty action by the Congress, I ptit yoO on
notice that the instant next month or next yea-, we see that administrative
action Is out of line with what we believe the intent of Congress to be we will be
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back requesting appropriate corrective legislation. At that time we trust you
will take immediate and necessary action.

In the meantime, the Public Works Committee should have its staff monitor
consistently the implementation of the new guidelines and study and research
possible corrective legislation particularly that which will more precisely define
'navigable water" and "waters of the United States". Moreover consideration

should be given to legislation which will transfer permitting authority to state
and local governments.

In closing I wish to make the following personal comment. The Corps of
Engineers has been much maligned for what is being called overkill in publicizing
the proposed guidelines. Be that as it may, we must however recognize that a
valuable public service has been rendered. The Corps has brought to the attention
of the people a situation which we believe was not intended by Congress.

Mr. Chairman, and members of the Water Resourcei Subcommittee, you are
to be commended for calling hearings to receive the diverse views of all concerned
with this matter. This is the appropriate forum for resolving matters such as this.
I wish to again thank you for the privilege of presenting our point of view to you.

STATE OF LOUISIANA,
EXECUTIVE DEPARTMENT,

Lt. Gen. W. C. GRIBBLE, J., Baton Rouge, May 08, 1976.

Chief of Engineers, Office of the Chief of Engineers,
Department of the Army, W ashington, D.C.

DEAR GENERAL GRIBBLE: As requested In your letter of May 3, 1975, comments
are herein submitted on proposed regulations of the Corps of Engineers and the
Environmental Protection Agency published in the Federal Register on May 6,
1975.

As Governor of the State of Louisiana, I am faced with frequent decisions which
affect the daily lives of our citizens. Occasionally, a proposal for which I must
consider and issue a decision or recommendation is of overbearing importance and
has a tremendous impact on the present and future of our state. The regulations as
published constitute one of the more serious proposals with which I have been
confronted.

You must realize that Louisiana is perhaps the most unusual and water-rich
state of the United States. Louisiana has a dramatic history inseparably tied to
water and our future is completely dependent upon good management and utili-
zation of our water supplies within constraints now existing from the federal to the
local levels and in a manner which is environmentally safe. This is a unique part of
the nation since we in this state exist under threats of the extremes of floods as well as
droughts and at the same time are blessed with a network of rivers and streams pro-
viding more than 7,500 miles of commercially navigable waterways. Our coastal
area includes areas extending from 35 to 50 miles inland from the Gulf and contains
some of the most important resources of the state; namely, oil, gas, sulphur, salt,
fish and wildlife. Consequently, there are many improvements and activities in this
area including industrial locations, port and harbor facilities, navigation canals
major cities, transcontinental pipelines, interstate highways, agriculture and
forestry areas, small towns and many other related developments. This coastal
area is constantly being threatened by hurricanes, floods, high tides, and salt water
intrusions, but yet has a substantial population with daily activities. Other ex-
tremes or contrasting parts of the state are the alluvial flood plains and major
rivers traversing Louisiana covering approximately % of the state. In this same
% area, 78 percent of our citizens live and work; practically all of the major in-
dustries are located; at least 80 percent of the state's disposable income Is found*
more than 60 percent of the state's agricultural production is contained; and
fishing, wildlife, and recreational activities exist In abundance.

This brief overview describes a dynamic area, the State of Louisiana, where
day to day activities are intimately Involved in water and related land resources
and where future water related activities will have to be increased if we are to
meet the demands placed on our state. Louisiana is also willing and anxious to
develop a major offshore oil port which will require many associated developments
and alterations inland. Management and control of such changed conditions have
largely resided with the local and state governments throughout our history. This
pattern absolutely must be continued to prevent lengthy delays, shutdowns
denials, frustration and economic chaos. The sarte needs exist In our agricultural
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industry where state agencies, local governments, and/or special districts also
regulate drainage irrigation, water uses, levee construction, impoundments, and
other activities. Louisiana would probably be the state most affected by the
proposal in requiring permits for every project throughout the state-for the
farmer on almost any activity including irrigation, cultivation, pond construction,
and clearing; for the private property owner from timber harvesting to building
a swimming pool; for building homes in reclaimed areas such as the New Orleans
vicinity; for industrial development along our many rivers; for constructing and
maintaining indispensable flood control and hurricane protection systems; for
drainage improvements; and for any undertaking to improve, grow and advance.
Every square mile of Louisiana would fall under the broad permit system with
the court's definition of "Waters of the United States." I do not believe we can
be successful under such a federally controlled system with no recourse for appeals.

Therefore, I must emphatically oppose the proposed guidelines as published in
the May 6, 1975, Federal Register. If federal controls are imposed to take away
our remaining ability as a state to make our own decisions, it is a sad day in
American history. I do not believe that Congress intended for the control of state
and local developments to be domineered by federal agencies. Another major
concern is that no satisfactory procedures are allowed in the proposed regulations
for amending, negotiating or considering repeal of decisions issued b y the Corps
of Engineers and the Environmental Protection Agency, when overriding benefits
are obvious and sanctioned by the state or states concerned. This state cannot
agree to the proposed regulations for broadening and extending federal authority
into areas that must remain a state and local responsibility. There is no reason to
expand the permit authority now existing in Section 404 of the Federal Water
Pollution Control Act Amendments of 1972 and Section 103 of the Marine Pro-
tection Research and Sanctuaries Act of 1972. Louisiana cannot continue to
exist and move forward under regulations as proposed.

As Governor of the State of Louisiana, I strongly urge:
(1) That the Corps of Engineers and the Environmental Protection Agency

obtain clearly defined Congressional intent in defining navigable waters
and waters of the United States;

(2) That the Corps of Engineers request an extension of time from the
Court to obtain Congressional guidance prior to publishing final regulations
as required by the Court;

(3) That the United States Department of Justice immediately file a
notice of intent to appeal the District Court's ruling on behalf of the de-
fendants, and further, that the appeal process is duly completed.

If these recommended actions are not taken, it will be inexcusable and the
State of Louisiana and the nation will suffer through implementation of the
proposed guidelines; however, if no other option is available and it is unavoidable
that one of the four alternatives must be carried out, then Louisiana would
prefer Alternative 4 as the least damaging and having less problems.

On behalf of the State of Louisiana, I appreciate the opportunity to comment on
the proposed regulations.

incerey, EDWIN EDWARDS,

Governor.

ADOPTED AT COASTAL STATES ORGANIZATION MEETING IN WASHINGTON ON

JUNE 4, 1975

RESOLUTION
Whereas, the Coastal States Organization, as an arm of the National Governors'

Conference, has as its principal purpose the representation of the collective
views of the coastal states in the formulation of national coastal and marine
policy, and

Whereas, the proposals to greatly increase the United States Army Corps of
Engineers' permitting authority to cover many additional activities and much
more area would have a profound impact on state coastal zone management
programs, and

Whereas, such proposed changes could greatly lengthen the time involved in
achieving activities and would be costly to both government and private parties
involved in such activities, and

Whereas, many persons doubt the need for such increased regulations, therefore
be It

76-161-76----37
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Resolved, that the Coastal States Organization opposes the imposition of addi-
tional permitting requirements by the United States Army Corps of Engineers
at this time, recommends that current procedures and practices be continued,
and requests that before any substantial changes are made a thorough assessment
of all aspects and implications of such changes be done by the Congress of the
United States, and the results of such study be publicized, and further be it

Resolved, that copies of this resolution be forwarded to all appropriate officials
in the Legislative and Executive branches of the government.

(By Frederic M. Chatry and Sherwood M. Gagliano 1)

In 1717, Jean Baptiste LeMoyne, Sieru de Bienville, sent his engineer, Blond
de LaTour, with a party of workmen to lay out a settlement on the banks of the
Mississippi. The site-selected by Bienville despite the heated opposition of
de LaTour, who believed it to be hopelessly flood-prone-is now the city of New
Orleans. In recognition of the flood threat, de LaTour took steps to ensure that
embankments would be constructed against it. Unknowingly, he thus intervened
in a contest between the Mississippi River and the Gulf of Mexico, and initiated
a sequence of events which was to alter decisively the course of that contest.

For a thousand years prior to de LaTour, the area which is now coastal Louisiana
had been building by deltaic action. The building process was a gradual one, for
the forces of the river and the sea were very nearly in balance. The river did,
however, hold a tenuous initiative, and this initiative manifested itself in grudging
surrender by the sea of part of its domain, through the building of new land by
river-borne sediments.

The process set in motion by de LaTour was to weaken and ultimately to
reverse the river's advantage. A quarter of a millennium later, the sea is clearly
ascendant, and the Corps of Engineers finds itself involved in five important
studies relating to Louisiana's coastal area. Because of the character of problems
in that area, these studies involve major implications as to what the nature of
man's response to a threatened environment should be.

In the current explosion of environmental concern, one is tempted to believe
that the environmental problem was discovered only yesterday. The rhetoric of
crisis holds full sway, and the mind boggles in a baffling barrage of editorials,
articles, speeches, and television shows. Now, it may be that this barrage is neces-
sary to mobilize the man in the street. But unfortunately, it tends to impede an
understanding of something crucial: Irrespective of the future efficacy of some
radical proposals for population control, the aspirations of people are likely to
generate resources development needs which will go unmet only at catastrophic
cost.

Viewed in this light, solutions to the environmental problem must be worked out
largely in the realm of technology. It follows that those of us who work with water
resources can be most responsive to the environmental threat by demonstrating
that the relationship between development to meet the demands of a highly
industrialized and urbanized society, and a viable environment, need not be one of
the inevitable conflict. In short, we must strive to meet essential needs within a
framework of minimum ecological change of a deleterious nature.

It was mentioned previously that the Corps is currently involved in five studies,
the environmental implications of which are of special significance. These studies
include four which are part of the regular Corps program of water resources investi-
gations and one which is being conducted under the aegis of the Water Resources

ouncl. For ease of reference the studies and their basic purposes are shown in the
accompanying tabulation (see Chart 1). In all, the coastal area is an important
element of concern.

The aspects of these studies which this article seeks to illuminate are those
which relate to the nature of ecological change in the area, with particular reference
at this time to the area as a habitat for fish and wildlife. The investigations in-
volved, which will produce essential in put to the five studies, are collectively
referred to as the Fseh and Wildife Study of th Louisiana Coast and Atchafala
Basin Floodway. For our purposes, the Atchaalaya Basin Floodway may be
thought of as an integral part of the Louisiana coastal area.

' Mr. Chatry i Chief, Bain Planniwn Branch, U.S. Aray 1noneer Distriet, New Orlens.
Dr. Gagiano is Associate Profesor, Coastal Studies Institute, Lousiana State UnIversity,
Baton ouate. La.
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With the above as prologue, let us take a broad look at the Louisiana coastal
zone inclusive of the Atohafalaya Basin Floodway. Mostly marshes swamps, and
lakes, it presents, in gross aspect, a rather desolate appearance. This desolation
tends to obscure its value to the State and the Nation. Yet the more than 5.5
million acres of wetlands in the coastal zone comprise nearly 20 percent of the
State. Within or immediately adjacent to the coastal zone resides nearly half of
the State's inhabitants. Louisiana ranks second in the Nation in the production
of crude oil, natural gas and sulphur, and the coastal and adjacent offshore areas
account for nearly all of this production. Louisiana leads the Nation in salt
production, more than two-thirds of it coming from the' coastal zone. Twenty
percent of the State's agricultural production is derived within or immediately
contiguous to the zone. The Nation's second largest port--New Orleans-is
located within the coastal zone, and two others-Baton Rouge and Lake Charles-
are nearby.

The important place occupied by commercial fisheries and wildlife in the
overall economic framework of the State is a matter of common knowledge, and
nearly all of the harvest of commercially imported species of fish and wildlife,
which aggregates some $45 million annually, is reaped within the coastal zone.
The coastal marshes are located at the southern terminus of the Mississippi
Flyway and up to 50 percent of the waterfowl using the flyway winter there. The

coastalzone currently supports an estimated 9 million man-days of sports fishing
annually, and nearly 2 million man-days of hunting. I

The emphasis on economics in the foregoing'is not intended to imply that the
total intrinsic worth of the study area is measurable in purely economic terms. The
coastal zone embraces much which is of scenic, cultural, and historical value.
Unique botanical specimens, and unusual plant communities are found in many
locations in the area. The zone is marked by its history, and many features of
great cultural value survive, Including early village sites, plantations,', churches,
and fortifications. It contains unique topographic and geologic features, such as
barrier beaches, natural swamps and marshes, salt domes, mud lumps, and the
meander belts of the Mississippi River. The coastal zone is, beyond question, an
important part of our dwindling natural heritage, and the philosophical arguments
advanced in support of preserving wild rivers and scenic canyons apply to It with
equal force.

It has been apparent for some time that Louisiana's coastal zone is threatened.
Even a casual observer notes great and continuing change. Erosion and subsidence
are converting land areas to open water. Canals to service the offshore oil and
fishing industries, and to move a variety of commerce, weave a labyrinthine l-
work through the marshes. All of these are evident, but beyond them more subtle
changes are taking place: in salinity, both in the water and the soil; in the vegeta-
tion; in currents and flow patterns; changes in fact, in nearly'all of the important
parameters from which the zone derives it unique character.

From the foregoing it Is apparent that the coastal zone is Indeed a threatened
environmental asset worth preserving. It is equally apparent that the environ-
mental question involved goes beyond the usual dimensions of the development-
preservation dichotomy common to resources explotitation, such as that epitomized
In the case of, say, the Salmon Itiver of Idaho, or other "wild" western rivers. In
such cases the means of preservation is Inaction, and its costs are measured in
terms of what might have been, i.e., in dev~lopmental benefits foregone. Further-
more, inaction in the case of a wild river basin offers some prospect that the objec-
tive-preservation-will be at least partly achieved. In the Louisiana coastal zone
inaction will likely mean a continuation of present trends, and its costs may well
iOe the loss of an existing and thoroughly palpable asset. - _

It Was in the context of increasing awareness of and concern over the en-
vironmental threat that the study was initiated in 1968. Because of the highly
interdisciplinary nature of the investigations involved, the Corps at the outset,
established an ad hoc Interagency group to conduct them. This study group, which
is chaired by the New Orleans District of the Corps of Enginees iLudes represen-
tation from the Louisiana Department of Public Works the Louiiana Wild Life
and Fiaheries Commison, the Louisiana S* .t , Oontrof Commissiqn, the Federal
Iureau of Sport Fisheries and Wildlife the Federal Bureau of Commerz
Fisheries, the Federal Water Quality A In tration, the Bureau of Out4oor
Recreation, and the United States Geoloical SurVey.

As depicted in Chart 2, five work units are responsible for work ip five areas
of study. Key participants in the study are the Coastal StudJea Ilntitute gf
Louisiana StAte U~niversit y in Baton Rouge, which is supporting the study e 9ot
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in the areas of hydrology and geology, and the Louisiana Wild Life and Fisheries
Commission, whose professional staff includes biologists with an intimate knowl-
edge of the coastal zone.

The objectives of the study are several. Briefly, we seek: (1) to identify the
nature and extent of ecological change In the coastal area; (2) to quantitatively
relate productivity in the fish and wildlife resource to the physical and chemical
parameters which, in their totality, comprise the estuarine environment; (3) to
determine the parametric changes required to optimize the estuarine habitat;
and (4) to suggest broad approaches through whih these parametric changesmay be accompished.1n June, the Coastal Studies Institute completed a comprehensive report on

the hydrology and geology of the coastal area. This report, Will serve as an essential
data base for further studies, and is pregnant with insights into the nature of the
threat to the estuarine environment. The remainder of this article is devoted
to a brief description of the, report and its more salient findings.

Louisiana's coastal zone is an integral part of the delta of the Mississippi River-
it is, in fact, not too much to say that coastal Louisiana is the Mississippi Delta.
Like all deltas, that of the Mississippi is a zone of the Interactions between fluvial
and marine processes and constitutes one of the most dynamic situations In nature.
The interaction of these processes over time results in a dynamically changing
complex of environments within delta regions.

Deposition of sediments vies with subsidence and erosion In a never-ending
exchange of land and water areas. The balance between deposition and the com-
bined effects of subsidence and erosion cause shorelines of deltas alternately to
advance seaward and then retreat. Seaward growth occurs at the mouths of active
streams, whereas erosion results near the mouths of inactive streams which no
longer transport sufficient sediment to sustain their seaward advance. This is
the reason that delta building is so often depicted as a contest between the river
and the sea.

If the river deposits sediment faster than the sea is able to remove it, new land
is added to the shore, and the delta is said to prograde. As a delta is extended it
gradually builds upward or aggrades by processes associated with lateral shifting
of'channels, by sediment deposition during overbank flooding, and by accumula-
tion of plant and animal remains. Deterioration of a delta occurs if all or part of
It is deprived of the necessary supply of river-borne sediment for replenishing
losses due to erosion and subsidence. This results in the reworking and/or reinoval
of the seaward edge by wave attack and the settling and subsiding of the surface
below sea level.

It follows that three basic conditions may exist in a delta: (1) that of seaward
building, or progradation; (2) that of building up, or aggradation; or (3) that of
transgression, or retreat. A fourth condition, that of near-stability, nray also
exist, but this condition is not of particular interest here.

If the deltaic plain of the Missippl is considered as one integrated, dynamic
system with riverine and marine inputs, it is only necessary to inspect a map or
aerial photo mosaic of this system to appreciate its complexity and to understand
that it is made up of a number of subsystems. Keeping in mind that four conditions
may exist, it is possible to Identify and examine the subsystems that occur in the
Mississippi Delta at a giv(n instant In geologic time. This is not to say that we
are losing sight of the dimension of time, but rather we are looking at the deltaic
plain as it exists today, appreciating the fact that it does and will change with the
passage of time.

Our examination reveals that all four of theconditions noted coexist wit.l4l the
delta. For example, the interdistributary basin lying between the active channel-
levee system of the modern Mississippi and the abandoned channel-levee system
of Bayou Lafourche, a former distributary of the Mississippi, functions as a large
estuary. Its seaward end is in a condition of deterioration or retreat while A
fresher landward end is in a condition of aggradation. Geomorphic forms and
selmentary environments reflect these conditions. In comparison. many parts of
the active birdfoot delta at the river's mouth are clearly prograding, or building
seaward, and the distinctive assemblage of geomorphci forms and sedimentary
environments found in this part of the delta reflects this condition.

To be sure conditions can and do change in the subsystem from time to time.
Most often the framework of a subsystem has bebn imposed on it by conditions
which prevailed In the past. For example, an abandoned distributary system may
presently be undergoing transgression or retreat. Today, the system functions as
an estuary, b~lt its framework has been Imposed on it by a distributary system
that was active during an interval of progradaton which took place at some time
in the past.
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In the Mississippi Delta, this habit of shifting sites of progradftion has pro-
duced a deltaic plain that is lobate in surface configuration and cyclic in vertical
section. South Louisiana as we see it today has been built up by a series of sediment
pods, each of which is associated with an interval of delta progradation. Viewed
from above they are lollipop-shaped masses of sediment.

From the above discussion it might be concluded that, when viewed through
geologic time, a delta system is always in delicate balance-that is, on one side
of the fulcrum is the supply in the form of transported sediment, and on the other
is loss in the form of erosion and subsidence. The very existence of south Louisiana
bears witness to the fact that there has been net progradation over a very long
period.

The same pressures which impelled de LaTour to erect his first levee persisted
and intensified through the years. For various reasons, alluvial lands are more!
amenable to development than others, and one of the consequences of such de-
velopment in the Mississippi Delta has been alteration of the deltaic processes
previously described. The protection of the alluvial valley from floods has vir-
tually eliminated overbank overflow of the coastal lands. Furthermore, the
modern birdfoot delta is now at the edge of the continental shelf and most trans-
ported sediments in the Mississippi are disappearing into the deeper bathyal zone.:
A fundamental question posed in the investigations was therefore "Is the delta, or
for that matter, is the coastal area on the whole, building or retreating?"

The question had been approached by a number of investigators. The Corps,
since its involvement in the construction of the Atchafalaya Basin Floodway, has
documented topographic and hydrographic changes therein. Fisk (1952) indicated
filling rates in the Floodway. Morgan and Larrimore (1957), in a careful compari-
son of historic maps, measured rates of progradation and retreat of the outer
shoreline for the entire Louisiana coast. Saucier (1963) determined rates of shore-
line retreat around the Lake Pontchartran embayment. Finally, Coleman, Mor-
gan, and Gagliano (1969) determined rates of subdelta growth in the active area
of the Mississippi Delta.

We have attempted to quantify the total land loss picture by using the ratio
of land to water in a given sample area as an index of net gain or loss. Fortunately,
systematic planimetrie mapping of coastal Louisiana was initiated in the 1890's
by the U.S. Geological Survey. In the 1930's, this area was remapped, and use
was made of controlled aerial photo mosaics. Mapping and remapping have
continued since the 1940's, so that at present most of the areas have been covered
At least twice.

Careful periodic remapping of the region has made it possible to determine the
change in ratio of land to water for a particular area and mapping interval; these
values in turn can easily be converted into land loss or gain in acres per year. In
the present study a point-counting technique was used to determine changes in
land-water ratios for each 7.-minute quadrangle map for the interval between
the mapping of the 1930's and the most recent remapping.

ia
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CHART ONE : FIVE STUDIES OF SPECIAL ENVIRONMENTAl. SIGNIFICANCE

St" Til Purpose

Identify and quantify the water ind related land resources development
Lower Mississippi Region needs of the region, ouIlini, brnad plans for meeting these needs, and
Comprehensive Study (Type I) indicate the magnitude or the investment required for effectuating

such plans.

Old and Atchafalaya Determine whether any modifications. extensions or additions to the
Rivers Control Study existing Old River Control System or its operation are warranted.

Determine the advisability of improvements or modifications to
existing iniproements in the coastal area in the interest of

Louisiana Coastal Area hurricane protection. prevntioi of salt water Intrusion,
preservation of fish and wildlife. prevention of erosion, and
related writer resources purposes.

West Texas and Eastern In conjunclion with the flureau of Reclamation, evaluate the"
New Mexico Water feasibility of a proposal to import up to 12 million acre-feet
Import Study of water per year to the "high Plains" area of Texas and New Mexico.

Appraise erosion problems along ihe coasts of the Atlantic and Pacific
Oceans, the Gulf of Mexico, Puerto Rico and the Virgin Islands, with

National Shoreline Study peripheral consideration of possible remedial measures in the context
of alternate, e land and water uses and the total natural enviroammL

The map of coastal Louisiana, on page 26, graphically depicts the results of
the land loss studies. The map demonstrates that most of the deltaic plain is in
a serious condition of deterioration. During the last 30 to 40 years significant land
gain has occurred in only a few areas, notably in the Atchafalaya Basin. Areas
of maximum land loss coincide with areas of maximum subsidence rates, as
determined by radiocarbon dating of marsh peats. The computations indicated
maximum loss rates in excess of 300 a9e per year per 73-minute quadrangle.
For the coastal Louisiana wetlands as a whole, the land loss amounts to approxi-
mately 1634 square miles per year-that is, 495 square miles in a 30.year period.
On the basis of these figures, it is safe to say that Louisiana has the distinction of
having the highest rate of land loss of any State in the Union.
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If, as is surely true, land loss in the coastal areas may be considered a pernicious

disease, what are the prospects of a cure? The key is to be found in those areas
where land gain is occurring. For example, the Atchafalaya River-the Mis-
si.sippi's only major distributary-is actively building a lacustrine delta. During
the past 50 years Atchafalaya sediments have filled a series of large lakes, and the
river will soon construct a delta lobe into the gulf.

CHART TWO: FISH AND WILDLIFE STUDY OF COASTAL LOUISIANA
AND THE ATCHAFALAYA BASIN FLOODWAY

A1 O R oFederal Water Quality Adasnistratli I

BueausaofOuto ecreatonlj;

Coastal Studies lnatltu-., "
Louisiana Slate University,

Louisiana Stream Control Cofi.w¢orin

SPORT FISHING UNIT

* Bureau of Sport Fisheries and Wildlife (Chair)
Louisiana Wild Life and Fisheries Commission

Corps of Engineers--New Orleans District
Others

COMMERCIAL FISHER"E UNIT
Bureau of Commercial Fisheries (Chair)

Louisiana Wild Life-and Fisheries Commission
Corps of Engineers-N ew Orleans District

Others

SiPOKT WILDuFg UNIT

Bureau of Sport Fisheries and WIldlife (Chair)
Louisiana Wild Life and Fisheries Commission

Corps of Engineers--New Orleans Disirli
Others

,. COMMERCIAL WILDLIFE UNIT

,Louisiana Wild Life and F'l.herics Commission (Chair)
Bureau of Sport Fisherid% and Wildlife

Corps of Engineers--New Orisans District
'I • Others

REPORT PREPARATION UNIT

/ Corps of Engineers-New Orleans District (Chair)"
J k :Others in Coordination and Control Group .

An extensive coring program in the West Bay area has enabled us to determine
the thickness of the sedimentary pod deposited there in a period of about 80
years through subdelta activity. luring this interval approximately 80 square
miles of land was constructed by the subdelta and the sediment pod exceeded
24 feet in maximum thickness.

Corps of Engineers- -Now Orleans District (Chatr)
Bureau of Commercial Fisheries

Bureau of Sport Pisheues and Wildlife
Louisiana Wild Life and Fisheries Commission

Louisiana Department ol Public Works
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The nature of the solution to the problem of coastal land loss emerges: we must
learn to control and direct the natural processes of sedimentation. Without
minimizing the formidable problems-technical, institutional, legal, and eco-
nomic-which would be involved in making controlled diversions of sediment-
laden waters in deteriorated area,, the suggestion that widespread benefits would
likely be realized from such diversions is inescapable. Nor would the benefits
necessarily be limited to reversing land loss trends; extension of the land mass
would provide a hurricane buffer, and extend the length of land-sea interface and
the length of major estuaries. This, from the standpoint of fisheries and wildlife,
would be most desirable.

While perhaps not as dramatic as the study findings on land loss, those relating
to the area of water chemistry are nevertheless helpful in defining the nature of
problemi--4heestuarine habitat, and suggestive of measures which might be
employed to deal with such problems. Water balance studies indicate that the
coastal zone, which enjoys abundant annual rainfall, is nevertheless subject to
frequent periods of moisture deficit. In fact, when climatic energy demand is
accounted for, the precipitation excess-the water available for streamflow and
ground water recharge--is no greater than that available in the State of New
Jersey, an area which receive. on the average only one-half the annual rainfall of
the coastal area. This suggests that the possibilities for beneficial use of supple-
mental-water are likely greater than is pl)oularly supposed.

Since direct overflow of the marshes by the Mississippi River no longer occurs,
river flow now influences salinitius in such area, in a rather roundabout fashion:
It lowers salinities in the open gulf, and the effect of these lowered salinities is
reflected in the salinities in the marsh. It follows, and the study results confirm
this, that salinities in the brackish marsh zone tend to ])b much more responsive to
rainfall, which exerts a direct influence than they are to river flow. This suggests,
that diversions of fresh water from the Mississippi to sl)ecific points of need should
be highly effective in inducing desirable changes in salinity.

The foregoing has been a sketchy summary of study progress to date. It bears
repeating, however, that the nature of the problem, as developed in the studies,
does suggest that we must learn to control and direct sedimentation, and develop
means for providing and utilizing supplemental water where needed. The Fish
and Wildlife Study of Coastal Louisiana and the Atchafalaya Basin Floodway will
answer the question of what is best for the estuarine area as a habitat for fish and
wildlife. The mechanism for conducting the investigations which could lead to the
authorization of specific projects or measures for improving the habitat is provided
by tfiv-studies previously listed.

We are hopeful that our efforts will constitute the vanguard to a program de-
signed to preserve and enhance the estuarine environment. If they do, our hope
of making the Fish and Wildlife Study of the Louisiana Coast and Atchafalaya
Basin Floodway an apposite response to the environmental throat will have been
realized.

ST ATE.MENT OF SENATOR JOHN L. 'MCCLELLAN

.Mr. Chairman, I appreciate this opportunity to present a statement for the
record to the Committee concerning problems relating to Section 404 of the
Federal Water Pollution and Control Act (33 U.S.C. 1344).

Few issues have generated as many contacts with my office as the March 1975
decision in N.R.D.C. vs. Callaway (392 F.Supp. 687, 1975) interpreting this
section of the Act. The broad extension of Corps of Engineers jurisdiction to all
waters of the United States by the court's decision in that case, and attempts by
regulation to implement that decision, have brought inquiries from Soil and
Water Conservation districts, the Arkansas River Valley Commission, the State
Game and Fish Commission, the Arkansas Industrial Development Commission,
other associations and many individual farmers.

I think the broad consensus of my constituents is that Federal Government
and Federal regulation riust remain restricted in the management, preservation
and wise development of our natural resources. A proper role for the states is
desirable and should be preserved in this area. The expanded jurisdiction of the
Corps in administering its dredge and fill permit program is a good example, I
believe, of excessive Federal governmental involvement in state affairs with great
potential effect on the agricultural and silvicultural industries of our country.
This involvement does not preserve and protect appropriate state interests in
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water resource management. Practical aspects, the foremost of which is the
burden of administering a permit program of this magnitude, should also receive
due consideration.

Based on these and other factors, I joined in cosponsorship of S. 1878, introduced
by Senator Tower on June 5, 1975, which would limit the Corps jurisdiction
to waters actually navigable and tidal waters. Since that time, however, by a
vote of 234-121 on June 3 this year the House passed the so-called Wright amend-
ment which will do much to solve some of the administrative, jurisdictional and
l)ractical problems resulting from the court decision to which I have referred.

his amendment with its agricultural exemption should hell) to further resolve
this controversy.

Because the House has already strongly endorsed the Wright amendment, I
urge the Committee's careful review of this proposal.

Adoption of this amendment or similar language is required to maintain a
significant role for the states in water quality preservation and to prevent the
inevitable bureaucratic tangle resulting front the court's interpretation of sec-
tion 404 in N.R.D.C. vs. Callaway.

U.S. SENATE,
CoMMITrEE ON APPROPRIATIONS,

Washington, D.C., July 27, 1976.lion. JENNINGS RANDOLPHl,

Chairman, Committee on Public Ii orks,
U.S. Senate, Washiigton, D.C.

DEAR JENNINGS: Enclosed is a prepared statement which I would like to have
included in the Hearing Record for the Section 404 Water Pollution Control Act
Hearings.

I am most appreciative of your conducting these hearings at this time and am
hopeful that your Committee can reach a reasonable compromise on this issue
which is of great importance to the future of energy development in Wyoming and
the Western states in general.

Sincerely,

U.S. Senator.
Enclosure.

STATEMENT OF SENATOR GALE W. McGE:s

Mr. Chairman: As you know, the expansion of Section 404 of the Water Pollu-
tion Control Act has serious implications for every state's ability to control and
administer its own water. You have clearly recognized this and I wish to thank
you and the Committee for scheduling these important hearings.

The District Court's decision in NRDC v. Callaway in 1975 has established an
extremely broad definition of "navigable waters". In my view the Court has erred
in interpreting the statute which defined such waters. Furthermore, the ultimate
effect of this decision would establish Corps of Engineers' jurisdiction over prac-
tically every body of water in my State of Wyoming. The State would have no
control over its own water resources.

Waters in the State of Wyoming are not "navigable" in the traditional sense.
The State of Wyoming has been extremely diligent and responsible in its adminis-
tering of these waters and there is no justifiable reason for the Corps to extend
Federal Government authority to this area which is properly the domain of State
jurisdiction. We in Wyoming draw different conclusions about this extension of
Corps power than those of environmentalists outside our State. Those concerned
about wetlands protection believe that the Corps of Engineers has changed its
philosophy away from water and power development. They perceive that the
Corps is now the great protector of our wetlands. lHowever, Wyoming citizens
apprehensively see the power which remains in the hands of the Corps to divert
the precious water resources of our State to purposes which are not of our choosing.
The people of Wyoming do not dispute the fine work that the Corps has done to
protectiour wetlands. Indeed the Wyoming Game and Fish departmentt has com-
mended the wetlands conservation program of the Corps and is concerned that it
continue this effort. But what about the Corps' traditional and all encomipassing
role in water resource development? There is no disputing the fact that Wyoming
and other Western states are under enormous pressires to develop their energy
resources. Nor is there any dispute that water is the key to this development.
Can anyone sincerely believe that the Corps of Engineers will resist the pressures
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of an Administration clearly committed to converting the Western states into
power plants and energy production centers for the rest of the nation? We in
Wyoming fear not.

This is the dilemma we face as a result of the all embracing decision of the
District Court. I do not insist that we sacrifice the preservation of our wetlands
for retention of our State's control of its water resources. This appears to be the
best time to reach a reasonable solution to this problem and it comes at a time
when the Corps has been ordered to delay implementation of the Court's deci-
sion. I do not believe that those concerned with wetlands conservation advocate
the cruel choice between wetlands and Western lands. But if we can reach no
compromise on this issue which choice shall we make in the interests of all? I
believe that the solution can be found through these hearings and subsequent
legislation.

We in Wyoming are not oblivious to the conservation issue involved. But we
must insist on controlling our own destiny; and our destiny is inextricably linked
to our water. If we are to be called upon to produce significant amounts of energy
for the nation at the expense of serious disruption of our way' of life, it is only
reasonable and fair that we be afforded the opportunity to control as much as
possible the forces that are shaping our lives. Water is the key to that control
and I urge the Committee to adopt measures which will restore the states' tradi-
tional authority over their own water resources.

U.S. SENATE,
Washington, D.C., July 26, 1970.

DRAR COLLEAGUE: On July 27 and 29, the Senate Committee on Public Works
will hold hearings on the implementation of regulations promulgated under
Section 404 of the Federal Water Pollution Control Act. This is a matter of vital
concern to us all, and I would hope these hearings will convince skeptics of the
need to amend the original act to reduce the authority of the Corps of Engineers.

I believe the best way to reduce the interference which derives from the Corps'
extensive jurisdiction under this section of the Act is to adopt the proposal
offered-and accepted by almost a two-to-one margin-in the House by Mr.
Wright.

Many of you, I know, agree with that sentiment. Almost a third of the Senate
expressed displeasure at the present situation with the Corps in our letter to
President Ford asking for a delay of Phase II of the regulations.

I think the best arguments for supporting the "Wright Amendment" are con-
tained in the enclosed issue paper prepared by the National Association of Real-
tors. I hope this material will be of use to you in making your decision, and I
would draw your attention to the long and impressive list of national, regional,
and state organizations which support this position.

We have an opportunity here to truly reduce the burden of government in
this country. I honestly feel we cannot pass it up.

If you have further questions, please have your staff contact Joe Winkelmann,
X-42934, in my office.

Sincerely, JOHN TowER.

DREDGE AND FILL PERMIT REGULATIONS-ARMY CORPS OF ENGINEF.IS

(Sec. 404-Federal Water Pollution Control Act)
Issue

Army Corps of Engineers' control over "navigable waters" and their adjacent
wetlands.
Background

Section 404 of the 1972 Federal Water Pollution Control Act requires a Federal
permit he obtained from the Army Corps of Engineers before any dredge or fill
activity can take place in navigable waters and their adjacent wetlands. Pursuant
to Section 404, the Corps published regulations only to have them struck down by
a subsequent court decision, N.).R.C. vs. Calloway (392 F. Supp. 687 1975).
The U.S. District Court for the District of Columbia significantly expanded the
definition of navigable waters, and consequently, the scope of the Corps' permit
program.

On June 3, 1976, the U.S. House of Representatives passed the "Wright
Amendment" by a vote of 234 to 121, which redefined the term "navigable waters"
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as it applies to Section 404 of the Federal Water Pollution Control Act. If passed"
by the Senate and enacted into law the new definition would bring back into line
the Army Corps of Engineers' regulatory authority.
What the Wright amendment will do

(1) Redefine the term "navigable waters" to include those waters presently
used or susceptible for use, through reasonable improvement, in the transport of
goods in interstate and foreign commerce.

(2) Mandate the implementation of a dredge and fill permit program for those
wetlands adjacent to "navigable waters".

(3) Allow the Secretary of the Army to delegate permit authority to a State
if it is determined that the State has sufficient authority to effectively protect
those wetlands adjacent to "navigable waters".

(4) Exempt normal farming, ranching, and silviculture practices from regulation
under the Section 404 dredge and fill permit program.

(5) Allow additional wetlands to be added to the Army Corps of Engineers'
permit jurisdiction if agreed to by the governor of a State and Secretary of the
Army.

Previous to passage of the "Wright Amendment", the definition of "navigable
waters" had come to mean "virtually every coastal and inland artificial or natural
water body." I This translates into extensive Federal involvement in land use
related decisions which traditionally had been the province of state and local
governments.
Action needed by the Senate

Passage of S. 2710, as amended by the House, with the Wright Amendment
intact.
Reason why action is needed now

In order to enable Congress to act on this important issue, the President has
suspended for 60 days the implementation of Phase II of the Dredge and Fill
Permit Program. Phase-1l was to become effective July 1, 1976, which would have
expanded the Corps' jurisdiction to include:

Primary tributaries of navigable waters;
Natural lakes greater than five acres or more; and
Adjacent wetlands to both primary tributaries and lakes.

The third phase of the program will be implemented July 1, 1977, and will
further expand the Corps' jurisdiction to virtually all waters of the United States.

A delay in Senate action on S. 2710 and the Wright Amendment would result in
the implementation of the Corps' program and more Federal regulations at a
time when the public is demanding less, not more, Federal control.
Why the Wright amendment is necessary

The protection of the nation's wetlands should be done in a comprehensive and
balanced manner with proper involvement by State and local governments. The
Army Corps of Engineers' Dredge and Fill Permit program, however, calls for
excessive Federal intervention and excludes State or local government involve-
ment.

The Wright Amendment in S. 2710, to limit the scope of the Corps' dredge and
fill permit program, should he supported for the following reasons:

l. The Present 404 Dredge and Fill Permit Program Mandates Excessive
Federal Involvement.

2. The Present 440 Dredge and Fill Permit Program is too Single-Purpose in
Nature to Adequately Protect Wetlands.

3. The Present 404 Dredge and Fill Permit Program Will Require a Large and
Costly Federal Bureaucracy.

4. The Present 404 Dredge and Fill Permit Program Will Prove Unmanageable.
5. The Present 404 Dredge and Fill Permit Program was Mandated by the

Courts and May Exceed the Original Intent of Congress.
6. The Present Dredge and ill Permit Program Could Have an Adverse

Impact on Normal Agricultural and Ranching Water Conservation Practices.

REASONS TO SUPPORT THE "WRIGHT AMENDMENT"

1. The Present 404 Dredge and Fill Permit Program Mandates Excessive
Federal Involvement-

'Federal Water Pollution Control Act of 1976, Report 94-1107, Apr. 30, 1976, p. 20.
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Under the current dredge and fill program States and localities do not have the
opportunity to be involved in the protection of their wetlands. The program is
administered solely by the U.S. Army Corps of Engineers. Yet, several States now
have, or are developing programs to deal with these ecologically important areas.
In these States the Federal program would duplicate State efforts.

The Wright Amendment addresses this issue by allowing states an opporunity
to become directly involved in the Dredge and Fill Permit Program.

The House Public Works Committee's Report stated, "The I'ederal government
cannot and should not be expected to asume the entire responsibility for environmental
protection." 2

2. The Present 404 Dredge and Fill Permit Program is too single-purpose
in nature to adequately protect wetlands-

Any program to protect the nation's wetlands should balance economic, en-
vironmental and energy considerations. The case by case permit approach, only
dealing with dredge and fill activity, represents too narrow a focus to effectively
protect valuable wetlands. Wetland protection should come through a compre-
hensive resource management approach rather than a piecemeal permit approach.

As the House Committee Report points out, the Coastal Zone Management
Program ". . . is the type of comprehensive planning and regulatory program
which is needed for the protection of wetland areas, not the limited project by project
approach under the expanded Section 404 program." 3

The Wright Amendment addresses this problem by giving states an opportunity
to integrate the dredge and fill program with other wetland protection programs
in those wetlands not adjacent to navigable waters.

3. The Present 404 Dredge and Fill Permit Program will require a large and
costly Federal bureaucracy-

The Army Corps of Engineers estimates that an additional 600 employees will
be necessary to process permit applications alone. The Committee Report points
out? "This does not include enforcement activities which will become increasingly
difficult." . . . (emphasis added).

At a time when the Federal deficit soars, it is highly unlikely that neither
Congress nor the Executive Branch will permit the additional large number of
personnel required to manage the present Section 404 permit program, which
some have estimated will be in the thousands.

The number of permit applications under the current Corps' program . . . "is
expected to rise from close to 20,000 to at least 40,000 and more likely 50,000 by
1978." d

The Wright Amendment addresses this concern by restricting the jurisdiction
of the Army Corps' permit program (under the definition of navigable waters),
while at the same time placing more responsibility for wetland protection with
the states thus reducing the need for large expansion of the Federal bureaucracy.

4. The Present 404 Dredge and Fill Permit Program may prove unmanageable-
The scope of the presentprogram will likely be impossible to manage effectively.

In the case of Minnesota, for example, over 10,000 bodies of water will come
under the Corps' jurisdiction.$

"The [House Public Works) Commiltee is concerned that the program will prove
impossible of effective administration and that more will be lost than gained in the
protection of the Nation's waters." 6

Because of the numerous amount of permit applications, lengthy delays will be
inherent in the program. This will add to the already spiraling costs in the housing
and real estate development industry.

The smaller permit program mandated by the Wright Amendment, through
the redefinition of navigable waters, will restrict the program to a manageable
scope.

5. The Present 404 Dredge and Fill Permit Program was mandated by the
courts and may exceed the original intent of Congress-

The Corps did not expand its jurisdiction under Section 404 to "all waters of
the United States" until ordered to do so by a Federal district court last year.
Some Federal officials maintain that the 1972 Federal Water Pollution Control
Act never intended that Section 404 be a vehicle to protect the wetlands.'

2 Ibid., p. 22.
3 Ibid., p. 22.
'Ibid.. p. 22.
S Congresional Record. Apr. 30, 1976, E2258.
4 Federal Water Pollution Control Act of 1976, op. cit p. 22.
"Comments by Paul A, Vander M'de. Deputy Assistant, Secretary for Conservation,

Research and Education, Columbia, S.C., Nov. 21, 1975.
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The Wright Amendment clearly defines Congressional intent of Section 404 of
the Federal Water Pollution Control Act through the redefinition of navigable
waters. -

6. The Present Dredge and Fill Permit Program could have an adverse impact
on normal agricultural and ranching water conservation practices-

Although the Corps has stated that it has no intention of regulating normal
farming and ranching activities, there is no assurance that future court action
will not force the Corps to become active in this area. Such development activities
as pond construction, sod waterways, diversion ditches, stream bank improve-
ments, and other water management practices will come under the jurisdiction
of the Corps' regulatory program.

"In addition, under the existing Section 404 program given its broadest reach,
all matters of small agricultural and forestry activities could be subject to Federal
permit regulation." S

Eventually, virtually all construction and development activity would be
subject to the Corps' permit program if it is to be conducted adjacent or con-
tiguous to surface waters.

As previously mentioned, the Wright Amendment specifically excludes normal
farming, ranching, and silviculture practices from the Corps' Permit Program.

ORGANIZATIONS SUPPORTING THE "eWRIGHT AMENDMENT'

1. American Association of State Highway Transportation Officials.
2. American Concrete Paving Association.
3. American Consulting Engineers Council.
4. American Farm Bureau.
5. American Hotel and Motel Association.
6. American Institute of Architects.
7. American Institute of Steel Construction, Inc.
8. American Land Development Association.
9. American National Cattlemen's Association.

10. American Paper Institute.
11. American Petroleum Institute.
12. American Road Builders Association.
13. American Society of Civil Engineers.
14. American Society of Landscape Architects.
15. American Subcontractors Association.
16. Associated Builders and Contractors, Inc.
17. Associated Equipment Distributors.
18. Associated General Contractors of America, Inc.
19. Associated Landscape Contractors of America, Inc.
20. Building Owners and Managers Association International.
21. Canal Authority of Florida.
22. Ceilings and Interior Systems Contractors Association.
23. Concrete Reinforcing Steel Institute.
24. Council of Construction Employers, Inc.
25. Council of State Legislatures.
26. High Plains Underground Water Conservation District No. 1.
27. International Council of Shopping Centers.
28. Miami Conservation District.
29. Mechanical Contractors Association of America, Inc.
30. National Asphalt Pavement Association.
31. National Association of Conservation Districts.
32. National Association of Home Builders.
33. National Association of Manufacturers.
34. National Association of Plumbing-Heating-Cooling Contractors.
35. National Association of Property Owners.
36. National Association of Realtors.
37. National Construction Industry Council.
38. National Constructors Association.
39. National Cotton Council.
40. National Council of Erectors, Fabricators, and Riggers.
41. National Crushed Stone Association.
42. National Electrical Contractors Association.
43. National Environmental Development Association.
44. National Forest Products Association.

* Federal Water Pollution Control Act of 1976, op. cit., p. 2&
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45. National Governor's Conference.
46. National Grange.
47. National Parking Association.
48. National Realty Committee.
49. National Society of Professional Engineers.
50. National Solid Wastes Management Association.
51. National Utility Contractors Association, Inc.
52. National Water Resources Association.
53. North Dakota Water Users Association.
54. North Plains Water Conservation District No. 2.
55. Pacific Northwest Waterways Association.
56. Portland Cement Association.
57. Power and Communications Contractors Association.
58. Prestressed Concrete. Institute.
59. Producer's Council, Inc.
60. River Authorities (Brazos Guadalupe-Blanco, Lavaca-Navidad Lower

Colorado, Lower Neches Valley, Nueces, Sabine, San Antonio, and TPrinity).
61. Sheet Metal and Air Conditioning Contractors National Association.
62. Society of American Registered Architects.
63. Southeast Colorado Water Conservation District.
64. Texas Water Conservation Association.
65. Texas Water Development Board.
66. Upper Colorado River Commission.
67. U.S. Chamber of Commerce.
68. Water Resources Congress.

STATEMENT OF JAMES C. CLEVELAND, M.C.

Mr. Chairman and Members of the Committee% as principal co-author of an
amendment to resolve the conflict over wetlands protection and the proper
exercise of Federal regulatory power, I welcome this opportunity to share my
views with you.
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This issue represents a classic challenge. How can we protect our wetlands
without subjecting perhaps millions of Americans to excessive or burdensome
intrusion of government into their lawful and legitimate pursuits?

The stakes are high. The issue concerns no less than the future of a vital and
irreplaceable environmental resource, perhaps three-fourths of the wetlands
in this country.

This is a priority objective and one we all share, but that fact is no way dimin-
ishes the difficulty of devising suitable means. These must represent a balanced,
workable, practical and common-sense approach that takes into account the
impact on other interests. And they must achieve acceptability and credibility
to sustain support for our environmental protection efforts.

At the best of times this would be a difficult task. And these are not the best
of times. Not with the climate of misinformation and emotion that has been
generated over this and other areas of Federal regulatory activity. I understand
it. I sympathize with it. And given the track record of the Federal bureaucracy
I've been arm-wrestling with it for nearly 14 years, to some extent I share it.

No citizen in his right mind can be blamed for concern when told that the
United States Army Corps of Engineers is going to occupy his back 40, treating
earth turned over by his plough as a dredge deposit, regulating any stream he
can't jump across, requiring a permit to put in a stock pond.

No Member of Congress-least of all this one-is about to let that happen.
Now you and I know this is a myth. This was never intended by the Congress,

it was never intended by ihe Administration and it was never intended by the
environmental groups pressing for the broadest interpretation of section 404
of Public Law 92-500. But look how far that myth has brought us. It has brought
us to the point where legislation is before us to chop back Federal authority and
possibly leave extensive areas of wetlands at the mercy of the developers. Legis-
lation is before us which could conceivably prevent Federal regulation of activi-
ties creating a health hazard for sources of the public's drinking water.

Those myths were slow to grow, in terms of translating initial propaganda
against a Federal court decision into legislative proposals. They'll be even slower
in dying.

But our basic responsibility is to deal not with myths but with facts, devising
a reasonable compromise and then exercLiing our responsibility for political
leadership by providing the public assurances that we've done the job and pro-
tected their interests.

In the process, we must assure that regulation does not go too far. But we must
also make sure we don't cut back too far.

On this basis, I authored, with the support of William H. Ilarsha, Ranking
Minority Member of your counterpart Committee in the House, an amendment
to meet the legitimate concerns raised with respect to farming, forestry and other
interests facing at least the threat if not the re-ality of over-regulation, excessive
or burdensome regulation.

First, it would meet head-on many of the concerns raised by exempting by
statute a number of routine, normal farming and forestry practices from any
regulation whatsoever. Significantly, it picked up certain safeguards built into
the Corps' regulations specifically and expresly to put to rest the concerns of the
agricultural community. But we didn't stop there. We added to the enumerated
statutory exemptions the construction and maintenance of farm and stock ponds
and irrigation ditches. We also exempted the maintenance, although not new
construction or extension, of irrigation ditches. The truth of the matter is that
these statutory exemptions in themselves would go far toward meeting the concerns
of farming and forestry interests. By virtue of being built into statutory law,
they would be immune from court challenge or administrative reversal. So much
for the spectre of the Feds in the farm yard.

Our amendment recognized too that other activities-in addition to those
exempted flat-out by statute-should not be subjected to the burdensome require-
ment of individual permits issued by the Corps. Accordingly, we provide statutory
authority for issuance of general permits to provide blanket coverage for activities
constituting minimal environmental impact. We thus met the problem cited by the
Majority of the [louse Committee, in its discussion of the Breaux amendment, to
the effect that general permits now provided by regulation might not withstand
court challenge.

At this juncture, I doubt whether anyone can identify with precision the reach
of the Corps' regulatory jurisdiction contemplated by the regulations, particularly
when Phase III goes into effect. But I submit that the Cleveland-larsha approach
counters this uncertainty by exempting-before the fact-a broad range of
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activities which are known, normal and routine. Plus which, the device of the general
permit will have increasing applicability to activities of minimal environmental
impact as Phase III goes into effect.

These benefits are not limited to activities covered either by statutory exemptions
or general permits. While reducing the scope of individual permit activity, we
would free the Corps from expense and diversion of manpower so that resources
could be devoted to processing of individual permits for more environmentally
significant practices and reducing the delays to the individual applicant.

So what happened to our amendment?
It was published in the Record and highlighted by letter to all House Members

a full week before the matter came to the floor for debate and action. Thus it was
made public and available for scrutiny and challenge. It was supported by ili
major environmental organizations and the White House, the latter after exhaustive
review of the options.

During debate, floor opposition was virtually negligible. To the distinct credit!
of my friend Jim Wright and Committee colleagues supporting his substitute,
they did not denigrate our amendment but instead focused on the court decision
in question and the Corps' regulations. Indeed , in the Wright amendment they
picked up the principles of statutory exemptions and general permits- though in
excessively broad terms. And the problems specifically addressed by the Cleveland-
1larsha amendment were cited in support of the Wright amendment.

Accordingly the fact that the Wright amendment-with its surface similarities
to Cleveland-larsha and promotion as a remedy to the same problems-was
adopted as a substitute presented first in no way discredits our amendment.

Today as on the day it was offered, it represents a responsible and reasonable
compromise, avoiding the pitfalls of over reaction to a problem. It does not rede-
fine the definition of navigable water. Specifically, it thus rejects the approach
of curbing the jurisdiction of the Corps and creating an inconsistency of statutory
scope within the total framework of P.L. 92-500. And it does not rely for its appeal
on any illusory notions with respect to State Capability to assume responsibility
for the program.

Just one final point on State delegation. As a matter of practicality as well as
philosophy, I am personally committed to the principle of encouraging and en-
abling the states to assert the maximum authority and responsibility of which
they are capable in the achievement of public policy objectives.

As Members of this Committee are well aware, that's not just a line I came up
with for this occasion, in that I authored the State Certification amendment to
the Title II construction grants program. That experience has demonstrated as
nothing else could the fact that when we get into the field of Federal-State relations
we can t legislate by label. In this particular case, that, provision had the benefit
of exhaustive scrutiny by the Public Works Investigations Subcommittee, and
extensive consultation with the Environmental Protection Agency and-most
important-with the water pollution control administrators in the various states
themselves. Drafts and re-drafts were considered, to the point where the final
product specifically enumerated the functions to be delegated provided funding
to do the job, and assured judicial review with respect to the Administrator's
determination of state capability to assume delegated powers and responsibilities.

Similarly I would have no objection to having this principle embodied in the
Cleveland-Harsha amendment, with the caveat that standards and criteria be
spelled out and Federal oversight assured. That I submit, would be a far cry
from the Wright amendment in its current form. father than the Wright amend-
ment, a delegation modeled on the 402 discharge permit system would be
far preferable.

In urging your consideration of the Cleveland-Harsha approach, I would sug-
gest that I have some credentials in addition to authorship of State Certification.
And I'm not talking about membership on the National Commission on Water
Quality. What I am talking about is the fact that as much as any Member of the
House, I have been outspoken in my opposition to the excesses of the Federal
bureaucracy-both the reach of regulation and the manner of its exercise.
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STATE OF VERMONT,
DEPARTMENT OF IIIOHWAYS,

OFFICE OF THE COMMIsSIONEa-
Montpelier, Vt., June 22, 1976.

lion." PATRICK 3'. LEA HY,
U.S. Senate,
Senate Building,
Washington, D.C.

)EAR SENATOR LEAIY: We are in favor of the passage of the Wright Amend-
ment to II.R. 9560 which the llouse has redesignated as S. 2710. This bill would
define "navigable waters" in part as "all waters which are presently used or are
susceptible to use in their natural conditions or by reasonable improvement as a
means to transport interstate or foreign commerce shoreward to their ordinary
high water mark" and would be a great improvement over the existing three phase
program which leads to unnecessary duplication of State and Federal permit
procedures. We are already required by State Statute to coordinate ill highway
involvement with lakes, streams, or rivers with the Vermont Department of Water
Resources and Vermont Department of Fish and Game. This bill would also pro-
vide flexibility since the Secretary of the Army and the Governor of this State
could enter into a joint agreement concerning the regulation of discharges on those
projects of extreme ecological and environmental importance (Sec. 17(f)) which
are not on navigable waters, while at the same time not unnecessarily delaying
other projects which are already subject to state controls.

We also feel that a more definitive state-by-state definition of "navigable waters"
should be presented to eliminate any possible misunderstanding. We would repom-
mend that in Vermont the "navigable waters" referred to in S. 2710 be defined as
the Connecticut River, Lake Champlain, and Lake Memphremagog and their
In'or tributaries up to their first dams.

The impact of section 404 of the Federal Water Pollution Control Act will be
serious to our state and town road building program. It unnecessarily delays the
advertising of projects for bid which is a critical factor in Vermont due to our
short construction season. It has also added unnecessarily to our engineering and
administrative costs.

For your information we are enclosing a copy of a letter with attachments that
we are sending to Mr. Henrick Stafseth, Executive Director of the American Asso-
ciation of State highway and Transportation Officials.Very truly yours, ARTHUR A. RIsTAU, Acting Commissioner.

STATE OF VERMONT,
DEPARTMENT OF HIGHWAYS,

Montpelier, Vt., June 22, 1976.
HtENRICK STAFPSETH,

Executive Director, American Association of State Highway and Tran8portation
Officials, Washington, D.C.

DEAR MR. STAFSETH: As requested, we are enclosing a copy of the questionnaire
on permits for section 404 of the Federal Water Pollution Control Act a, dis-
tributed in your mailing of June 11, 1976. We feel that S. 2710 which incorporates
the Wright Amendment to H.R. 9560 and defines "navigable waters" in part as
"all waters which are presently used or are susceptible to use in their natural
conditions or by reasonable improvement as a means to transport interstate or
foreign commerce shoreward to their ordinary high water mark," would be a
great improvement over the existing three phase program, which leads to unneces-
sary duplication of State and Federal permit procedures. In Vermont, we are
already required by State Statute to coordinate all highway involvement with
lakes, streams, or rivers with the Vermont Department of Water Resources and
Vermont Department of Fish and Game. This bill would also provide flexibility
since the Secretary of the Army and the Governor of this State could enter into
a joint agreement concerning the regulation 'of discharges on these projects of
extreme ecological and environmental importance (See. 17(f)) which are not on
navigable waters, while at the same time not unnecessarily delaying other projects
which are already subject to state controls.

76-161-76----38
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We also feel that a more definitive state-by-state definition of "navigable
waters" should be presented to eliminate any possible misunderstanding. We
would recommend that in Vermont the "navigalle Waters" referred to in S. 2710
be defined as the Connecticut River, Lake Champlain, and Lake Memphremagog
and their major tributaries up to their first dams.

We have been working with the Corps of Engineers on a general pcrriiit for
minor roadway modification projects for the existing three phase program. How-
ever, the general permit program will still require notification and approval by
the Corps of Engineers before work can be initiated.

For your information, we are enclosing a copy of a letter that we are sending
to Senator Leahy and Senator Stafford.

Thank you for your invitation to comment on this bill.
Very truly yours, ARTHUR A. RISTAU, Acting Commissioner.

Enclosure.

AMERICAN ASSOCIATION OF STATE HIGHWAY AND TRANSPORTATION OFFICIALS

QUESTIONNAIRE ON PERMITS FOR DISCHARGE OF DREDGED OR FILL MATERIAL
UNDER SECTION 404 OF THE FEDERAL WATER POLLUTION CONTROL ACT

1. Please list the number of permits under sec. 404 of the FWPCA which you
anticipate will be required for highway projects under Phase II of the Corps'
regulations, which covers primary tributaries of navigable waters, wetlands
adjacent to primary tributaries, and lakes of 5 acres or more.

Eighty four-This is an estimate based on the following:
(1) Status Report, applications to the Corps of Engineers and Coast Guard

(attached).
(2) Town Highway Bridge Program.
(3) State System Bridge improvement Program.
Since Phase II applicability determinations for projects in 2 and 3 have not

been completed, this is an estimate.
2. Please describe, briefly, any activities for which you have sought general

permits.
Minor Roadway Modification Projects.
(1) Culverts-Fills less than 25cy to ordinary high water.
(2) Small Bridges-Fills less than 500cy to ordinary high water and also with

less than 400 feet of shoreline alteration.
(3) Shoulder Widening-Less than 3cy of fill per linear foot of existing road-

way.
See Attachments: (1) General Permit Clarifications; (2) Jurisdictional Map;

(3) Proposed General Permit.
3. Please relate the status of all applications for general permits.
(I) The Corps of Engineers prepared Proposed General Permit #GP-76-002.
(2) On May 24, 1976, the Proposed General Permit was discussed with re-

sponsible state agencies.
(3) Pending approval, the Proposed General Permit is to be revised.
(4) Prior to issuance of the General Permit, there is to be an additional com-

menting period for the Revised Proposed General Permit.

To: All district engineers via R. 0. Munn, Assistant Chief Engineer.
From: E. R. Waibel, Acting Hydraulics Engineer.
Date: May 25, 1976.
Subject: General permit for activities in navigable waters.

On May 24, 1976 R. 0. Munn, W. M. Smith, A. D. Aldrich and I attended a
meeting concerning the above subject. This meeting was conducted by Bill
Lawless of the New England Division of the Corps of Engineers. A copy of the
General Permit, including recommended changes, is enclosed. A description of
the proposed work, including location map and quantities, would still have to
be forwarded to the Corps of Engineers. Work will not be allowed to begin until
authorized by the Corps. Although the criterion for issuance of the General
Permit was prepared by the New England Division, the same criterion will apply
for issuance of permits by both divisions. General permit applications will still
have to be made to either the New England or New York )ivision of the Corps
of Engineers (See enclosed jurisdictional map). The Corps also plans to prepare
a check list which will simplify General Permit applications. Before this revised
General Permit may be issued, there must be an additional commenting period.
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The following clarifications are also a result of this meeting:
1. Clean fill refers to granular material which does not contain organics, rubber,

or rubbish.
2. Tht general limit measurement referred to for (1) Culverts; (2) Small

Bridges %.. (3) Shoulder Widening, refers to ordinary high water.
3. The applicant will contact the District Highway Engineer. The District

Highway Engineer will have the added responsibility of notifying the Department
of Water Resources and Fish and Game Department of all individuals applying -
for General Permits for minor roadway modifications.

4. We will retain our present definition of a bridge (a structure with a span
over 6'); i.e., a 78" CG.MPP would be covered under the Corps of Engineers'
requirement No. 2 for small bridges.

5. The 400 feet of shoreline referred to under 2, Small Bridges, also refers to
lakes, ponds, rivers, brooks, and streams and does not include bridge width,
(i.e. a project with 100' of channel work above and below a bridge on both sides
of a brook would be the limit for application for a General Permit.)

6. Channel relocations are not covered under a General Permit, however,
minor straightening of channels is covered.

7. Special condition 'C' refers to each wetland in addition to the other require-
ments (i.e. if there were three wetland infringements on a project, each would
have to meet this requirement).

I have consistently advocated elimination or reduction of red tape, citing damage
to vital job-creating programs in housing, water pollution control and highways.
Particularly with respect to highways an I were the scars to prove it. In the sane
vein, I have been leery of Federal land-use controls, particularly any provision
that would encourage states to override local land-use determinations. And I
have consistently supported the legitimate interests of the forestry industry in
my state, a large portion of which is accounted for by the White Mountain Na-
tional Forest, by opposing ill-considered wilderness proposals.

Against this background, I urge you to consider the approach authored by Bill
Harsha and myslef, and hope you will share the conviction that this approach-
the principles it embodies-goes far enough but not too far, and will do the job.

EXECUTIVE OFFICE OF THE PRESIDENT,
COUNCIl, ON ENVIRONMENTAL QUALITY,

Hon. EDMUND MUsKIE, Washington, D.C., June 18, 1976.

U.S. Senate,
Washington, D.C.

DEAR SENATOR MuSKIx: The recently passed amendments to the Federal
Water Pollution Control Act (FWPCA) regarding the extent of Corps of Engi-
neer's regulatory authority under Section 404 raise serious environmental policy
issues of concern to the Council on Environmental Quality. I want to take this
opportunity to bring these concerns to your attention.

As stated in two letters of mine to Congressmen Leggett and Forsythe, enclosed,
the Council strongly opposed the amendment to I.R. 9560 offered by Congress-
man Breaux which redefined the term "navigable waters." We did so on the
grounds that it would undermine many of the goals and policies declared in the
FWPCA, that the amendment was unnecessary and the the Breaux amendment
itself was not subjected to hearings or other public review by Congres. The
amendment was, of course, not supported by the administration. Instead the
Council, in accordance with the administration's position, has supported the
Cleveland-Harsha amendment to l.1t. 9560 that would have established clear
permit exemption for a range of normal farming and silvicultural activities while
retaining federal regulatory authority over those activities that would most
significantly affect the nation's water quality and water resources.

Unfortunately .the House has accepted Congressman Wrright's amendment
to H.R. 9560 that would substantially curtail this essential federal regulatory
authority, This new amendment would restrict the federal Section 404 permit
program to coastal wetlands and to waters that are or might be used to transport
interstate or foreign commerce.

We strongly believe that such an amendment, if accepted by the Senate,
would constitute a drastic step backwards in the federal efforts under the
FWPCA "to restore and maintain the chemical, physical and biological integrity
of the nation's waters." Many hundreds of miles of small waterways, and the
vast inland wetland resources of this nation that provide natural pollution con-
trol, will be unregulated and unprotected.
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The Council is of the opinion that the Section 404 Program should be given
a reasonable chance to develop as presently constituted without creating new
and possibly more onerous problems. We ask the Senate carefully to consider
the value of this existing program, particularly when such important ecological
and economic resources are at stake.

Please let me know if the Council can be of further assistance in this matter.Sincerely, RUSSELL W. PETERSON, Chairman.

EXECUTIVE OFFICE OF THE PRESIDENT,
COUNCIL ON ENVIRONMENTAL QUALITY,

lion. ROBERT L. LEGGETT, Washington, D.C., May 19, 1976.

Chairman, Subcommittee on Fisheries and Wildlife Conservation and the Environ-
ment, Committee on Merchant Marine and Fisheries, House of Representatives,
Washington, D.C.

DEAR BoB: The Council appreciates the opportunity to comment on H.R. 9560
and the amendment offered by Congressman John Breaux which redefines the
term "navigable waters" in section 404 of the Federal Water Pollution Control
Act. The, Council strongly opposes the Breaux amendment, for several reasons.

First, the amendment would undermine many of the goals and policies de-
clared in the Federal Water Pollution Control Act. Section 101(a) states, "the
objective of this act is to restore and maintain the chemical, physical and biological
integrity of the nation's waters." The proposed amendment, however, would
remove existing federal control over an estimated 85% of the nation's woter and
wetland resources. It would permit unrestricted dumping of contaminated dredge
spoils and fill materials into any waters except the few which are currently used
for commercial transportation. At the same time the amendment would drastically
reduce federal authority to manage the wetland resources that have critical
ecological and economic importance to the nation. In short, the amendment would
eliminate an effective program of regulating new environmental insults to the
quality of the nation's waters and wetlands.

Second, the amendment is unnecessary. The Corps of Engineers has adequate
authority both to prescribe regulations which reasonably regulate dredge and fill
activities in waters and wetlands, and to amend its regulations if they appear
overly broad or administratively cumbersome. In fact, the Corps' July 25, 1975
regulations are stated to be interim regulations pending development of a final
Program with reasonable scope that can be implemented in an orderly manner.
£n the development of its dredge and fill program, the Corps has made consider-
able efforts to obtain public review of, and comments on its program proposals.
In view of these substantial and ongoing efforts to elicit and respond to public
comment, we believe that congressional redefinition of the program is not needed
and would in fact, be premature.

Third, te Breaux amendment itself has not been subject to hearings or other
public review by Congress. Such a drastic change in the scope of the Corps' 404
program should not be undertaken so abruptly and with so little opportunity for
public comment.

In summary, the Council believes that the section 404 program as presently
constituted should be given a chance to prove its capability to meet the needs on
which it is focused without creating new problems. There should not be precipitous
action when important ecological and economic resources are at stake.

Please let me know if the Council can be of further assistance.Sincerely,
RUSSELL W. PETERSON,

Chairman.

DEPARTMENT OF AGRICULTURE,
OFFICE OF TilE SECRETARY

Ron. JENNiNO8s RANDOLPH, Washington, D.C., August 17, 1976.

Chairman, Public Works Committee,
U.S. Senate.

DEAR: MR. CHAIRMAN: As requested in your letter of July 15, 1976, we are
pleased to provide the views of the Department of Agriculture on the interpre-
tations and implementation of section 404 of the Federal Water Pollution Control
Act Amendments of 1972 (P.L. 92-500).
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The Department has expressed many concerns with the Corps of Engineers'
July 25, 1975, regulations including the Federal land-use control aspects and the
potential for adverse impacts on the sustained production of food, fiber, and forest
products.

The Administration's proposed legislative change to section 404, which was
transmitted to the President of the Senate and Speaker of the House of Repre-
sentatives by the Secretary of the Ar'my, Martin R. Hoffmann, on August 1, 1976,
recognizes this Department's concerns about the adverse impacts oil the pro-
duction of food, fiber, and forest products. Proposed subsection (o) would ex-
empt normal farming, ranching, and forestry activities from the discharge permit
requirements of section 404. Although the proposal retains the broad definition of
navigable waters, subsection (p) would eliminate the need for permits for the dis-
charge of dredged and fill materials on lands currently used for farming, ranching,
and forestry if the discharge is directly related to the production of food, fiber, or
forest products.

The Administration's proposal does not address all concerns that have been ex-
pressed by this Department. Nevertheless, in our view the proposal strikes a
reasonable balance between the Nation's efforts toward water quality improve-
ment and its need for sustained production of food, fiber, and forest products.
The Department, therefore, supports prompt enactment of the proposed amend-
ments.

The Office of Management and Budget advises that the presentation of this
report is in accord with the program of the President.

Sincerely,
RICHARD E. BELL,

Acting Secretary.

THE SECRETARY OF TRANSPORTATION,
lVashington, D.C., July 2,8, 1976.Hton. JENNINGS RANDOLPH,

Chairman, Committee on Public TI orks,
U.S. Senate, R'ashinglon, D.C.

DEAR CHAIRMAN RANDOLPH: This letter is in response to your request for the
Department's views on the proposed amendment to Section 404 of the Federal
Water Pollution Control Act (FWPCA) as contained in Section 16 of S. 2710.
This amendment would significantly alter the permit program administered by
the Corps of Engineers under the present Section 404.

As you are quite aware, Section 404 has broad and important application to a
wide variety of programs, and involves many Federal agencies. We are presently
in the process of discussing the amendment with other involved Federal agencies,
with the objective of understanding better their perspective and the implication
of any amendment on their programs. At this time we can offer only general
comments about those concerns that are especially important to the programs of
the )epartment of Transportation.

We believe that the following issues should be addressed in any determination
on this issue:

(1) We must make a concerted effort to avoid any unnecessary and costly
duplication in our governmental processe§. As presently written, Section 404
presents the possibility of substantial duplication for highway, rail, and other
transportation projects. Under the present Section 404 a federal or federally
assisted transportation project that has been the subject of an environmental
impact statement that complies with the requirements of the National Environ-
mental Policy Act and that also addresses the water quality impact of a project
is once again reviewed by the Corps pursuant to Section 404. T his could involve
a great duplication of effort by federal and state agencies, and could also impose
additional costs and delays upon applicants. This problem may occur in any of
the areas under this )epartment's jurisdiction whether it be a highway, rail,
aviation, or water project.

By way of example, the Federal Ilighway Administration recently conducted
a survey of State highway agencies to determine present, and anticipated permit
activities and problems. This survey indicated that, as of June 1, 540 permit
al)plications for highway work have been submitted to the Corps of Engineers
since July 1, 1975, and only 90 permits have been i.sied. It is anticipated that
1,700 additional highway-related permits will be needed annually under Phase 11
of the existing Section 404 regulations. The preparation of a )ermit application
requires about 40 man hours. This represents 2,240 man weeks of highway agency
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time just to prepare permit applications for Phases I and II. Several State highway
agencies have permit applications which have been outstanding for up to 8 months,
and in some case., the Corps of Engineers does not issue a Public Notice of the
application for a period of 5 to 6 months. As the program enters Phase II and the
number of permit applications increase, delays will undoubtedly become longer
and begin to disproportionately influence program scheduling. We believe that
there must be closer coordination between the NEPA and Section 404 processes.

(2) Although we believe that the present Section 404 may be in need of change,
we also very firmly believe that any amendment must be accomplished in such a
way as to preserve the benefit and l)rotections of the FWPCA and that we should
no--adopt a )rocedure that will affect adversely the quality of our nation's
waters and wetlands.

(3) The approach of using general permit- offers some significant potential
for alleviating some of the problems encountered to date with Section 404, but
to date this potential has not been developed. The only general permit which has
been issued for highways severely limits fills for culvert and bridge cons-truction.
Since administration of the permit program is delegated to 37 Corps district
offices, a wide divergence exists in implementing the general permit provision.
Some of the Corps districts have indicated that no general permits will be issued
for highway work, while others have placed severe limitations on the scope of
work and geographic coverage of proposed general permits.

(4) We also believe that any amendment should not add to the existing con-
fusion about the definition of navigable waters and the jurisdiction of the various
agencies on navigable waters. As you may be aware, we are presently working to
review and analyze the various definitions of navigable waters. The definition
proposed by Section 16 is not the traditional definition of navigable waters, and
the adoption of Section 16 would result in having two definitions of navigable
waters in the FWPCA, neither of which is the traditional one. Furthermore, we
would hope that any amendment would he carefully coordinated with other
sections of the F\VP(A, such as Section 402, and avoid complicating the inter-
pretation of other acts such as the Rivers and Ilarbors Act. Under present law
there may be instances where a federal permit is required for a bridge but Section
16, as presently drafted, would not require a permit for the discharge of materials
from the bridge construction site. Similarly, if Section 16 were adopted the dis-
charge of pollutants (defined to include dredged spoil, rock, and sand) would
still be regulated in the broad waters of the United States pursuant to Section
402 but the discharge of dredged and fill material would only be regulated in a
narrow class of waters.

Again, we hope that these comments are helpful.
Sincerely,

WILLIAtM T. COLEMAN.., Jr.

Ti: R:SOUFRcEs AGENCY OF CALIFORNIA,

Mr. JOHN FR-sitmAN, ~Sacramento, Calif., July 15, 1.976.

Sea ite Public Works Comnittee,
Dirksen Senate Office Building,
Washington, D.C.

)EAD R MR. FIM81IMAN: I have enclosed for your information a COl)y of an
analysis of Section 16 of S. 2710. As the analysis points out, there are serious
ambiguities in the language of that section. Most serious, perhaps, is the re-
definition of "navigable waters" subject to federal jurisdiction, because the
definition omitLs historically navigable waters. This could result in significant
reduction of the areas now subject to federal jurisdiction under Sections 9 and 10
of the Rivers and hIarbors Act of 1889. Ambiguities in the Wright amendment
may affect enforcement of other sections of the Federal Water Pollution Control
Act, insofar a~s they relate to )ollution resulting from the discharge of dredged
and fill materials. the exeml)tion of federal 1)roj c"ts is ill-advised because there
is no certainty that an EIS or FAR will result in the ame environmental protec-
tion now afforded by Section 404.

The attached letter to Senator Cranston sets forth the State's position with
respect to the Wright Amendment and Section 404. We believe that the F WPCA
should not be substantially amended to weaken Section 404.

Sincerely,
JOHN KRAMER,

Assistant to the Secretary.
Enclosures.
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THE RESOURCES AGENCY OF CALIFORNIA,
Sacramento, Calif., July 13, 1976.lion. ALAN CRANSTON,

U.S. Senate, Senate Office Building,
R ashington, D.C.
Subject: Section 16 of S. 2710.

DEAR SENATOR CRANSTON: Section 16 of S. 2710, also known as the "Wright
Amendment", would substantially impair federal protection of wetlands. Section
404 of the Federal Water Pollution Control Act of 1972 requires r. Corps of En-
gineers' permit for the disposal of dredge spoil or fill materials in the navigable
waters of the United States. Natural Resources Defense Council v. Calloway held
that Section 404 must be construed as broadly as possible under the Constitution
to apply to the waters of the United States. In response to the NRDC v. Calloway
case, the Corps of Engineers adopted regulations on July 25, 1975, which include
a broad definition of navigable waters. The Resources Agency has supported the
approach taken by these regulations.

Section 16 of S. 2710 would amend Section 404 of the Federal Water Pollution
Control Act of 1972 to require U.S. Army Corps of Engineers' permits for the
disposal of dredge spoil or fill material only in tidal waters, in inland waters
carrying or capable of carrying commercial navigation, and in "adjacent
wetlands". Section 16 would also remove substantial areas from protection under
Sections 9 and 10 of the Rivers and 1harbors Act of 1899. 1 have enclosed for your
information an analysis of Section 16 which was prepared by John Kramer, a
member of the Resources Agency staff.

As the analysis shows, the effects of Section 16 on the administration of the
Rivers and Harbors Act of 1899 and the Federal Water Pollution Control Act
could be significant because it contains serious ambiguities, and its effect on
existing law is uncertain. Among the uncertainties discussed in the enclosed
analysis are the following:

1. The definition of "navigable waters" for which permits would be required
for the discharge of dredge spoil or fill material excludes historically navigable
waters and historical marshlands. This would remove Corps' jurisdiction over fill
activities from substantial amounts of former marshlands which would be subject
to tidal action today but for the construction of dikes or levees. Ilistorically
navigable inland waters could also be so exempted from the requirements of Section
9 or 10 of the Rivers and llarbors Act.

2. Section 16 could substantiallv restrict the application of Section 404, not-
withstanding recent federal court opinions that Section 404 and other provisions
of the FWPCA should be construed broadly.

3. The effect of Section 16 on other water quality control programs is uncertain.
It could impair the ability of the Corps and the EPA to regulate environmental
pollution resulting from the disposal of dredged or fill material under other appli-
cable sections of the Federal Water Pollution Control Act.

4. Section 16 would exempt many federal projects and federally financed
projects from the permit requirements of Section 404.

5. The Corps could delegate regulatory authority over "adjacent wetlands"
to states, but the Corps would be required to regulate in "navigable waters".
Bifurcating regulatory authority over a water body and its adjacent wetlands is
ecologically unsound.

6. Section 16 provides no adequate standards for delegating regulatory authority
to the states.

I would like to call your attention to a suggested amendment to Section 404
which is set forth on the last page of the analysis. If clarification of Section 404's
application to agriculture, ranching and silviculture is found to be necessary, we
believe that the approach taken by the suggested amendment is preferable to Sec-
tion 16. The suggested amendment avoids Section 16's ambiguities which could
impair water quality programs mandated by other sections of the FWPCA.

Section 16 was proposed and amended into S. 2710 without the benefit of public
hearings. We understand that the Senate Public \Works Committee may hold
hearings later this month, and we welcome this development. The Federal'Water
Pollution Control Act should not be drastically altered without the benefit of public
hearings and careful drafting. We support the cur~nt requirements of Section 404
and )el ieve that they should not be weakened. The authorizations proposed in S.
2710 should be adopted without amending Section 404.Sincerely,

GAIY 1). VEATIIERFOID,

Deputy Secretary for Resources.Enclosure.
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ANALYSIS OF SECTION 10 OF S. 2710--THE "WRIGHT AMENDMEN'r"

(By John Kramer)

LEGISLATIVE BACKGROUND

S. 2710 extends certain grant authorizations under the Federal Water Pollution
Act of 1972. Section 16 of that bill incorporates an amendment to H.R. 9560 pro-
posed on the House floor by Congressman James C. Wright of Texas. H.R. 9560
was an authorizations bill similar to S. 2710.

When Ht.R. 9560 was heard in the House Public Works Committee an amend-
rnent proposed by Congressman Breaux of Louisiana was adopted. the Breaux
amendment would have severely restricted Corps of Engineers regulation of
dredge or fill activities by limiting jurisdiction to tidal waters and waterways
carrying interstate commerce. When It.R. 9560 was debated in the House Con-
gressman Wright offered another amendment retaining the language of the Breaux
amendment, but extending Corps jurisdiction to adjacent wetlands. I.R. 9560,
including the Wright Amendment, was then amended into S. 2710 and passed
out by the House on June 3, 1976. A copy of the Wright Amendment is attached.
This analysis considers some of the effects of the Wright Amendment and some of
the ambiguities in its language.

The declared purpose of the Wright Amendment to Section 404 of the Federal
Water Pollution Control Act of 1972 is to limit Corps permits for disposal of
dredged or fill material to navigable waterways and adjacent or contiguous wet-
lands. However, it also alters the general federal definition of navigability, and it
also limits the application of the Rivers and Harbors Act of 1899 and other sec-
tions of the Federal Water Pollution Control Act.

BACKGROUND FACTS

As a part of the comprehensive program for the protection of the nation's
water resources set forth in the Federal Water Pollution Control Act of 1972,
Congress required regulation of dredge or fill activities in the nation's waters.
Section 404 of the FWPCA requires a permit from the U.S. Army Corps of Engi-
neers for the disposal of dredged or fill material in the navigable waters of thC
United States.

The Corps originally interpreted Section 404 to apply only to tidal waters and
inland waters that carry, could carry or did once carry commercial navigation.
The National Resources Defense Council successfully challenged this interpre-
tation in NRDC v. Calloway. The District of Columbia l)istrict Court held on
March 27, 1975, that Section 404 must be construed as broadly as possible under
the Constitution to apply to "the waters of the United States " which is the
definition of "navigable waters" in Section 502(8) of the FWP6A. On May 6,
1975, the Corps proposed four alternative sets of regulations which ranged from
broad to limited interpretations of Section 404. The Corps of Engineers' press
release accompanying these proposed regulations announced that a broad interpre-
tation of Section 404 would require Department of the Army permits for "the
rancher who wants to enlarge his stock pond, the farmer who wants to deepen an
irrigation ditch or plow a field, or the mountaineer who wishes to protect his land
from stream erosion". In commenting on these proposed alternative regulations,
the State of California took the position that broader interpretation of Section .104,
as required by the NIDC v. Calloway case, was possible without the extreme
results suggested by the Corps' press release.

)uring July of 1975, the Water Resources Subcommittee of the House Public
Works Committee held oversight hearings on the four alternative.; proposed by the
Corps. The Resources Agency of State of California testified at these hearings in
support of broad feez-ral jurisdiction under Section 404 and urged an interpretation
of the term "navigable waters" similar to that adopted by the EPA under Section
402 of the FWPCA. Correcting the May 6 press release, Assistant Secretary of the
Army Victor Vesey testified that "We must dispel fallacies that the Corps is
proposing to regulate a farmer ploughing his field." The Committee did not pro-
pose any changes to Section 404.

On July 25, 1975, the Corps adopted the regulations which are now in effect.
These regulations establish a workable and reasonable program for implementation
of Section 404. Routine agricultural silvicultural and ranching activities such as
plowing, cultivating, seeding, and harvesting, are presently exempted from the
definition of "fill material" subject to regulation. Routine maintenance of dikes
and levees and emergency repairs is also exempted. The regulations also provide for
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a system of general permits to be issued by the Corps for routine activities which
have only a minimal individual and cumulative adverse impact on the environ-
ment. Once a general permit is issued, activities within an authorized category
require no further authorization.

The July 1975 regulations define "navigable waters" subject to Corps jurisdic-
tion to include tidal areas and contiguous or adjacent wetlands, and inland -rivers,
lakes and streams shoreward to their ordinary high water mark. This definition
includes natural lakes of more than five acres in area and rivers and their tribu-
taries upstream to the point where the flow is normally less than 5 c.f.s. Wetlands
contiguous or adjacent to such inland waters would also be included.

The regulations provide for a "phase in" of the jurisdiction just described in
three steps over a two-year period. Under Phase 1, the Corps immediately assumed
jurisdiction over tidal waters and inland navigable waters already subject to
Corps' jurisdiction. Phase II will become effective on July 1, 1976, and will extend
jurisdiction to the primary tributaries of such navigable waters, to contiguous or
adjacent wetlands and to lakes larger than 5 acres. Phase III would extend juris-
diction to all other waters subject to Corps' jurisdiction under the regulations.

The Corps' regulations give the states an opportunity to assume the primary
role in regulating disposal of dredged or fill material by providing that the Corps
will generally defer to state environmental regulation. In the absence of over-
riding national factors of the public interest, the Corps will defer to the state
where the state program follows environmental goals and policies similar to those
set forth in federal statutes such as NEPA. Furthermore, the regulations allow
joint state-federal permit applications and hearings.

The Resources Agency of the State of California has supported the regulatory
program set forth in the July 25, 1975 regulations. The balance of this pal)u0r wviil
describe (a) the )ossible effects of the Wright Amendment on the system of regula-
tion which the Corps has long administered under Section- 9 and 10 of the IRivers
and IHarbors Act of 1899 (dealing generally w ith work in "navigable waters of the
United States"); and (b) the effect of the amendment on the system of regulation
of dredge or fill activities in the "waters of the United States" under Section 404
of the FVPPCA. This discussion will include an estimate of the specific effects
the Wright Amendment would have on waters within the State of California.

A. The Rivers and Harbors Act of 1899
1. Summary of the Act.-Section 9 of the Rivers and Harbors Act of 1899 (30

Stat. 1151; 33 U.S.C. 401 et seq.) prohibits construction of any dam or dike
across any "navigable water of the United States" in the absence of congressional
consent and a permit from the Corps of Engineers. Section 10 prohibits the
unauthorized obstruction or alteration of any navigable water of the United
States. Section 11 allows the Corps to establish "harbor lines" beyond which no
structures or deposits may be placed without the consent of the Corps. Section
13 is commonly known as the "Refuse Act". It prohibits discharging any refuse
matter other than liquid sewage, in the navigable waters and their tributaries.

2. fe Wright Amendment may remove historically navigable waters from jurisdic-
lion under the Rivers and Harbors Act, contrary to judicial precedent and pyior
administrative construction providing that such waters remain subject to the federal
navigational servitude.-Subsection d(l) of the Wright Amendment would define
"navigable waters" as waters which are presently used or which are susceptible
to use in their natural condition or by reasonable improvement as a means to
transport interstate or foreign commerce including tidal waters shoreward to
their high water mark (mean higher high water mark on the West Coast). Juris-
diction would also extend to wetlands which are contiguous or adjacent to navi-
gable waters as restrictively defined by the amendment.

It appears that the Wright Amendment could remove historically navigable
waters from Corps of Engineers' jurisdiction ov.r alterations or obstructions of
navigable waters under Sections 9 and 10 of the Rivers and Ilarbors Act of 1899
where dredged or fill material is deposited in an area previously inundated by
navigable waters susceptible to use as a means of carrying Interstate commerce,
or in an area previously subject to the ebb and flow of the tide but now protected
from the effects of the tides by dikes or other barriers. Regulations adopted by
the Corps in 1972 define waters subject to Section 10 jurisdiction to include
inland ". . . waters that have been ustd in the past, are now used or are susceptible
to use as a means to transport interstate commerce landward to their ordinary
high water mark and up to the head of navigation". (Emphasis added) Tidal
waters and estuarine and tidal marshlands, which were at anytime subject to
inundation by mean high tide (mean higher high tide on the West Coast) are
also subject to jurisdiction.
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It is clear that under the commerce clause of the United States Constitution
the Federal "navigational servitude" includes waters which were once navigable
or subject to tidal action. United States v. Appalachian Electric Power Company,
311 U.S. 377 (1940), holds that the Federal navigational servitude applies to a
river even where it is dammed off and no longer capable of carrying interstate
commerce. The court said:

"In our view, it cannot properly be said that the Constitutional power of the
United states over its waters is limited to control for navigation. By navigation,
respondent means no more than the operation of boats and improvements of
the waterway itself. In truth, the authority of the United States is the regulation
of commerce on its waters. Navigability in the sense just stated is but a part of
this whole. Flood protection, watershed development, recovery of the cost of
improvement through utilization of power are likewise part of the commerce
control . . . The point is that navigable waters are subject to national planning
and control in the broad regulation of commerce granted the Federal Government.
The license condition to which objection is made have an obvious relationship
to the exercise of the commerce power. Even if there were no such relationship,
disciplinary power of Congress over navigable waters would empower it to deny
the privileges of constructing an obstruction in those waters. It may likewise
grant the privilege on terms . . . The Congressional authority under the com-
merce clause is complete unless limited by the Fifth Amendment". 311 U.S.
377, 401-402.

3. Substantial amounts of former tidelands could be removed from protection under
Section 10 in Northern California.-In the San Francisco Bay area substantial
areas have in the past been diked off from the Bay. Some of the areas behind the
dikes are wet, some are dry part of the year and wet during winter months, while
others are kept dry rost of the time by pumping. Where the areas have not been
filled, they are below the plane of mean higher high tide. In other words, but for
the dikes, these areas would still be inundated by tidal action today. Under
Public Notice 71-22 and 71-22(a) issued by the Corps' San Francisco District,
Section 10 permits are required for all work below the mean higher high tide line,
including work in unfilled portions of the interior of diked areas.

Federal jurisdiction over former tidelands has been upheld by the United States
District Court in San Francisco. In Leslie Salt Co. v. Froehlke (No. 73 224 WTS;
1976) the Court held that Corps of Engineer's jurisdiction extends to land behind
dikes. The case holds that no permits are required for dikes which were in existence
prior to the time that the Corps promulgated Public Notice 71-22, but permits
must be obtained for any new structures or fill in such lands. United States v.
,Stoeco Homes, 498 F.2d 597 (1974), also recognized thi-application of a Federal
navigational servitude to former tidelands, but it held that the servitude had
long since been surrendered as to former tidal marshland supporting streets and
houses. The Court described this ,as "fast land" and "improved solid upland".
The Court specifically limited its holdings "to marshlands which had become
fastland prior to the change in policy of the Corps of Engineers". 489 F.2d at 611.
The Leslie Salt Co. v. Froehlke case holds that Stoeco does not apply to former
tidelands which are still below mean higher high water but not now subject to
the ebb and flow of the tide.

It is difficult to gage the full extent to which the Wright amendment would
curtail the Federal navigational servitude, but it would appear to be in-
consistent with Leslie Salt Co. v. Froehlke and other cases applying the Rivers
and Harbors Act of 1899 to historic tidelands. It would also appear to undercut
precedents such as U.S. v. Appalachian Electric Power Company, supra, at least
as those precedents apply to the 1899 Act.

There is no compre hensiv'e survey establishing the total acreage of tidal marsh-
lands and former marshlands now removed from tidal influence. A paper accom-
panying a map of the historic marshlands in San Francisco Bay, prepared by

onald Nichols and Nancy Wright contains some good estimates. In the mid-
1800's the water surface of San Francisco Bay, to the outer marsh edge covered
476 square miles. Today, the water surface is 423 square miles. Historically,
marshlands marginal to the Bay covered as much aws 313 miles. Today, marsh-
lands consist of 125 square miles. Salt evaporation ponds cover 63 square miles
(40,000 acres) of former marshland. Of the remaining 125 square miles, a sub-
stantial, but unknown, amount of marshland is diked off and not subject to the
direct Influence of the tides. For example, much of the Suisun marsh is inundated
by salt or brackish water, but much of its surface area is regulated by dikes. Land
belonging to gun clubs may be dry in the summer and inundated during the fall
and winter. A 1962 report of the California Department of Fish and Game esti-
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mates that there are 49,500 acres of leveed land in San Pablo' Bay and 63,100
acres of such land in Suisun Bay. There are at least 10,000 acres of leveed marsh-
land outside San Francisco Bay, located at Hlumboldt Bay, San Diego Bay,
Elkhorn Slough, and Bolsa Chica Lagoon.

The Wright Amendment could remove a substantial portion of the above
areas from jurisdiction under Section 10 and Section 404. Section 10 would no
longer apply to historic marshland, and it would be difficult to characterize diked
off land which is not inundated or supporting aquatic vegetation as "waters" or
"adjacent wetlands". The application of Section 10 and Section 404 to managed
wetlands and saltponds would be uncertain.

4. The Wright Amendnent would not retain jurisdiction over freshwater wetlands
contiguous or adjacent to tidal areas.- Subsection (d)(2) (A) defines coastal wet-
lands as areas periodically inundated by saline or brackish waters. This definition
excludes fresh water wetlands which may be adjacent to tidal areas. Some of the
former marshlands which have been diked off are periodically inundated by rain-
water runoff so that at least during parts of the year a fresh water wetland may
exist adjacent to tide water. These areas provide valuable habitat and resting
areas for wild fowl.
B. Section 404 of the Federal Water Pollution Control Act of 1972

1. Water now covered by Section 404.-The regulations adopted by the Corps of
Engineers on July 25, 1975, require a permit for the disposal of dredged or fill
material in "navigable waters". Section 502 of the FWPCA defines 'navigable
waters" simply as 'the waters of the United States, including the territorial seas".
The July 1975 regulations provide that waters of the United States include:

(a) those waters to which the Rivers and Harbors Act of 1899 applies;
(b) all coastal wetlands, mudflats, swamps, and similar areas that are con-

tiguous or adjacent to other navigable waters;
(c) navigable rivers, lrtees and streams;
(d) artificially created channels and canals;
(e) tributaries of navigable waters;
(f) interstate waters:
(g) interstate rivers, lakes and streams utilized by interstate travelers for

recreational purposes, for the removal of fish sold in interstate commerce,
for industrial purposes by industries in interstate commerce, or in the pro-
duction of agricultural commodities sold or transported in interstate
commerce;

(h) freshwater wetlands contiguous or adjacent to other navigable waters;
(i) other waters and perched wetlands which the District Engineer deter-

mines necessitate regulation for the protection of water quality.
This definition is similar to the EPA definition of navigable waters promulgated

under Section 402 of the FWPCA.
The Wright Amendment, by com prison, would restrict Section 404 jurisdiction

essentially to coastal tidelands andrivers carrying commercial shipping and to
their "adjacent wetlands". This omits coastal wetlands not contiguous or adjacent
to tidelands, freshwater wetlands which are contiguous or adjacent to tideland
:waters, and freshwater wetlands which are not contiguous or adjacent to other
inland waters now covered by the -Section 404 regulations.

2. The effect of inland waters now covered in California.-A major portion of
California's wetlands-approximately 60 percent-consist of freshwater and inland
marshes which are adjacent to streams not now "navigable" (in the narrow sense
of floatability) or which lie above the ordinary high water mark of navigable
streams. These areas are covered under the July 1975 regulations but would be
withdrawn from regulation under the Wright Amendment.

Enactment of the Wright Amendment may thus eliminate. Section 404 juris-
diction from most of the wetlands in the San Joaquin Valley which amount to
approximately 100,000 acres, largely within the grasslands area. Here there are
hundreds of natural permanent ponds and -marshes which provide orne of the most
important water habitats in California. In the Sacramento Valley, Section 404
jurisdiction could be removed from approximately 50,000 acres of privately
owned wetlands, the largest tract being in the Butte Basin. The Sacramento and
San Joaquin Valleys are major wintering areas for waterfowl. Approximately
40,000 privately owned acres of marshes, lakes and potholes within the Klamath
Pit Plateau could be removed from Corps' jurisdiction. Furthermore, the Wright
Amendment would remove Corps' jurisdiction over approximately 1,000 lakes
and reservoirs which cover approximately 800,000 acres. This would include the
Salton Sea and Clear Lake. Fills for real estate developments, marinas and conk-
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mercial establishments have already destroyed considerable marshland along the
shores of Clear Lake with consequent impairment of waterfowl and bass spawning
habitat.

3. The Wright amendment may remove all federal regulation of pollution from
dredge or fill material discharged in waters other than coastal waters and ship chan-
nels.-a. Regulation under other sections of the FWPCA may be impeded. Sub-
sections (h) and (e) have serious ambiguities. Both could result in a substantial
number of discharges being entirely removed from regulation under any provision
of the FWIPCA. Subsections (h) and (e) contain language which states that the
discharge of dredge or fill material in waters other than navigable waters (as
restrictively defined) "is not prohibited, by, or otherwise subject to regulation
under this Act". Theqe sections could cause serious difficulties in interpreting
other sections of the FWPCA. If a discharge of dredged or till material contains
pollutants such as heavy metals, pesticides or salts, it may be difficult to regulate
it. The term "this Act" may exempt such discharges from other sections of the
FWPCA such as Section 307 and 401 and 402.

b. Other sections of the Rivers and Ilarbnrs Act of 1899 would not apply.
Subsection (e) would exempt discharges in non-navigable waters (under the

new definition) from regulation under the Rivers and Harbors Act of 1899. Such
discharges would be exempted in historically navigable waters, since they are
not included in the definition of "navigable waters' under the Wright Amend-
ment. Notwithstanding the holding of the old appalachian Power case and related
cases which impose the federal navigation servitude on historically navigable
waters, Subsection (e) gives color to the argument that historically navigable
waters could be filled or dammed without a Corps permit under terms of the
Wright Amendment.

4. Federal projects would be excluded from Section 404.-Subsection (1) of the
Wright Amendment excludes all discharges of dredge or fill material made in
connection with a federal or federally-assisted project authorized by Congress, so
long as the effects of such a discharge were considered in an environmental impact
statement or environmental assessment, and such st:ttement or assessment was
submitted to Congress in connection with authorization or funding for the project.
This is a substantial exception. Many landfill and reclamation projects have been
carried out by the Federal Government or they have involved financial assistance
authorized by Congrecs. It is possible that an EIS on a major project, might refer
briefly to dredge or fill activities which are a part of the project, but if no specific
disposal site had been designated, there would l)e no significant environmental
review of the effects of the disposal. However, the project could proceed none-
theless, unregulated.

The Corps of Engineers' permit process provides an important means for
states and local governments to comment on federal projects. Eliminating tle
Corps' public notice on federal projects would significantly reduce the opportunity
for states, and particularly for local agencies, to review and comment.

5. The joint agreement protis ion is ambiguous.-Subsection (f) of the Wright
Amendment allows the governor of a state and the Chief of Engineers to enter
into a joint agreement that the discharge of dredged or fill material in waters
other than navigable waters should be regulated by the Corps of Engineers.
The standard for inclusion of certain waters within such an agreement would he
"ecological and environmental importance of such waters". This section does not
solve the problems posed by the Wright Amendment. It is not clear whether the
Corps must accept the state's view of whether additional waters to be regulated
have appropriate "ecological and environmental importance". Thus, Corps' juris-
diction could possibly not be expanded unless both the state and the Chief of
Engineers agree. Furthermore, this agreement would be revocable at the option
of the Corps or the governor, so it provides no certainty of continuity of the
regulatory program. Finally, there is the question of whether such an agreement
would be subject to judicial review in the event private interests, or other govern-
mental entities, disputed the Corps and governor's "findings" as to whether
given areas are ecologically important. It is not clear whether such an agreement
could extend jurisdiction to all areas now covered by Section 10 of the 1899 Act.

6. No standards are provided for delegation to states of jurisdiction orer "adjacent
wetlands".-Subsection (j) of the Wright Amendment authorizes the Corp-4 to
delegate to a state upon its request, any or all of the Corps' Section 404 responsi-
bilities in adjacent wetlands. This Section provides almost no standards to govern
such a delegation. The Chief (if Engineers may delegate to a state if he finds that
the state has "the authority, responsibility and calpability" to regulate wetlands,
and if he finds that such a delegation is in "the public interest". This section
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provides no significant standards or criteria for the adequacy of a state regulatory
Program nor does it contain requirements for j)rocedures similar to the Corps'
public notice. Thus, it would not require input from other affected states or local
governments. Furthermore, there are no adequate standards or conditions gov-
erning revocation of a delegation. The Corps would apparently be left to interpret
ini a new set of regulations the conditions upon which the Corps would see fit to
delegate to a state or possibly revoke such a delegation.

7. Separating "navigable waters" from "adjacent wetlands" is ecologically unsolvnd
and impractical.-Subsection (j) carries further the artificial bifurcation of "adja-
cent wetlands" from "navigable waters". The Corps would-be required to retain
404 and Section 10 jurisdiction over navigable waters but it could delegate its
jurisdiction to states over any "adjacent wetlands". While water bodies and
their peripheral wetlands are a single ecosystem, there is no certainty under
Subsection (j) that the regulatory approaches taken by the Corps and a state
would be consistent. Furthermore, the lack of standards in the delegation section
poses the risk of inconsistent regulation of a single wetland ecosystem by adjacent
states as well as by the state and federal governments.

8. The Wright Amendment could unduly limit EPA's participation in the program
for protecting the nation's waters from effects of disposal of dredge or fill material.-
The Subsection (j) delegation procedure is inconsistent with the approach to
delegation taken in Section 402 of the FWPCA. Under Section 402, EPA has
substantially greater responsibilities for assuring adequate state criteria under
Sections 208(e) and 402 governing water quality permits. (See e.g. Sections
402(d) (2) and 304(f)-(h).) While Section 404 now requires the EPA to coordinate
with the Corps on the regulation of the disposal of dredged and fill material,
there is no provision in the Wright Amendment to assure that the EPA be con-
suited prior to a delegation or have any other role in the delegation process.
C. Importance of Corps Regulation to the State

Wetlands play a critical role in the life cycles of migratory waterfowl. Coastal
wetlands and diked-off areas provide resting and feeding areas for thousands of
waterfowl. Wetlands in the Sacramento and San Joaquin Valleys are wintering
grounds for thousands of ducks, geese, and swans. Many of the diked-off tide-
lands, even though removed from tidal action, have not been filled or developed
other than for pasture or salt production. Portions of these former tidelands are
often seasonally flooded by run-off or seepage and they too provide feeding,
resting and nesting areas. Wetlands are also important spawning grounds for
many species of fish and shellfish that are taken by sportsmen and commercial
fishermen. Commercial fishing is a $100 million industry in California. Last
year 2! million sports fishing licenses were iksued.

The U.S. Fish and Wildlife Coordination Act (16 U.S.C. §§ 661 et seq.) requires
that agencies of the United States, including the Corps of Engineers, consult
with the U.S. Fish and Wildlife Service and responsible state fish and game
officials on any proposed modification of a water body. The State of California
has achieved significant protection of its wildlife resources through permits
issued by the Corps of Engineers. In 1974, the California department of Fish
and Game reviewed 558 Corps permit applications. In 1975, the Department of
Fish and Game reviewed 450 applications. The comments of the Department
include, as appropriate, measures necessary to preserve significant wetlands
habitat. This commenting process has enabled the State to achieve significant
protection of its wildlife resources while insuring at the same time, that develop-
ment compatible with these goals can proceed.
D. Summary and Recommendations

1. Summary.-The Wright Amendment would restrict implementation of the
second and third phases of Corps' jurisdiction under the July 25, 1975, regulations.
It contains many ambiguities and uncertainties which in addition may severely
restrict other federal regulatory programs under the Rivers and Harbors Act of
1899 and the Federal Water Pollution Control Act. Under the Wright Amendment,
Section 10 would not apply to historic tidelands and this could remove a substantial
amount of former tideland and marshland from jurisdiction in the San Francisco
and North Coastal areas alone. The Wright Amendment would also leave out sub-
stantial amounts of freshwater wetlands. Furthermore, a statutory definition of
"adjacent wetlands" separate from "navigable waters" appears to be environ-
mentally questionable, especially where each could be subject to regulation by
different agencies.
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2. Recotnmended amendment if any legislation is considered necessary.-There is
an arguable need to clarify the intent as presently set forth in the Corps regula-
tions that Section 404 is not intended to apply to routine agricultural and silvi-
cultural operations, except reclamation or conversion of wetlands. However, the
exemption in the Wright Amendment could remove these activities entirely from
the FWPCA, regardless of their effect. on water quality.

A more appropriate amendment to Section 404 would read as follows:
"No permit shall be required under this section for disposal of dredge or fill

material (1) resulting from normal farming, silviculture and ranching activities
such as plowing, cultivating, seeding, and harvesting for the production of food,
fiber, and forest products; (2) placed for the purpose of maintenance, including
emergency reconstruction of recently damaged parts of currently serviceable
structures such as dikes, dams, levees, groins, rip-rap, and breakwaters, cause-
ways and bridge abutments or approaches and transportation structures; or
(3) placed for the purpose of construction or maintenance of farm ponds and stock
ponds and irrigation ditches and for the maintenance of drainage ditches".

This amendment would make it clear that routine agricultural ranching and
silvicultural operations would not require Section 404 permits without bringing
into question the application of the Rivers and Harbors Act of 1899 or other sec-
tions of the FWP CA.

APPENDIX

THE WRIGHT AMENDMENT

PERMITS FOR DREDGED OR FILL MATERIAL

Sec. 16. (a) Subsection (a) of section 404 of the Federal Water Pollution Con-
trol Act (33 U.S.C. 1344) is amended by adding immediately after "navigable
waters" the following: "and adjacent wetlands".

(b) Such section 404 is further amended by adding at the end thereof the
following new subsections:

"(d)(l) The term 'navigable waters' as used in this section shall mean all
waters which are presently used, or are susceptible to use in this natural condition
or by reasonable improvements as a means to transport interstate or foreign
commerce shoreward to their ordinary high water mark, including all waters
which are subject to the ebb and flow of the tide shoreward to their mean high
water mark (mean higher high water mark on the west coast).

"(2) The term 'adjacent wetlands' as used in this section hall mean (A) those
coastal wetlands, mudflats, swamps, marshes, shallows, and those areas peri-
odically inundated by saline or brackish waters that are normally characterized
by the prevalance of salt or brackish water vegetation capable of growth and
reproduction, which are contiguous or adjacent to navigable waters subject to
the ebb and flow of the tide, and (B) those freshwater wetlands including marshes,
shallows, swamps, and similar areas that are contiguous or adjacent to other
navigable waters, that support fresh water vegetation and that are periodically
inundated and are normally characterized by the prevalence of vegetation that
requires saturated soil conditions for growth and reproduction.

"(e) Except as provided in subsection (f) of this section, the discharge of
dredged or fill material in waters other than navigable waters or adjacent wetlands
is not prohibited by or otherwise subject to regulation under this Act, or section 9,
section 10, or section 13 of the Act of March 3, 1899.

"(f) If the Secretary of the Army, acting through the Chief of Engineers,
and the Governor of a State enter into a joint agreement that the discharge of
dredged or fill material in waters other than navigable waters or adjacent wet-
lands of such State should be regulated because of the ecological and environ-
mental importance of such waters, the Secretary, acting through the Chief of
Engineers, may regulate such discharge pursuant to the provisions of this section.
Any joint agreement entered into pursuant to this subsection may be revoked,
in whole or in part, by the Governor of the State who entered into such joint
agreement or by the Secretary of the Army, acting through the Chief of Engineers.

"(g) In carrying out his functions relating to the discharge of dredged or fill
material under this section, the Secretary of the Army, acting through the Chief
of Engineers, is authorized to issue those general permits which he determines to be
in the public interest.

"(h) The discharge of dredged or fill material-
"(1) from normal farming, silviculture, and ranching activities, including, but

not limited to, plowing, terracing, cultivating, seeding, and harvesting for the
production of food, fiber, and forest products:
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"(2) for the purpose of maintenance of currently serviceable structures, includ-
ing, but not limited to, dikes, dams, levees, groins riprap, breakwaters, causeways,
and bridge abutments and approaches, and other transportation structures (in-
cluding emergency reconstruction); or

"(3) for the purpose of construction or maintenance of farm or stock ponds and
irrigation ditches,
is not prohibited by or otherwise subject to regulation tinder this Act.

(i) The discharge of dredged or fill material a. part of the construction, altera-
tion, or repair of a Federal or federally assisted project authorized by Congress is
not prohibited by or otherwise subject to regulation tinder this Act if the effects of
such discharge have been included in an environmental impact statement or en-
vironmental assessment for such project pursuant to the provisions of the National
Environmental Policy Act of 1969 and such environmental impact statement or
environmental arssessment has been submitted to Congress in connection with the
authorization or funding of such project.

"(j) The Secretary of the Army, acting through the Chief of Engineers, is au-
thorized to delegate to a State upon its request all or any part of those functions
vested in him by this section relating to the adjacent wetlands in that State if he
determines (A) that such State ha, the authority, responsibility, and capability
to carry out such functions, and (B) that such delegation is in the public interest.
Any such delegation shall be subject to such terms and conditions as the Secretary
deems necessary, including, but not limited to, suspension and revocation for
cause of such a delegation.".

THE RESOURCyS AGENCY OF CALIFORN[A,
Sacramento, Calif., July 2, 1976.ion. JENNINGS RANDOLPH,

Chairman, Senate Public Works Committee, Senate Office Building,
Washington, D.C.

)EAR SENATOR RANDOLPH: On July 13. 1976, I wrote to you concerning Section
16 of S. 2710, the "Wright Amendment." I understand that Section 404 of the
Federal Water Pollution Control Act will be the subject of hearings before the
Senate Public Works Committee on July 27 and 28. I would appreciate it if my
letter of July 13 (copy attached) could be made a part of the record of those
hearings.

If any amendment of Section 404 is necessary this year, it should not significantly
alter the extent of the U.S. Army Corps of Engineers' jurisdiction over dredge and
fill activities. For this reason, we support the basic approach of the Cleveland
Amendment set forth in the Congressional Record of May 26, 1976, at page
115004. The language of the Cleveland Amendment is incorporated in S. 3C63,
which is set forth in the Congressional Record of July 2, 1c76, at page S11509.
The Cleveland Amendment also is consistent with the approach suggested in the
analysis of the Wright Amendment attached to my letter of July 13. The Cleve-
land Amendment would clarify the extent of the Corps of Engineers' jurisdiction
by exempting dredging and filling associated with a wide range of farming, ranch-
ing, silviculture and maintenance activities.

Section 404 should not be substantially altered in the absence of full oversight
hearings. We believe that Phase 2 of the Corps' Section 404 program should be
given a chance to work. Full oversight hearings could then be held next year on the
merits of extended wetlands protection under Phase 2.Sincerely,S e GARY D. WxEATHERFORD,

Deputy Secretary for Resources.

SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION,
San Francisco, Calif., July .01, 1976.

Subject: Proposed amendments to section 404 of the Federal Water Pollution
Control Act of 1972.

Senator JENNINCs RANDOLPH,
Chairman, Senate Public Works Committee, Dirk.xen Senate Office Building,

Washington, D.C.
DEAR SENATOR RANDOLPH: The San Francisco Bay Conservation and Develop-

ment Commission has directed me to write and express the Commission's concern
with the proposed amendment to Section 404 of the Federal Water Pollution
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Control Act-the so-called "Wright amendment." As you may know, the Com-
mission by State law has planning and regulatory responsibilities for all of San
Francisco Bay, including many thousands of acres of salt ponds and managed
wetlands adjacent to the Bay. The Commission would appreciate this com-
munication being brought to the attention of the members of the Committee and,
if possible, made a part of the records of any further proceedings on Section 404
amendments.

The Commission i. particularly concerned about the lack of public hearings or
opportunity for public testimony on the scope or impact of the Wright amend-
ment. As a result, the Commission has been unable to determine whether the
definitions of "navigable waters" or "adjacent wetlands" in the Wright amend-
ment include the salt ponds and managed wetlands around the Bay. This is of
great importance to the Commission because, even though diked off from the Bay,
the salt ponds and managed wetlands are essential to the ecology of the Bay and
to the climate of the Bay Area. The Corps of Engineers, whose jurisdiction would
be altered by the Wright amendment, has played a major role in the protection
and preservation of these areas. It would be a major setback for public efforts
to protect the Bay if the effect of the Wright amendment were to remove these
areas from Corps jurisdiction.

The present language of the Wright amendment appears to be an improvement
over earlier version proposed in the Itou.3e. It includes adjacent wetlands within
the jurisdiction of the Corps (though as noted earlier, it is not clear whether the
Corp3 would retain its existing jurisdiction over Bay salt ponds and managed
wetlands); it allows delegations of regulatory authority to the States; and it
gives the States the option to include additional areas if the) wish. However,
because no public hearings on the Wright amendment have been held, and there
has been no real assessment of the impacts on the Nation's wetlands of passage
of the Wright amendment, the Commission believes this amendment to Section
404 is premature.Very truly' yours,

JOSEPH C. HIOUGHTELINO, Chairman.

STATEMENT OF GOVERNOR REUBIN O'D. AsKEW, STATE OF FLORIDA

The Stat, of Florida strongly oppos-es any amendment to Section 404 of Public
Law 92-500 which would decrease protection for the Nation's wetlands.

Vetlands, acting as nursery grounds and habitat for fish and wildlife, nutrient
removers from overloaded urban runoff, water storage areas, buffers for storm-
caused erosion, and esthetic wonderland, mut he protected from the undue
pressure of man's encroachment. Many of the recreational activities which
support Florida', vital tonrit industry are dependent on its wetlands and those
of neighboring states. Without adequate wetland protection, Florida's commercial
and sport fisheries, flood control programs, and other economic water-related
activities could be severely jeopardized. With some e timate. classifying as high
a 54 percent of the State of Florida as wetlands, these potential effects cannot
be overemphasized.

The Section 404 regulations of the United Statcs Army Corps of Engineers
(40 Fed. Reg. No. 144, Friday, July 25, 1975) were developed after long hours of
study with many built-in comnromiseq which balanced economic and environ-
mental concerns. rhe Corps of Engineers regulations will not take full effect until
July 1, 1977; however, the preliminary experience in Florida with Phase I of these
regulations has been positive. It would be premature for Congresi to legislate
changes in these regulations before Phases 2 and 3 can be implemented and
evaluated.

Wetland destroyed by unregulated development no longer perform their vital
functions and are often irreplaceable. It would be wiser to adopt a cautious policy
of conservative regulation than to remove controls from many of the Nation's
wetlands nnd permit their destruction.

I urge you on behalf of the State of Florida to defer the adoption of amendments
to Section 404 which would alter the effect of the present Corps of Engineers
regulations.
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(Mallgrami
Tallahasee Fla., June 18, 1976,

Hon. EDMUND S. MUSKIE,
Washington, D.C.

I strongly oppose the Wright Amendment to the Water Pollution Control Act
(H. R. 9560) (S. 3037). Corps of Engineers regulations unders ection 404, adopted
after full public hearing, should be implemented. No amendments affecting
section 404 should be considered without full public evaluation bearings.

REUIIN O'D. AsKxw,
Governor, State of Florida.

THE CANAL AUTHORITY OF THE STATE or FLORIDA,
Jacksounzille, Fla., August 4, 1976.Hon. JENNING S RANDOLPHJ

Senate Public Works Committee,
Senate Office Building,
Washington, D.C.

])FAR SENATOR: We are deeply disturbed to learn that the recent hearings of
the Public Works Committee on amendments of P.L. 92-500 received no testimony
from state or local officials regarding the adverse effects of existing Section 404
aq presently interpreted by Federal court ruling, and as being implemented by
the Executive Branch.

The court ordered interpretation of the legislative intent for Section 404 is
generating massive expansion of federal bureaucracy controlling state and local
government efforts to conserve, develop, or put to beneficial use national Water
resources.

By July 1, 1977 it is proposed that non-federal governmental agencies must
obtain a federal permit for every water resource project undertaken on practically
any stream, lake, or pond in the nation.

We already are experiencing impacts from this federal bureaucratic control
when local river authorities such as the Brazos River Authority in Texas is being
required to obtain a federal permit for a dam the Authority is building with its
own funds and for which it has previously received all requisite governmental
approval. This particular example does not even pertain to a navigable stream.

For reasons unrelated to water quality, these and other projects are facing in-
flated costs, delays, and bureaucratic intrusion in following a law citing its objective
as protecting and improving the quality of our national water.

We believe that the only rational and equitable solution to this problem is for
Congress to make clear its true intents with respect te Section 404 of P. L. 92-500.
The House of Representatives already has entnciatc4 this intent through passing
an amended S. 2710 containing the 'Wright Amendment" to Section 404n

We urge that the Senate Public Works Committee bring the Wright amendment
to a Senate vote, or at least allow the Senate a vote on any other proposed amend-
ment to Section 404 which will eliminate requirement that lucal and state govern-
ments obtain federal permits for local and state water resource projects
undertaken by these bodies politic.

Sincerely yours, GILES L. EVANS, Jr., Manager.

OFFICE O7 THE GOVERNOR,
Atlanta, Ga., August 2, 1976.Hon. JENNINns RANDOLPH,

Cha;'man Public Works Committee, U.S. Senate, 511 Dirkseo Senate Ojos
Building, Washington, D.C.

DAR SENATOR RANDOLPH: The Public Works Committee has recotly cou.
eluded oversight hearings on the Corps of Engineers' Section 404 permit program
for dredge and fill activities. The State of Georgia has closely monitored the
development of the Corps' permit program and Its relationship to the Fe4eral
Water Pollution Control Act of 1972 and other State and federal programs. I
believe that the individual states have a large and eminent role to p)y ID tbh
successful Implementation of a permit program intended to protect the rivers jn4
streams and their adjacent wetlands from abuse.

76-161--76----39
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In floor action on H.R. 9560, the House of Representatives adopted substitute
language for the Section 404 permit program in the so called Wright-Breaux
amendment. The various provisions of this amendment reflect the diverse view-
points which contributed to its composition. I believe the Committee faces a
difficult task in discerning from the provisions of this amendment the aspects
required to retain the original intent of Section 404. I would like to address several
of those provisions which are critical to the interests of the State of Georgia.

I strongly advocate that the Section 404 program adopt the simplest and least
ctimbersome permitting procedures possible. One of the states' major concerns
is the excessive paperwork and burdensome procedures that have been adopted.
Extending these proci-duires to the full three implementation phases will require
a quantity of permits that will create substantial )rocedural problems and project
delays. Minor actions and complicated procedures should not be allowed to ob-
struct assessment of the impacts of major actions.

The provisions in the Wright-Breaux amendment to exempt specific agriculture,
silviculture, and ranching practices as well as "serviceable" structural maintenance
from the permit requirements are necessary. In effect, exemptions currently in
the regulations would 1w raised to the status of law. I believe the exemption of
these activities clarly demonstrates that Congress does not intend Section 404
to become a "bureaucratic nightmare."

One of the most effective means of assuring that the Section 404 permit program
will adequately address major issues without becoming entangled in procedural
problems would be to delegate the program to the individual states. The delegation
to the states of the permit program under Section 402 of P.L. 92-500 has worked
well and a system similar to that is recommended for Section 404 l)ermits.

The State of Georgia is particularly interested in delegation of the permit
authority. Thi; would allow the State to further centralize environmental per-
mitting within a single agency. The ability to consolidate federal and state environ-
mental permits and enforcement in one agency is essential to industry and state
and local government when discussing the needs and potential for economic
development and environment protection requirements.

Consideration should be given to providing some financial assistance to states
administering this joint federal and state l)rogram. Using the language and au-
thority in Section 402, the Environmental Protection Agency is able to monitor
state permit programs as well as disburse federal funds.

The Section 404 permit program, as presently mandated by the N.R.D.C. vs.
Calloway Federal Court decision, goeq far beyond the expectations of the language
enacted in 1972. 1 agree that clarification of Congressional intent is now required.
The definition of navigable waters in the Wright-lBreiux amendment injects a
neev undefined limit of jurisdiction under Section 404. 1 recommend a clearer
definition of this jurisdiction or retention of the definition of navigable waters
for the present as it had evolved prior to passage of the Federal Water Pollution
Control Act. of 1972.

If you are interested in discussing my concerns in more detail, or drafting
possible language for amendments please let me know so that I may make the
appropriate staff available. I would respectfully request that the above comments
be included in the hearing record.

Sincerely, GFORGE BusBE., Governor.

STATE OF LOUISIANA,
EXECUTIVE I)EPARTMENT,

BGtoM Rouge, La., July 21, 1976.
lion. JENNINOS RANDOLPH,
Chairman, Public Works Committee,
U.S. Senate, Washington, D.C.

DEAR ShNATOR RANDOLPH: Attached is my statement for the record of the
Public Works Committee and your consideration. It summarizes the proI)lemns
that we have encountered with Corps of Engineer-' permitting requirements and
the undue burden these requirements have placed on the citizens of Louisiana.

Additionally, I am suggesting some modifications to the Wright-Breaux amend-
ments which will reduce the burden on our citizens, provide for greater state
participation in the regulatory process, and still provide protection for our
wetlands.

Mr. Vernon Behrhorst, Director of the Louisiana Coastal Commission, will be
in Washington from July 26 to July 28 and will attend your Committee hearings.
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I respectfully request that you arrange for him to meet with tlL stall of the Public
Works Committee to discuss in further detail our situation -in Louisiaina. lie will
also be able to suggest specific language for the modifications which I a1m proposing.

I urge your Committee and the Senate to take I)ozitive action to restore balance
to our regulatory programs, a balance which I believe was the original intent of
the Congress.

Sincerely,
EoDWIN EDNVARDS, Gotvernior.

Attachment.

STATEMENT OF EDWJN W. EDWARDS, Gov ;nNol OF TIlE STATE OF LOUISIANA

Senator Randolph and members of the lullic Works Committee, I greatly
apireciate the opportunity to submit to you my views on the Water Pollution

control Act.
This committee and its counterpart in the house of Iepresentatives -ire two

of the most important committees in the Congress to the State of Louisiana. Our
almost unlimited water resources-fresh water for agriculture, cities and indus-
tries; navigable waterways, and fisheries--are, for the most part, under the juris-
diction of your committee. You have treated us generously and fairly in the
development of these water resources. For this, we thank you. We are confident
you will give us comparable consideration in the requests that I am submitting
it this time concerning amendments to Section 404 of the Water Pollution Control
Act.

First, let me assure you that the citizens and officials of the State of Louisiana
are greatly concerned about our water resources, particularly our wetlands. I
bring this to your attention as we are too often portrayed as devastators of our
wetlands and out of step with the rest of the nation in natural resources manage-
ment. We are more aware than miost about maintaining water quality as one-third
of the flow of all the rivers and streams of the United States passes through
Loui.iana on its way to the sea. This watMer can be lii.(mned unto our lifebihod;
we cannot stand to have it l1,,isono(, and 1)',litILd.

Secondly, I was a member of the Public Works. Committee of the I [,use during
initial consideration of the Water Pollution Control Act Amendments of 1972.
At that time, I and many of my colleagues in the Congress had not the slightest
idea that the courts would expand the definition of navigable waters far beyond
what we intended it to be. However, we must abide by the rulings of our courts.
I must also abide by the wishes of the citizens of my state. Therefore, I respectfully
request you to clarify Congressional intent with regard to Section 404 of the
Water Pollution Control Act. This, I believe, requires further amendments to
the Act.

I could quote statistics on the vastness of Louisiana's wetlands, elaborate on
the magnitude of the task of managing and protecting them, and protest the
great burden placed upon our citizens by regulatory programs. Rather than
be repetitious, I am attaching the statement I submitted at the hearings conducted
by the Office of the Chief of Engineers in Baton Rouge on September 23-24, 1975
(Attachment A). It contains this information.

Additionally, in my oral presentation I urged the Corps of Engineers to appeal
the decision of the IDistrict Court which drastically expanded the jurisdiction of
the Corps of Engineers. It is regrettable that the Department of the Army made a
decision not to do so. Congress must now act.

My successor in the 7th District of Louisiana, Congressman John Breaux,
obtained approval of an amendment in committee that defines navigable water-
ways essentially as the term was interpreted prior to the recent court decision.
His amendment removed the historical use test as one of the criteria for naviga-
bility. The deletion of this test will, if the amendment is enacted into law, remove
a number of streams, small ones in particular, from regulation of the discharge
of dredged or fill material. In Louisiana natural changes take place very rapidly,
as we are geologically an infant state. As a result, some streams that were actually
used for navigation one hundred years ago are no longer capable of being used
or don't even exist today. Therefore, there is sound reasoning behind the deletion
of this test.

My major concern lies in Section 16(j) of I1.R. 9560, as passed by the House.
Subsection 0) authorizes the delegation of regulatory authority under Section
404 to states, if the state so requests and meets prescribed requirements. Our
problem in Louisiana, and it may be a problem of similar magnitude in other
states, is that the delegation of regulatory authority is restricted to "adjacent
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wetlands." There are no provisions for delegation of this authority to states for
functions related to "navigable waterways." The major objection we have to
restricting the delegation of authority to "adjacent wetlands" is that 90% of
Louis iana's coastal wetlands liHe below the mean high water mark and are there-
fore, according to Subsection (d)(l), navigable waters. Conversely, this can be
interpreted to mean that it is the intent of Congress for the Corps of Engineers
to retain exclusive jurisdiction over the wetlands lying below mean high tide.
People in Louisiana agencies have told me that in their discussions with indi-
viduals from the federal government and from other states, they agree that this
was not the intent of the Wright-Breaux Amendments. If it is the intent of
Congress that states may assume, upon their request, jurisdiction over coastal
marshlands below the mean high tide, a clarification is required.

The Louisiana Legislature is now con,;idering coastal zone management legis-
lation. Significant opposition to enactment of coastal zone legislation is occurring.
One of the major reasons for opposition is a strong feeling that the coastal regula-
tory program required by the CZM Act of 1972 will just place an additional
layer of regulatory authority on them.

Between July 1, 1975, and June 30, 1976, essentially the period when Phage I
of the new regulations went into effect, the citizens of Louisiana submitted 1664
perinit applications to the New Orleans District of the U.S. Army Corps of
Engineers for approval. This is not the entire number for the state because small
)orti(ins of Louisiana lie in the Galveston, Fort Worth, Vicksburg and Mobile
Engineer l)istricts. Practically all of these permit applications were for activities
within our coastal wetlands.

Our citizens need assurance that regulatory authority can be delegated to
Louisiana before we can expect strong sul)port for coastal resources legislation.
Our citizens are wary of the consistency revisionn of Section 307 of the Coastal
Zone Management Act. They are quite insistent that provisions for delegating
regulator authority be a statutory delegation. Here is an opportunity for Congress
to give our citizens this assurance.

Louisiana would like for legislation to be enacted that will provide for delegation
of regulatory authority to states, not only under Section 404, but also under
Sections 9, 10 and 13 of the Act of March 3, 1899, providing the states have the
required authority and capability to handle a regulatory program. If this cannot be
supported by the Congress at this time, delegation of authority under Section 404
alone would be a major step forward in achieving adequate state participation in
regulating our wetlands.

It is appropriate that the states asume regulator authority over at least our
coastal wetlands and adjacent wetlands. With regard to actual navigable channels
which are used for commerce, I believe the federal government should retain
juri-diction over these waterways as most of the navigable channels in Louisiana
were either constructed or are being maintained partially or entirely with federal
funds. I see no argument over jurisdiction of these channels. Possibly language
can be developed whereby regulatory authority over the wetlands below mean
high tide, excluding navigable channel%, can be delegated to coastal states.

Although we are concerned about regulation in all our waterways and wetlands,
our major concern is the wetlands within our coastal zone. I suggest that the
Wright-Breaux Amendments be further amended to specifically provide for auto-
matic transfer, upon request, of a regulatory authority to coastal states which are
administering a coastal zone program pursuant to section 306. The transfer of
regulatory authority could be limited to the coastal zone as defined by the state.

I strongly support the provisions of Subsection (g) which provides for the
issuance of general permits. This will help to reduce the burden of permits required
for such things as very small bulkheads which people construct to prevent erosion
of their property. I do, however, ask that the Congres consider extending the
general permit authority under Section 9 and 10 of the Act of March 3, 1899, to
small structures which do not in themselves interfere with navigation. Since
navigable waters have been interpreted to include waters up to the mean high
tide, hundreds of Louisiana sportsmen have had to obtain permits to construct
isolated hunting and fishing camps in areas which have no relationship whatsoever
to actual navigable waterways. These make up a significant share of the permit
applications in Louisiana and constitute a nuisance requirement to our citizens.

Subsection (h) goes a long way toward removing the cloud of confusion with
respect to who needs to apply for a permit for activities in navigable waters and
Wetlands. This subsection is of particular importance in Southwest Louisiana where
rice, requiring irrigation in leveed fields, is a principal crop. This provides a specific
exemption. s we have a considerable amount of silviculture involving bottom
land hardwoods, it also clarifies this situation.
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The provisions of Subsection (h) are essentially the provisions of the amend-
ments offered by Congressmen Cleveland and ilarsha. However, one important
provision of the Cleveland-Harsha Amendments was uot incorporated iuto the
Wright Amendinents. Paragraph (3) of the Cleveland-Harsha Amendments
exempted existing drainage ditches from regulation under this Act. I recognize
that some of the support for strong regulation of waterways and wetlands has re-
sulted from abuses in drainage programs. There have been abuses. However, ade-
quate drainage is essential for existence in Louisiana. We have thousands of miles
of drainage ditches in non-wetlands areas, yet, because the lower portion, some-
times a mile or less, lies in wetlands, we are required to obtain a permit for mainte-
nance of these essential drainage ditches. Attached is a statement by the Loui iana
Department of Public Works which clearly states our problem (Attachment B).
I strongly urge the Senate to restore the exemption for maintenance of existing
drainage ditches.

One of the major activities in our coastal wetlands is their management for
migratory water fowl and fur bearing animals. Much of our marshland is more
productive under a management program requiring levees, control gates and
pumps than it is under natural conditions. We have several million acres of private
lands and state and federal refuges under a management program. Management
of much of this land has been restricted or halted because of the requirement for
permits, and in some cases, environmental impact statements costing more than
the maintenance of existing levees and structures. To me, this situation contains a
contradiction. We are burdening an activity which maximizes production of
species we are trying to save. In Paragraph (2) of Subsection (h), which provides
for the maintenance of such structures, possibly clarification is in order to s)ecifi-
cally spell out exemptions for maintenance of structures involving management of
wetlands for migratory water fowl and fur bearing animals. Aquaculture should
be considered as well.

Section (i), which provides for exemption of federal or federally assisted pro-
jects from permit requirements if an environmental impact statement or assess-
ment has been submitted to congress in connection with the authorization or
funding of the project, can be a step forward in reducing the time lag between
authorization and construction of projects. We must be sure, however, that these
EIS's or assessments are adequate. There is also the question whether or not these
projects will be exempt from regulation by states, if delegation of authority is
exercised under Subsection (j).

At your request, the President has deferred the implementation of PhaZe Ii
in order to provide sufficient time for you to consider modifying Section 404. I
urge you, in the time available, to amend Section 404 to remove the unnecessary
burden upon our citizens and return to a reasonable balance of regulatory au-
thority ainong federal state, and local agencies. I believe that the modifications
contained in the Wright-Breaux Amendments, along with my suggestions to your
committee, can reduce this burden, while retaining adequate regulatory authority
cver our navigable waterways and wetlands.

ATrACHMENT "A"
STATEMENT OF EDwIN W. EDWARDS, GOVERNOR OF LoUIsIAN.A, BEFORE A HEAR-

ING CONDUCTED BY TIE OFFICiE OF THE CHIEF OF ENGINEERS, U.S. ARMY
CORPS OF ENGINELrBs, BATON ROUGE, Li., SEPTEMBER 23-24, 1975
General McIntyre and representatives of the Corps of Engineers: On behalf

of the citizens of Louisiana I extend to all of you our warmest welcome. Not only
do we extend to you a hand of welcome, we stand ready to assist you in any way we
can. Above all, I offer a sincere thanks to the Corps for its contribution to the
State of Louisiana. Without your efforts Louisiana would not be the thriving
state it is today.

I wish to personally thank you as well. While in the Congress, I served on the
Public Works Committee, which has jurisdiction over many matters affecting the
Corps. Also while I have been Governor, you have helped us engage in two suc.
ceaful flooA fights which spared the lives of our people and protected their
property from devastation. Ironically, the mighty Mis.issippi. whose , destructive
force you have tamed, is also one of our major natural resources. With your help
the Mississippi Is our door to the world. the River, the GIWW, and our other
waterways float the bounty of our farms to our seaports. At this moment, a few
yards from here, ships are loading grain which will become bread to feed a hungry
world.
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We have enjoyed a friendship with the Corps that has lasted for many years
and one which I hope will continue for many more. It is in the spirit of friendship
that I appear before you on behalf of the people of Louisiana. What I say-and
must say as the one responsible for the welfare of the citizens of Louisiana-is
said in this spirit of friendship.

In March of this year, the Corps was directed by the District Court of the
District of Columbia to develop new regulations governing the issuance of
permits in "navigable waters" as redefined by that court. You and I know how
your expanded jurisdiction came about, but many do not. It was expanded by

.judicial interpretation beyond what I believe was ever intended by the Congress.
This new burden of regulatory powers was placed upon you and not solicited by
you.

The Court has ruled and you must fulfill your duty. Our system has survived
for two hundred years because we have respected our courts and abided by their
deci-ions. But keep in mind that our system of government also survives because
it grants %o -and me the right to voice (our dis:igreeneat with these decisions.
Nothing in my study or in my experience in government, both in the legislative
and executive branches, provides one shred of supporting evidence for expanding
your mission to include control over our wetlands.

If Congresq feels that the federal government should control our wetlands by
nissigning you this jurisdiction, let Congress then do it by means of a clearly
"worded act passed after full hearing and debate. I, among many, want the oppor-
tunity to appear before my former colleagues to impress up~on them that the
citizens of Louisiana are opposed to the further intrusion of federal authority
into what we consider primarily an area of state and local jurisdiction. Let s
be honest and define wetlands as what they are and regulate activities in them
accordingly. Please don't do it under the guise of defining them as "navigable
waterways".

The Chief of Engineers wrote to me and asked me to comment on the proposed
Tegulzitions you published on May 6 incompliance with the Court order. I wrote
to (hveneral (Gribble on May 28 stating my position and giving my recommenda-
tionti. Your new regulations have altered my position very little. I am attaching a
copy of that letter to this statement so that it will be in the record for you to
review again while considering changes in the present regulations.

In my letter I stressed the uniqueness of the l)hysical setting of Louisiona,
particularly our abundant water resources and our topography which differs
from most of the other states. The Corps understands our unique situation because
yon have been involved in our water management program for years. Unfortun-
ately, tlre are others who have little knoN\ ledge of our situation in. Louisiana.
This is why I am pleased that the Corps is the agency which is working with us.

Louisianna's misunderstood and unique physical setting has served as an en-
vironmental laboratory, the results from which have added to our knowledge
and benefittel people throughout our country and the world. May I cite several
examples?

If you fly over Louisiana's coast you know it's a busy place. We have been
working in the marshes and swanips for a long time. Many of our people earn
their living there during the week. They boat and fish on the weekend in those
bays and marshes. Our history and culture are tied into the marshes and wetlands.
So we know they are vitally important areas. We want to use and protect them for
a long time to come.

Louisiana is no beginner in knowing how to live and work in the marshes.
We've been producing oil and gas for decades, to feed an energy hungry nation.
To do that you have to drill, dig, dredge, fill, maintain, rebuild-and on and on-
to get the oil and gas out of the ground. You can't get oil out of marshes without
moving through them and pushing them around. Years ago we may not have
been as efficient and economical as we could because we were just learning. But,
about 15 years ago, we started changing all that. Today Louisiana is tops in the
nation and the world in knowing how to regulate oil and gas operations in marsh
and swamp areas. People from all over the world come to visit us-about every
other day it seems-to learn how to work safely in the marshes.

We know how to do the job right because we have been doing it longer than
anyone else. We have made industry aware of the problems and taught it ways to
avoid pollution, conserve the oil and gas, and )reserve the marsh. We have
developed state agencies which are experts in policing the marsh area to make
sure public interests are being protected.
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As I said before, we know we have a vitally important resource and we intend
to protect it. We're not going to sacrifice any part of it-the oil or the fish. It's
too much a part of the lives of our people.

I would be remiss if I did not mention our efforts to develop an offshore oil port.
Before Congress ever enacted any Superport legislation, Louisiana had developed
and put into effect an environmental protection plan which anyone constructing
a superport off our coast must rigidly follow. Consequently, we are far ahead of
other states.

In wildlife management the State of Louisiana and private landholders have
been leaders in developing management programs for maintaining highly pro-
ductive habitat for waterfowl and fur-bearing animals, including too many
alligators. We are proud of our state wildlife refuges, and remember, they are
managed by man as much as by nature.

Additionally, let's not forget the work done by Louisiana agencies in areas of
pollution abatement, water supply, beach erosion, soil conservation, and forestry.
Consider what Louisiana has accomplished in environmental protection. Please
do not condeni us for what we have not done.

We are pleased that you have incorporated some of the changes suggested by
Louisiana agencies in your interim final regulations. These revisions will make
the regulations somewhat easier to live with. We feel, however, that additional
revisions are required. State agencies will subhmit their recommendations either at
this hearing or in writing before the close of the comment period. I wish to mention
a few that are of general interest.

First, the new regulations l)rovide that agriculture and forestry activities do
not need permits. I support this wholeheartedly. We cannot produce the food and
fiber we need if farmers are required to get permits for working their fields or
foresters need your approval to harvest their trees.

Second, the maintenance of existing structures such as damns, levees, water
control structures and bridges in an emergency situation still requires a permit.
It is unrealistic, a burden, and a possible danger to require permits on these
maintenance activities. I urge that these emergency activities be exempted from
permit procedures. When a flood is about to hit, there's no time to file a permit.

Third, allowing a property owIler to build protective bulkheads without getting
a l)ermit is welcome. At the state level we review these efforts routinely to make
sure public waterbottoms are not infringed.

Fourth, it is imperative that we imake a clear distinction between activities with
a national interest and those that are strictly of state and local interest. Matters
of state and local interest should he dealt with only by state and local agencies.
Ever since the New Orleans District Engineer issu(e(l a public'notice stating that
even (luck camps would require a permit, the public has become very aware
of-and is concerned about--the further intrusion of the Federal Government
into a matter we consider to be of state and local concern. There is hardly any
federal interest involved in this matter. You now propose a system of general
permits. If we have to live with these regulations, I urge you to make general
permits applicable to duck camps and the many other activities which do not
interfere with navigation. This will reduce the burden on our people immensely.

Fifth, you have provided for shortening the permit process by joint notices and
public hearings by the Ctrps and the State. The regulations provide for processing
to "an independent conclusion". I believe the State's "independent conclusion"
should be given the greatest weight possible. In fact, unless a matter of utmost
national concern such as national defense is involved, I think the Corns should
follow the State's lead and the regulations should reflect this policy.

I wish to emphasize that the State of Louisiana does not oppose the regulation
of activities in navigable waterways and wetlands insofar as it serves the public
interest and welfare. Like every other state we require persons and businesses to
obtain permits and licenses for a wide variety of activities affecting the public
interest.

But who should issue the permit or license? We believe that most of the ac-
tivities which affect the public interest in )ur wetlands are of state aid local con-
cern only. I say most because there is obviously an overriding federal interest in
such things as navigation, flood control and the offshore oil industry. The state
must reassume its jurisdiction over these activities which do not involve an over-
riding federal interest.

Three years ago Congress enacted the Coastal Zone Management Act. It
provides the best vehicle, to my knowledge, for states to assume control over
activities in coastal wetlands. N% e have our best experts in the state working to
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develop a good coastal management program. Once we have this program in place,
federal actions in the coastal zone must be consistent with the State's program.
From my viewpoint this means that most, if not all, Corps permits will have to
conform to the State's actions. I am fully behind the development of a coastal
zone program in Louisiana and I am urging our state agencies and local govern-
ments to move ahead in this area.

Sixth, I recognize that to pin down definitions that are acceptable to everyone
in every part of our country is nearly impossible. This in itself points out the folly
of trying to regulate at the Federal level. There-are, however, a number of defini-
tions which need clarification and amplification and some which need to be com-
pletely changed if they are to be workable.

In Louisiana we not only dredge oyster shell for construction purpose-, but
for live oysters as well. Are oysters included in dredge material? Furthermore
what are 'normal farming operations"? How do we define the term "contiguous'
or "adjacent to" in reference to areas of aquatic vegetation in proximity to
navigable waterways? Similarly, we have the term "prevalence of vegetation
that requires saturated soil". H!ow prevalent? These are only examples. Many
more will be cited to you. Above all, the terms "navigable waters" and "navigable
waters of the United States" are used and are confusing.

Also of major concern to us, are the delays which we encounter in pursuing
activities in our navigable waterways and wetlands because of permit procedures.
In the oil industry, we have had economic loss because of delays in issuance of
permits. I say not non-issuance, but simply delay.

Likewise, we have had delays of sometimes many years because of disagreement
between federal agencies while state agencies have all concurred. As a member of
Congress, I helped develop the Cnmr'ron-Creole Wat(.rshed Project which will
control the intrusion of salt water into a large area of S. W. Louisiana. The permit
for this important project has not to this day been issued because of conflicting
views of federal agencies. Yet, state agencies have urged the rapid completion
of the project. Costs have increased by thousands, if not millions of dollars, and
every day we are losing more acres of valuable fresh water marshes. This can not
go on.

Since you have published your interim and final regulations on July 25th, you
have published additional proposed regulations governing the preservation of
cultural resources. These regulations published -an September 8th have again
pushed you into an area which I believe to be more appropriately handled at the
state level. The State of Louisiana has its own program for cultural preservation.
We have a rich heritage of both prehistoric and historic culture which we are
entrusted to preserve. We have state laws governing the preservation of our
cultural heritage. Do we need any further regulation?

I have only touched briefly on major issues involved In your proposed regulations
and how they affect Louisiana and other states. I close by repeating that my
original letter contains Louisiana's position. We hope that you can revise these
regulations to more closely conform to our needs.

Iurge you put your money and expertise into helping the state do its own
job better. The funds you use in masive federal regulatory programs could be
more efficiently used in the state. Urge your chief in Washington to imue regu-
lations allowing ultimate state control where there are no national interests
involved. Fight court decisions that go against the philosophy of more state and
local control.

Work with us to let uq manage our coast for ourselves. Let's work something
out here in Louisiana so the Corps can support the state and not run it. If that is
impossible under the law, then let's go to Congres together to act for a change
in law to put the authority back where it belongs.

STATE OF LOUISIANA,
ExC:CUTIVE DEP,RTM:NT,

Baton Rouge, La., May 28, 1975.Lt. Gen. W. C. GIUBBLE, JR.

Chief of Engineers, Office of the Chief oJ Engineers,
Department of the Army, 1Washinglon, D.C.

DEAR OEN EtARL GIUBBLE: As requested in your letter of May 3 1975, connents
are herein submitted on proposed regulations of the Corps of Engineers and the
Environmental Protection Agency published in the Federal Register on May 6,
1975.

As Governor of the State of Louisiana, I am faced with frequent decisions which
affect the daily lives of our citizens. Occasionally, a proposal for which I must
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consider and issue a decision or recommendation is of overbearing importance
and has a tremendous impact on the present and future of our state. The regula-
tions as published constitute one of the more serious proposals with which I have
been confronted.

You must realize that Louisiana is perhaps the most unusual and water-rich
state of the United States. Louisiana has a dramatic history inseparably tied
to water and our future is completely dependent upon good lnanagement and
utilization of our water supplies within constraints now existing from the federal
to the local levels and in a manner which is environmentally safe. This is a unique
lart of the nation since we in this state exist under threats of the extremes of
oods as well as droughts and at the same time are blessed with a network of rivers

and streams providing more than 7,500 miles of commercially navigable water-
ways. Our coastal area includes areas extending from 35 to 50 miles inland from
the Gulf and contains some of the most important resources of the state; namely,
oil, gas, sulphur, salt, fish and wildlife. Consequently, there are many improve-
ments and activities in this area including industria/ locations, port and harbor
facilities, navigation canals, major cities, transcontinental pipelines, interstate
highways, agriculture and forestry arews, small towns and many other related
developments. This coatal area is constantly being threatened by hurricanes,
floods, high tides, and salt water intrusions, but yet has a substantial population
with daily activities. Other extrenies or contrasting )arts of the state are the al-
luvial flood plains and major rivers traversing Louisiana covering approximately
' of the state. In this sane !'3 area, 78 l)ercent of our citizens live and work; prac-

tically all of the major industries are located; at least 80 percent of the state's
disposable income is found; more than 60 )ercent of the state's agricultural pro-
duction is contained; and fishing, wildlife, and recreational activities exist in
abundance.

This brief overview describes a dynamic area, the State of Louisiana, where
day to day activities are intimately involved in water and related land resources
and where future water related activities will have to be increased if we are to
meet the demands placed on our state. Louisiana is also willing and anxious to
develop a major onshore oil )ort which will require many associated develop-
ments and alterations inland. "Management and control of such changed conditions
have largely resided with the local and state governments throughout our history.
This pattern absolutely must be continued to l)revent lengthy delays, shut downs
denials, frustration and economic chaos. The same needs exist in our agricultural
industry where state agencies, local governments, and/or special districts nlso
regulate drainage irrigation, water iuses, levee construction, impoundiients, and
other activities. Louisiana would probably be the state most affected by tile
l)roIosal in requiring permits for every project throughout the state-for the
farmer on almost any activity including irrigation, cultivation, pond construction,
and clearing; for the private property owner front timber harvesting to building a
swimming pool; for building homes in reclaimed areas such as the New Orleans
vici ity; for industrial development along our many rivers; for constructing and
maintaining indispensable flood control and hurricane protection systems; for
drainage improvements; and for any undertaking to improve, grow and n:dvance.
Every square mile of Loisiiana would fall under the broad permit system with
the eourt's definition of "\Vaters of the United States." I do not hnlieve we ran
be . successfull minder such a federally controlled system with no recourse for appeals.

Therefore, I mut emphatically oppose the prol)osed guidelines as published in
the May 6, 1975, Federal Register. If federal controLs are imposed to take away
our remaining ability a a state to make our o%%n decisions, it is a sad day in
American history. I do not believe that Congress intended for the control of
state and local developments to be domineered by federal agencies. Another
major concern is that no satisfactory procedures are allowed in the proposed
regulations for amending, negotiating or considering repeal of decisions issued by
the Corps of Engineers and the Environmental Protection Agency, when over-
riding benefits are obvio.s and sanctioned by the state or states concerned. This
state cannot agree to the proposed regulations for broadening and extending
federal authority into areas that must remain a state and local responsibility.
There is no reason to expand the permit authority now Pxiqting in Section 404 of
the Federal Water Pollution Control Act Amendments of 1972 and Section 103 of
the Marine Protection Research and Sanctuaries Act of 1972. Louisiana cannot
continue to exist and move forward under regulations as proposed.

As Governor of the State of Louisiana, I strongly urge:
(1) That the Corps of Engineers and the Environmental Protection Agency

obtain clearly defined Congressional intent in defining navigable waters and
waters of the United States;
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(2) That the Corps of Engineers request an extension of time from the Court to
obtain Congressional guidance prior to publishing final regulations as required
by the Court;

(3) That the United States Department of Justice immediately file a notice of
intent to appeal the District Court's ruling on behalf of the defendants, and
further, that the appeal process is duly completed.

If these recommended actions are not taken, it will be inexcusable and the
State of Louisiana and the nation will suffer through implementation of the
proposed guidelines; however, if no other option is available and it is unavoidable
that one of the four alternatives must be carried out, then Lousiiana would prefer
Alternative 4 as the least damaging and having less problems.

On behalf of the State of Louisiana, I appreciate the opportunity to comment
on the proposed regulations.Sincerely, EDWIN EDWARDS, Governor.

STATE OF LOUISIANA,
)EPARTMENT OF PU IC VORK.s,

Baton Rouge, La., July 22, 1976.

ATTACIIMENT "B"
Hon. EDWIN EDWARDS,
Governor, State of Louisiana,
State Capitol-Fourth Floor,
Baton Rouge, La.

I)E4R GOVERNOR EDWARDS: We have been asked to provide our views con-
cerning prol)lems associated with amendments to 11. I. 9560, the Wright-Breaux
Amendment affecting the U.S. Army, Corps of Engineers' 404 Permit Program.
Accordingly, we are pleased to express recommendations of the )epartment of
Public Works.

Specific needs and problems of this Department are reflected through the
police juries and local governing bodies who are experiencing numerous delays
in performing normal, critical and unusual maintenance of existing drainage
channels. These drainage channels usually have been designed and are constructed
as a part of the state-wide drainage program. Whilh waiting for approval of
Yermit applications, repeated flooding of developments and improvements
frequently occurs. These delays seriously discourage and prevent drainage channel

maintenance by state and local governing bodies. It is imperative that thee
drainage channels be promptly maintained through a continuous program without
extended delays while acquiring a permit from the Corps of Engineers.

A statement in support of authority for states or local public bodies to l)erform
such maintenance is attached. It is requested that congressional support and
approval be obtained if possible. Should you have questions or need additi,,aal
information, I will be happy to obtain it for you.

Sincerely yours, Roy AGUILLARD. Director.

Enclosure.

STATEMENT IN SUPPORT OF MAINTENANCE OF )RAINAGE CHANNEI.,S TO BE
EXEMPT UNDER SECTION 404 P:RMImT RFQVIR'MENTS OF THE 1972 WATER
POLLUTION CONTROL ACT

Louisiana is unique among all other states relative to its geography and
physiography. Being located at the lower most point of a drainage area to which
41% of the United States directs its total runoff, Louisiana is forced to contend
with flood threat conditions on a continuous basis while these waters are origimiat-
ing distantly away from the state. Added to the problem is the fact that Louisiana
is predominately an alluvial area and consequently contains extremely wide,
flat, gradually sloping areas. The flood plains in Louisiana occupy ap)roxinmately
one-third of the total area and contain vast majorities of the natural resources.
These same areas also provide the nation's richest agricultural production areas
and contains all of the state's larger cities, most of the principal highways, pipe-
lines, utilities and major industries. The coastal area, including up to about 35-50
miles inland from the Gulf of Mexico is also rich in natural resources, agricultural
areas, fish and wildlife, and extensive developments.

These natural conditions and resources provide wide opportunities for develop-
ment and production. From the days of the earliest settlers until today and surely
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to continue into the future is the continued development, expansion, improvement,
and use of these prime attractive areas that are unlike any other state or portion
thereof in the United States. Along with this development, the need for drainage
and flood control has been met with comprehensive planning and construction of a
statewide drainage program and flood control systems to provide protection to
developments as they are justified.

Our area has prolific growth rates along with unusual sedimentation and
consequently drainage chaunnels have to be maintained more frequently than in
other parts of the nation so that growths and silt deposits within the drainage
channels which protect tremendous investments and costly improvements must be
timely controlled and removed. Practically all of these channels come under ths
jurisdiction of the present Corps of Engineers 404 Permit Program which requires
that a permit application be submitted and the permit acquired prior to performing
normal maintenance on the drainage channels in many locations throughout the
coastal area and river flood plains.

While the permit application is in process, which requires from three to six months
up to a year or more, we are repeatedly experiencing serious flood damages to
businesses, industries, residential area, and agricultural operations simply because
the maintenance program could not be carried our as required. Such a proces, has,
created an impossible situation whereby the State of Louisiana must regain its.
authority to maintain drainage channels under the statwide drainage program. As
it becomes necessary, these maintenance procedures should be freely available
without extended delays of acquiring a permit from the Corps of Engin.ers.

States in which drainage channels play a vital role in protecting from and
preventing flood damages to crop lands and improvements generally lie in coastal
areas of the United States. TLiat portion of Louisiana mainly affected is the State's
coastal area comprised of the following parishes: Cameron, Calcasieu, Vermilion,
Iberia, St. Mary, Terrebonne, Lafourc he, St. Charles, Jefferson, Plaquemines,
Orleans, and St. Tanmany.

Therefore, it is recornmeded that Senate considerations of the Wright Amend-
ment authorize the State of Louisiana and local governing bodies, and any other
state which has similar problems, to perform required maintenance on drainage
channels, particularly those located within "adjacent wetlands" or areas defined as
"navigable waters" which does not in fact contain a commerical navigation artery.
Such an exemption is vitally necessary if Louisiana is to retain and comtimume it.s
historical practice of fulfilling the State and local responsibility for maintenance of
existing drainage channnels. Should this authority not be restored, serious setbacks
to the State economy will result and many developments and improvements will
have to be abandoned.

MARYAND I)EPARTMENT OF AGRICULTURE,
Annapolis, Md., July 30, 1976.lon. JENNINGS RANDOLPHI,

Chairman, Senate Public Works (ommitee, Room 5121, Dirksen Building, U.S.
Senate, Washington, D.C.

l)EAR SENATOR RANDOLPH: Your attention is directed to hearings to be con-
ducted on July 27 and 28 relative to interpretation and implementation of Section
404, the Dredge and Fill Proposal, of the Federal Water Pollution Control Act.

All of us in Maryland were extremely concerned when the courts determined
that the authority of the Corps of Engineers under present law would cover "all
waters of the State." Maryland has been vigorous in it.; attempt.4 to exert control
over the environment. Even before this intrepretation, legislation was passed
and regulations were effective whereby a point source of pollution was being
corrected through the use of the permit procedure. Additional authority by the
Corps of Engineers in this area is indeed frustrating to our citizens and our State
agencies. As you well know, many regulations of industry, private property and
businesses have been placed into effect. We recognize that there must be an effort
on our part to make people conscious or the need for correction in these areas
that are creating problems for water quality. It seems unfair though to subject
them to an even more extensive del:t and red tape. We do have a good program in
Maryland and do not need the additional authority of the Corps to preempt our
State Regulations. To give you an example, there is one situation where a property
owner was losing approximately one foot of his property each year to erosion. llis
interest in trying to correct this problem required not only permits from the State,
but also from the Corps of Engineers. The land which he was attempting to con-
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lain and the structure being used was only the length of the area which had eroded
in the last 30 years. There was a 4 month delay in getting approval with State
hearings and the Corps of Engineers' permission.

I respectfully urge you to lend your support to the Wright Amendment which
In my opinion gives the Corps of Engineers the authority in the area in which it
should have. Your favorable consideration will be very much appreciated by all
of Maryland agriculture and I am sure by the citizens of the State.Sincerely, YouNo D. HANCE, Secretary.

STATE OF MIINNESOTA,
OFFICE OF THE GOVERNOR,

Hon. JN RANDOLP1, St. Paul, Minn., July 26, 1976.

U.S. Senate, 5121 Dirksen Building,
Washington, D.C.

)D.R SENATOit RANDOLPH: As you are aware, the Senate Public Works Com-
mittee has scheduled oversight hearings for July 27 and 28, 1976 on current prob-
lemn being experienced or anticipated on implementation and administration of
the Corps of Engineers 404 dredge and fill regulations. The Committee expects to
report legislation shortly after the conclusion of these hearings as a potential con-
ference vehicle for HR 9560 (S. 2710) which passed the House in June, 1976.

We have been informed by Committee Staff that the oversight hearings have a
closed witnes.s list and that July 27 is the date for testimony by members of the
Senate and the four executive agencies involved.

Your cooperation would be most appreciated and presenting the views of the
Statv of Minnesota on this issue. Attached herewith is a copy of a statement on
behalf of the state we would like to have read into the record.

Sincerely, WENDELL R. ANDERsO, Gorernor.

Enclosure.

STATEMENT ON BEHALF OF TIlE STATE OF MINNESOTA

The State of Minnesota is concerned with the forthcoming Senatc action on the
pre 4ent legislation S. 2710 concerning the extension of U.S. Corps of Engin-eers
authority over dredge and fill operations in navigahle waters.

A careful review and evaluation of HR 9560 (now designated S 2710), which
pa.zsed the House by a wide margin, indicates that the original bill as further
amended by the Breauix and subsequent Wright amendments would be most
acc table to the State of Minnesota subject to the consideration that additional
separate legislation is prepared to provide for adequate federal controls to protect
certain wetlands not covered by S. 2710.

The Wright Amendment as presented in the June 3, 1976 Congressional Record
would be acceptable for the following reasons:

(1) It would appropriately limit the definition of "navigable waters" as used in
Section 404 of PL 92500 in regard to federal jurisdiction, to those waters which
have traditionally been included, for administrative purposes, under federal
jurisdiction through unwritten agreements and administrative actions between the
state., and the Corpq. The addition of the definition of "adjacent wetlands" will
afford the protection needed for those coastal and freshwater wetlands which are
located contiguous to and within the reasonable limits of the "navigable waters"
hydrologic and biologic sy-tems.

(2) It would authorize mutual agreements between Governors and the Corps
to designate additional wetlands for federal permnit control. This would allow
those states who have existing regulatory programs to maintain their existing
permit programs, while at the same time providing a mechanism for those states
without such programs, or with only limited programs, to enter into agreements
with the Corps of Engineers for federal regulation. In Minnesota, major efforts
are underway to implement a program for delineating and classifying "public
waters" of the states to carry out a local-state program for regulation of changes
in the course, current or cross-section of these "public waters." Interference with
that program at this time would severely hamper state legislative intent to create
a sound local-state program of permit regulation addressing environmental as
well as economic concerns and it would inhibit successful implementation of the
recently enacted state laws authorizing such actions. If other states wish to work
out other agreements on regulation, they should be allowed to do so, but such a
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program should be a negotiated action and not subject to mandatory federal
laws.

(3) It would authorize the Corps of Engineers to delegate any functions of the
404 permit program to interested states to avoid duplicative programs. This
would lead to a better program of mutual cooperation and would reduce "bureau-
cratio red tape" by simplifying and shortening the permit process. In essence, it
represents the same concept presently being enacted on a local-state basis in
Minnesota-the development of mutually acceptable regulatory rules and regu-
latios within a broad legislative framework and the implementation of the pro-
gram at a local level wherever feasible and practical on matters of dominant local-
regional concern. Minnesota has accepted delegation of the NPDES permit
program from the USEPA. This program is operating very successfully, and we
see no reason why similar delegation of the Federal 404 program would not be
equally successful.

(4) It would exempt the regulation of dredge and fill discharges resulting from
normal farming, silviculture, ranching, certain maintenance activities or regula-
tion of these areas as they affect wetlands but this should not be accomplished
under federal water pollution control legislation. If such control is to be pro-
vided, it should be done under a comnprehencive wetland management program
which is under the jurisdiction of the U.S. Fish and Wildlife Service and which
provides for adequate mitigation (compensation) for regulatory restrictions on
use of certain specified wetland areas. Such federal legLslation could be most
helpful, but it should be through a separate legislative act which is carefully
conceived to allow reasonable economic development without excessive destruc.
tion of environmentally valuable wetlands.

(5) Finally, the Wright amendment provides authority for the Corps to issue
general permits" to cover minimal permit situations. This provision could help

to reduce the proliferation of permit required and allow more time for the Corps
to concentrate on major permit matter of national significance without requiring
large new Corps funding and staff additions for administration.

In summary, the State of Minnesota urges that the Senate. enact the key pro-
visions of S. 2710 and thereby assist the states in their water resource. manage-
m, at efforts in n spirit of mutual coordination and cooperation. It is also essential
that appropriate comprehensive federal wetland protection and preservation
legislation, including economic mitigation and compensation provisions, be
prepared and considered as separate legislation.

The future environmental and economic well-being of Minnesota as well as
other states rests with the development of carefully prepared federal legislation
which ensures a meaningful federal-state working relationship.

STATE OF MONTANA,
OFFICE OF THE GOVERNORt,

Helena, Mont., July 27, 197.Hon. JENNINGS RANDOLPH,

U.S. Senate, Chairman, Senate Public Works Commitee, Suite 4202, Washington,
D.C.

DEAR SENATOR RANDOLPH: M\ontana's position regarding S. 2710 is presented
in the enclosed copy of my July 2 correspondence to Senator Lee Metcalf.

The Section 404 permit program of the Corps of Engineers is an unpopular
extension of federal authority and an unwarranted usurpation of state and local
rights. Because adequate laws exist to regulate stream projects, the duplicative
federal regulations would delay if not altogether discourage desirable projects and
extract unnecessary expenditures on the part of both landowners and regulatory
agencies.

Particularly because the Wright Amendment could help resolve the controversy,
Montana urges the support of the Senate Public Works Committee for S. 2710.

Sincerely, THOUAS L. JUDGE, Governor.

Enclosure.
JULY 2, 1976.lHon. LEE METCeAL.,

U.S. Senate, Dirk.en Office Building, Room 1121, Washington, D.C.
DFAR LEE: According to information recently received from the National

Governors' Conference, the Ilouse, on June 3, passed 1I R 9560, the Federal Wi water
Pollution Control Act Amendments of 1976, by a vote of 339-5. This bill is now
pending in the Senate as 8. 2710.
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As passed by the House, the hill contain. several provisions of interest and
concern to Montanans, including:

1. Amendments to Section 404 (P.O. 92-500).
2. Authorization for the Construction Grant Program for fiscal years 1977,

1978 aT1d 1979.
3. Certification of Construction Grant activities b the States.
4. Extension of the Section 208 Water Quality Planning Program with full

federal funding.
Perhaps the most significant of these concerns is the Section 404 authority of

the Corps of Engineers to require permits for dredge and fill activities in navigable
waters. Under regulations published by the Corps in 1971, they would undertake
Phase 11 of this program July 1, 1976, thereby extending coverage to tributaries
of navigable waters.

We, in Montens, are opposed to this further intriv.:ion of federal control
onto traditional irets (,f Stat- r,,sponsiibility. We also f(4,1 this would impose an
additional burden on present and future users ,of Montana's waters, who would
have to meet the Corps requirevIwnt..

A recent ,urvey by the Inter.,tnte Conference on Water Problems indicated
that Montana ha- existing legislation to control nearly all the activities which
would he regulated by the Corps under Section 404. The Streambed Protection
Act, the Montana Water Use Act, the Floodway M1anagfement Act and the Mon-
tana W tr Pollution Control Act, provide a substantial foundation for State
control. It should alo be noted that Montana was among the fir-t of the western
States 1,) be delegated authority by the Environmental Protection Agency for
the National Pollution D~ischarge Elimination System. The Corps program under
Section 404, would, therefore, seem to be duplicative of existing State programs,
besidt's being burdensome and costly.

An amendment to Section 404 by RIepresev.tative Wright of Texas was approved
on the floor of the Itouse 234-121, and is contained in S. 2710. I feel it would
resolve the controversy now surrounding Section 404, and I, therefore, urge you
to initiate prompt Senate action on S. 2710.

With warm personal regards, I am,
Sincerely,

THOMAS L. JUDGE, Governor.

STATE OF MONTANA,
DEPARTMENT OF FISH AND GAME,

Helena, Mont., August 13, 1976.
Hon. JENNINGS R ANDOLPH,

Chairman, Commiittee or Public Works, Senate Office Building,
Washington, D.C.

DEAR SENATOR RANDOLPH: The proposed Wright-Breaux amendment to
the 1972 Water Pollution Control Act will allow accelerated destruction of this
nation's valuable and irreplaceable wethnds. As an agency charged with the
management of fish and wildlife, much of which is produced in wetland areas,
we strongly recommend that the Wright-Breaux amendment not be passed.

We request that this letter be made part of the hearing record.
Sincerely,

WESLEY R. \VOODGERD, State Fish and Game Director.

STATE OF NORTH CAROLINA,
GOVERNOR'S OFFICE,

Raleigh, N.C., July 88, 1976.
Senator EDMUND S. MUSKIE,

Senate Committee on Public Works,
4204 Dirkeen Building,
Washington, D.C.

)EAR SENATOR .MUSKIF: The State of North Carolina had hoped to be repre-
sented at the hearings conducted by the Committee on Public Works pertaining
to amendments to the Federal Water Pollution Control Act of 1972. Unfortu-
nately, we were unable to obtain time on the hearings schedule. I would like to
request that the attached statement which outlines our position on the amend-
ments be inserted in the record in lieu of direct testimony.

Your cooperation in this matter is appreciated.
Sincerely, . . ... .

JAMES E. HOLSHOUSER, Jr., Governor.
Attachment.
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Because our state was unal)le to appear before your suhcoinmitee on July 27,
I request that this statement, be included in the record as North Carolina's
-position oil the Federal Water Pollution Control Act oif 1972, including Section
404.

While we certainly endorse the Senate's intentions to undertake a coml)re-
hensive review of this legislation next year, we would urge adoption of several
prol)osals as quickly as possible. These inclde eqifitahle formulas for (listribufting
construction grant funds among the state, more realistic deadlines for completing
of mandated water quality management plans, streamlined p)roce(lures for the.
review and approval ef wastewater treatnient plan applications, and extension of
the deadline for compliauce with 1977 treatinmt requirements. In approving
111t 956() the house of Representatives has already adopted several of these
much needed changes.

We endorse the Tahnadge-Ninn allocation formula, which would he l)asd 150
percent on population and 50 percent on needs, as the nost equitahle formula for
the distribution of "201" constriction grant funds. The present formula is riddled
with inaccuracies and has been repudiated 1) *v EPA. North Carolina is inequitable
treated by the formula which is based entirely on needs.

We support the House-passed amendment to Section 203 of the Act, which
would permit the consolidation of step, two and three for pr, jects uil(,r one
million dollars. This revision would clearly expedite the certification of small
projects. Presently, in many instances, the current three-step process has eaunsed
excessive (lelays in the completion o)f small projects.

Water quality management planning as authorized in Section 208 of the Act
is another area of critical concern. A recent Federal court ruling mandates the
completion of such plans statewide by November, 1978. The experience of regional
planning agencies across the country suggests that, at least two and one-half years
is required to produce a "208" plan, from the date of grant award to the actual
approval of EPA. At our request. Senator Morgan has proposed an amendment to
relate the deadline for plan completion to the award date for the planning grant.
I urge your support of that amendment.

Section 13 of the House Bill proposed amendment of Section 301 of the Act
to allow extensions of the original deadline of July 1, 1977, for public treatment
plants to meet secondary treatment standards. At present, it appears that less
than half of the publicly owned l)lants in the nation will be able to meet those
standards. It seems only reasonable to permit defined extemnsiions to those local
governments that are making a conscientious effort to attain compliance.

In regards to Section 404, North Carolina would favor the introduction in
the Senate of an amendment which would achieve the following:

A simple moratorium on the enforcement of Phase II and 111 lernt
requirements. The Congressional moratorium would remain in place for
one year until a comprehensive review of P.L. 92-500 could be undertaken
and completed by the next Con gress. In the interim, the ACE would con-
tinue to require permits in Phase I areas only, and future permit requirements
would not affect projects currently under contract for construction.

Our second preference would be as follows:
The Wright/LIart Amendments with certain clarifications and additions

(a) With regard to the Wright amendment:
The definition of navigable waters should be revised to include waters

which have been used in the pabst as a nheans of transport in interstate com-
merce as well as those which are or could be used in this manner,
(Section 404(d) (1) of the amendment). This revision would make the Wright
definition synonomous with the definition of navigable waters in existing
ACE Regulation, 33 CFR 209.120(d)(1) which governs permits under the
1899 Act.

The section outlining the exemp ion of federal or federally a.sisted projects
which require an environmental impact statement or a.ssessmnent is too broad.
It should be made more specific or eliminated.

Any amendment should include a section which allows the ACE to delegate
the permit programs to the states with a provision for penalties. In addition,
there should be a provision authorizing mutual agreements between state
governors and the ACE to allow designation of wetlands in addition, there
should be a provision authorizing mutual agreements between state governors
and the ACE to allow designation of wetlands in addition to those covered
in the Phase I definition.

(b) With regard to the Hart amendment:
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We are supportive of the provision to exempt from permit requirements
normal farming silviculture, ranching activities, certain maintenance activities
or regulation of farm stock ponds or irrigation ditches.

We support the authority for isuance of general permits.
We are concerned about the use of the wording "minimal adverse cumula-

tive effect" which is vague and can vary greatly depending upon the issuance
of regulations. This should be clarified in the Hart Amendment.

A provision for delegation to states of the responsibility for the administra-
tion of the permit program should be added.

We support that portion of the Hart Amendment which exempts from
permit requirements the maintenance of existing structures, etc. (Section 404,
paragraph 2).

STATE OF NEBRASKA,

Hon. JF.NMtNOs RANDOLPT, Lincoln, Nebr., July 93, 1976.

U.S. StWes Senator, Chairman, CommiUee on Public Works, 4200 Dirksen Senate
Office Building, Washington, D.C.

DEAR SENATOR RANDOLPH: Enclosed is a letter rexpressing my views on the
matter before your Committee July 27 and 28.

I would appreciate it if the letter could become part of the official record of thebearing proceedings.
J. JAMES ExoN, Governor.

Enclosure.
STATE OF NEBRASKA,

lion. JENNINGs RANDOLPH, Lincoln, Nebr., July 23, 1976.

U.S. Senator, Chairman, Committee on Public Works, 4200 Dirksen Senate Office
Building, Washington, D.C.

DEAR SENATOR RANDOLPH: I am writing to urge favorable consideration of
S. 2710 when it comes before your Committee on July 27. It contains a number
of important amendments to the Federal Water Pollution Control Act that should
be enacted to aid the states' ability to meet our national water quality cleanup
goals. I am fully convinced that there must be a closer working relationship

etween the states and the Federal Government on the water quality endeavor.
Enactment of S. 2710 should enhance both the states' and the Federal capability
for this necessary cooperation.

I have a very specific interest in Section 16 of the bill which specifically relates to
amendments to Section 404 of Public Law 92-500. I will address that in consider-
able detail. My comments address two major points. One, the present definition of
"navigable waters" is an obvious overreach of Federal authority. Secondly, the
states have, on thc whole, the capability to handle water quality enhancement
programs.

I have been involved through the National Governors' Conference and through
activities within my own State of Nebramka with the Corps Permit Program for
quite some time. My actual involvement came long before the March, 1975,
District Court decision to direct the Corps to broaden their enforcement proce-
dures of Section 404. My involvement with this activity originally centered around
an attempt by the Corps of Engineers to declare the Platte River in Nebraska a
navigable river under Section 10 of the Rivers and IHarbors Act of 1899.

This seemed to be an absurd approach, and I objected strenuously to such
activities by the Corps of Army Engineers. As of this date, the Platte River has
not been declared a navigable stream under Section 10.

It is Nebraska's position that implementation of Section 404 as suggested by the
rules and regulations of July 25, 1975 would be an overreach of Federal authority.
The amendments contained in S. 2710 are a first step to remedy this situation.

The more specific definition of navigable waters for Section 404 permits is
necessary providing the authority for mutual agreement between the Governors
and the 'orps to designate any additional wetlands for Federal permit control
a ars reasmable; and the exemption of the regulation of dredge and fill dis-
charges resulting from normal farming, silviculture, ranching, certain maintenance
activities, or regulation of farm stock ponds or irrigation ditches is essential.

Furthermore, I am keenly interested in the provision to authorize the Corp.
to delegate any functions of the 404 Permit Program to interested states to avoid
duplicative programs. Nebraska has, been quite involved and has closely monitored
the results of an extensive questionnaire provided for state response by the Inter-
state Conference on Water Problems. This organization representing states'
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water InteLdSts circulated tne questionnaire under contract with the Corps. The
purpose of the survey was to provide the Corps of Engineers information on the
capability of the states to provide assistance in implementing Section 404 of
P. L. 92-500. I have been informed that the Interstate Conference on Water
Problems has presented several preliminary reports to the Corps of Engineers and
that the Corps of Engineers has made this information available to the Congress
and the interested Federal agencies.

One of my staff members directly involved in the study, has provided me with
periodic reports on the IdWP study progre s, based on information which has
been released by the Corps of Engineers. It is my understanding that the states
have many programs which are being duplicated in whole or in part by the Corps
of Engineers Section 404 program. This is an unwise use of our scarce state and
federal funds and a luxury that we cannot afford in our efforts to clean up our
nation's waters. This duplication is also inconsistent with Section 101(f) of P.L.
92-500 which provides for minimization of bureaucratic red tape.

It is also my understanding that many of the states have indicated their
willingness to ecek duplication of Section 404 programs if Congress amends P.L.
92-500 to permit such delegation. This would be an excellent opportunity for
Congress to further implement &'-oction 101(b) of the Act which provides for
maximization of state participation.

I have been told that some Federal agencies and environmental groups may
oppose delegation because the states "do not have the capability to carry out
the program." I would suggest to the committee that the states, if permitted to
seek delegation will develop that capability very quickly, if it truly does not
exist at the present time. They have developed capability before when it wlis
needed (the NPDES program, for instance), and they can develop capability for
the Section 404 program.

In reviewing the preliminary of the ICWP states' survey, a number of state
comments appear. Some of the more pertinent comments are as follows:

"Intrusion into and usurpation of states' rights."
"Authority is being extended to waters well beyond the limits of what could

be considered in the national interests. Jurisdiction over privately owned artificial
canals and reservoirs and over minor tributary streams is unreasonable."

"Cannot survive under the present programs which have complete and unalter-
able federal dominance. The scope of Section 404 as redefined following judicial
interpretation is now too broad and infringes unnecessarily on states' prerogratives.
The definition of "navigable waters" needs redefinition and clarification.

"The 404 program is far too broad and greatly exceeds the necessary level of
involvement for federal interests. Its red tape is almost certain to create either
total nonenforcement or bolster the environmental red tape backlash movement
to the detriment of the legitimate goals of the movement.

"Apparently, a central purpose of this questionnaire relates to the probability
of state duplication and/or acceptance of Section 404 permit jurisdiction. It is
our opinion that the scope of Section 404 is excessive, whether or not states
choose to accept a delegation of this authority. The resources and manpower
the state or the federal government has to expand in environmental fields is
limited and would much more wisely be spent on productive programs."

In summary, I urge your Committee to take affirmative action on S. 2710 and
ask for Senate approval as rapidly as possible. The sixty-day phase 11 implemen..
station delay granted by President Ford has provided time to enact appropriate
legislation that will be reasonable.

Sincerely, J. JAMES EXON, Governor.

COMMONWEALTH OF PENNSYLVANIA,
PENNSYLVANIA Fisii COmMIssIONp,

Harrisburg, Pa., Juhy 14, 1976.
1-on. JE:NNINGS RAND>OLPH,

Chairman, Seate Committee on Public Works,
Washington, D.C.

DFi*R SENATOR RANDOLPH: We have been made aware of the hearings scheduled
for July 27 and 28 on the Wright-Breaux amendment of Section 17, tt.R. 9560,
which although somewhat more palatable than the original Breaux amendment
to Section 404 of the Federal Water Pollution Control Act still presents serious
danger to the wetlands of the United States. We are opposed to this amendment
as being deleterious to the protection presently provided to the majority of this

76-161-76-0
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nation's important marshes, wetlands and recreational lakes. We were extremely
... pointed to learn that the Wright-Breaux amendment was not subject to
public hearings, and with a matter as complex as this has become, and considering
the ramifications of its provisions, we would respectfully urge that the least that
be done is to hold public hearings on this amendment. Concurrent with this, we
would urge that, the U.S. Army Corps of Engineers be permitted to implement
Phases I and II of Section 404 apparently in force.

In summary, the Pennsylvania Fish (ommission opposes the Wright-Breaux
type of language in amending the 1972 Water Pollution Control Act, and urges its
defeat-thus saving the Corps of Engineers' permit program presently in force.Respectfully,

RALPH V. ABELE, Executive Director.

COMMONWEALTH OF PENNSYLVANIA,
PENNSYLVANIA GAME COMMISSION,

OFFICE OF EXECUTIVE DIRECTOR,
Harrisburg, Pa., July 13, 1976.

lion. JENNINOS RANDOLPH,
Chairman, Committee on Public Works,
Senate Office Building, Washington, D.C.

DEAR SENATOR JENNINGS: Your Public Works Committee will soon hold
hearings on the Wright-Breaux amendment to Section 404 of the Water Pollution
Control Act of 1972.

We are unalterably olposed to the language of the Wright-Breaux amendment
or any similar language. Our invaluable wetlands must be protected and preserved.
We respectfully urge the Committee to consider language to guarantee protection
and preservation of these priceless and irreplaceable lands.

Please bring our plea to the attention of the Committee. Thank you.Sincerely,S e GLENN L. BowERs. Executive Director.

SOUTH CAROLINA STATE PORTS AUTHORITY,
Charleston, S.C., July 2s, 1976.

Re section 404 hearings.
Hon. JENNINGS RANDOLPH,
Chairman, Committee on Public Works, U.S. Senate,
Washington, D.C.

DEAR CHAIRMAN RANDOLPH: Section 404 of the Federal Water Pollution
Control Act contains a little noted provision which may cause this State agency,
and many other applicants for dredge and fill permits, needless cost and uncer-
tainty. Section 404(c) provides that the Administrator of the Environmental
Protection Agency may "prohibit" the specification of any disposal site if he
"determines, after notice and opportunity for public hearings, that the discharge
of such materials into such area will have an unacceptable adverse effect on
municipal water supplies, shellfish beds and fishery areas (including pawing and
breeding areas, wildlife, or recreational areas)."

Pursuant to this Section, the EPA is authorized to conduct a detailed and
lengthly procedure when it invokes its jurisdiction.

The Corps of Engineers conducts a lengthy procedure in its determinations on
dredge and fill permit applications pursuant to Section 404(a), the National
Environmental Policy Act, the Intergovernmental Cooperation Act and other
statutes. In the case of a permit application which involves the preparation of an
environmental impact statement and the conduct of public hearings by the
Corps of Engineers, these Corps procedures take a very long time to be completed.

Section 404(c), as it is presently written, allows the EPA to invoke its juris-
diction, and to begin and conduct its procedures, after the Corps of Engineers'
procedures have been completed and after the Corps has determined that a dredge
and fill permit should issue.

Because EPA is involved in the Corps of Engineers Section 404(a) procedure
through comments and coordination on both the permit application and the
draft environmental impact statement, the EPA is fully advised of the pendency
of a particular permit application while it is pending before the Corps of Engineers.
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It seems only reasonable, therefore, that the EPA should be required to exercise
its jurisdiction under Section 404(c), if at all, at thne same time as the Corps of
Engineers is considering the permit application, utilizing the same procedures
wherever possible. Duplicate public hearings and intergovernmental coordination
could thus be avoided. If the EPA has acted prior to final Corps action, the Corps
of Engineers' decision, should it be in favor of issuing the permit, could then be
relied up~on by permit ap plicants as being a fijal administrative determination.

The South Carolina ,State Ports Authority has recently t tstified before your
Subcommittee on Water Resources on topics related to this point. A copy of
that testimony is enclosed. In that testimony we recommended to the Committee
an amendment to Section 404(c) vhich would not change EPA's jurisdiction
with regard to dredge and fill permits but which would eliminate duplication and
uncertainty from the dredge and fill permit application process.

We have set forth this proposed amendment as a separate enclosure to this
letter.

We respectfully request your attention to this unclear, burdensome, costly and
unnecessary provision of Section 404(c) and urrge remedial action.

Your inclusion of this letter as part of the record and your consideration of this
issue is appreciated.Sincerely, W. DON WELCH.

Enclosure.

TF, STIMONY OF W. DON WVELCH, EXECUTIVE DIRECTOR OF THE SOUTH CAROLINA
STATE PO1UT8 AUTHORITY

Mr. Chairman, Members of the Committee: My name is W. Don Welch. I am
executive director of the South Carolina State Ports Authority. Appearing with
me today are W. W. Johnson, chairman of the Authority Board, and Martin S.
Baker, our environmental counsel.

The State Ports Authority serves South Carolina as the agency with general
jurisdiction over all port and harbor activities within the state. Its legislative
mandate directs it to work toward the development and improvement of the
harbors and seaports of the state and toward the increase of waterborne commerce.
Since its establishment in 1942, the State Ports Authority has developed a modern
and highly-effective ocean terminal system with a major port ia Charleston and
two important subsidiary ports in Georgetown and Port Royal. South Carolina
now has port facilities valued at $220 million; planned expansion will increase
this value to about $300 million by 1980. Charleston, now the nation's twelfth
largest port in value of trade, is a dynamic port with a steadily growing level of
activity.

This subcommittee has recognized the importance to the national economy of
the adequate maintenance of harbor channels to required depths. The vast
majority of our nation's international trade moves in ships. This trade moving
in oceangoing vessels now totals well over $124 billion. A partnership between
federal and local interests provides the infrastructure to support this trade.
Local interests provide the ocean terminal facilities with direct land and water
access. The Federal Government carries the main responsibility in supplying the
major channels and waterways. The South Carolina State Ports Authority shares
with ports throughout the nation the continuing concern for adequate harbor
maintenance in the face of growing economic and environmental challenges. The
challenge ha brought forward important new issues regarding dredging practices,
technological innovation, permit procedures and the rules played between local
and federal interest in navigation projects.

In South Carolina, as in many other areas, development of a harbor system
has blazed the trail for industrial progress. Access to world markets has become
the key factor in the success of commerce, manufacturing and agriculture. Within
our state, this positive economic impact benefits not only those seaboard counties
where harbor facilities are located, but also major inlandmanufacturing counties.
There is a substantial use of and dependence on our harbors by agricultural and
manufacturing interests. A recent study by the University of South Carolina
shows that the impact of the port on the state income is more than half a billion
dollars. Some 1,500 firms in all of the state's 46 counties use the State Ports

system regularly. The direct and indirect employment is 30,000. Also, South
Carolina exports 29 percent of its agricultural production, the highest percentage
in the nation.
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South Carolina p'r-vs serve the federal interest in several significant ways.
Most importantly, the Port of Charleston has become a favorable balance'of
trade port with more than 60 percent of its cargoes being exported. The export/
import balance shifted favorably toward exports in 1973, and has steadily increased
since then. Our ports serve as a door to world markets for American-made goods,
especially machinery, newsprint and paper products, and forest products. In
addition, the port system has helped to make South Carolina a national leader
in foreign investment in manufacturing plants. Firms from more than a dozen
nations have invested $1.5 billion in more than 85 major manufacturing plants
and service organizations. In effect, this makes the port system a major importer
of jobs and capital into the nation.

In grappling with some unique problems in Charleston Harbor, we have devel-
oped specialized information on issues that reflect the national concerns. For this
reason, we wish to review some specific issues related to Charleston Harbor and
to place them within the context of national policy on dredging, harbor main-
tenance and the federal permit procedures.

SANTEE-COOPER REDIVERSIONt

The present at thorized channel depth at the Port of Charleston is 35 feet.
While neighboring ports received approval for deeper channels, Charleston has been
held to this depth for many years because of excesive silting and shoaling. Deeper
channels would be virtually impossible to maintain without substantial relief of
the silting and shoaling. The cause of the silting has been clearly attributed to
the diversion of the Santee River water into the headwaters of the Cooper River
in 1942. Before then, the Cooper River was more a marine estuary than a rivr.
Fresh water flow was at a gentle rate of less than 100 cubic feet per second. The
magnifloent harbor into which the Cooper River flowed was clean and clear.
Natural water depths in the harbor ranged up to 84 feet.

With the diversiuii of the Santee River, the hand of man changed the natural
order of things. The drainage area of the Cooper River was increased more than 12
times to 15,000 square miles. Fresh water input increased to more than 156 times
the natural condition. Some ten billion gallons of additional fresh water come
into the harbor each day, carrying millions of tons of silt. This overwhelming
increase of silt-laden fresh water completely disrupted the natural flushing action
of the tides turning the harbor into a giant silt trap.

It is now necessary to dredge up to 10 million cubic yards of materials each year
to maintain navigation channels at even the inadequate 35-foot depth. The Corp.
of Engineers needs more than $5 million annually to keep the channels, reaches and
anchorages at project dimensions. At the same time, large tracts in the harbor area
must be set aside as disposal areas. Because of the environmental and fiscal cosL,
such practices cannot continue indefinitely.

The solution to this drastic problem will be provided in the Santee-Cooper
Rediversion Project, a federally-funded project to return the Cooper River more
closely to its natural character and hydrology, substantially reducing the volume
of silt and the cost of dredging. This project has been authorized by this committee
and by Congress and construction funding has beeu provided. Continued funding
must be provided to make certain that construction proceeds on a timely baqis. As
construction is expected to take several years, the port must meanwhile continue to
cope with massive loads of silt.

AUTHORIZED HARBOR DEPTH

Associated with the Cooper River Iiediversion Project is the Charleston Harbor
Deepening Project, the harbor improvement project. This project will correct
some of the long-term damage of the years of silting, eliminate some channel limita-
tions and enable the port to continue to serve the growing demand for access to the
harbor and the world.

The basic facts are simple. The ocean shipping industry is currently going
through a major technological revolution. New specialized ships are unlike any
ships ever seen before in the history of ocean navigation. They are faster, wider,
dee per-and they require wider and deeper channels withinn which to navigate.

To keep pace with this technological revolution in shipping, the imperatives for
Charleston harbor as recommended by the Corps of Engineers are these: A
minimum channel depth of 40 feet in existing channels with 42 feet at the harbor
mouth; expansion and deepening of the main anchorage; and enlarging and
deepening of the turning basins to assure safety while maneuvering ships.
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The need and value of this project has been clearly demonstrated. After thorough
review and approval by the Board of Engineers for Rivers and Harbors, the
Charleston Harbor Deepening Project has been presented to Congress for authori-
sation this year. Its implementation, together with the annual channel mainte-
nance within the harbor, has focused our agency's attention on the dredging issue
and has highlighted what we believe to be a growing national concern.

DISPOSAL OF DREDGED MATERIALS

The current method of disposal of dredged materials calls for the use of disposal
areas located either in marshland, wetland or upland sites. The responsibility for
p roviding the disposal sites falls upon our agency, and the cost is borne by the
.tate of South Carolina. The routine practice now is the use of diked marshlands
for the reception and detention of materials from the channels. This method
causes the destruction of exi-ting lif- in the marshes. Studies also indicate that
thu runoff fronk the disposal areas involves several environmental issues. In addi-
tion to the environmental consequences, the procedural and economic burdens
imposed by the requirement to make disposal areas available are enormous. In
view of this, it is likely that the establishment of additional dredge material
disjR sal sites will he extremely difficult.

In Charleston Harbor the annual amount of dredged material is so great that a
disposal alternative which would allow disposal of greater portions of the material
at sea is worth consideration. The Corps of Elngint rs has investigated the use of
a special dredge and barge combination which might iiiake transportation to sea
an ,conomicallv favorable alternative. There is an urgent need to have such
c,,imbination barges and dredge e(luipment constructed and put into operation
throughout the United States.

The effects on the ocean environment and marine ecosystems of dumping
harbor spoils at sea are not quantitatively known. The issue of ocean dumping
r('gulation also remains ini question. A recent report for the National Ocean Policy
Study of the Congress for the commiitttc chaired by Senator Erinst lollinigs of
South Carolina notes a fundamental disagreement on what the ultimate goals of
the Marine Protection, Research and Sanctuaries Act on ocean dumping really
are. One viewpoint holds that the Act nandates a banning of ocean dumpiiin
while the other contends that the Act calls for strict regulation and the choice oJ
oce n dumping when it is the environmentally best di-p,.sal method. The study
nflt(.5 that the E'nvironmental Protection Agency has taken a somewhat ambiva-
lent approach toward ocean dumping and that it is not possible to evaluate
properly the direction of EPA ocean dumping control strategy.

On this matter, appraisal from the National Ocean Policy Study suggests that
the Marine Protection, Research and Sanctuaries Act. may need amendment to
clarify the Congressional intent. Practical limitations and the regulatory uncer-
tainty make the pursuit of oeean disposal for current and near-terni dredging
projects problematic. This situation combined with the severe constraints oil
developing new disposal areas forces an intensified light on current disposal
practices and the use of existing disposal areas.

A timely determination of the federal policy on ocean dumping is essential for
any long-range disposal planning. Apparently, existing scientific knowledge will
not allow a precise determination on the environmental sundness of ocean dump-
ing. Additional research and development programs on ocean dumping and its
alternatives should be undertaken without delay.

In addition, federal policy should seek to .implify and, where possible, eliminate
duplicative bureaucratic procedures on dredge and fill permit matters. As it
stands today, it is possible for the duplicate procedures embodied in Section
404(c) of the Federal Water Pollution Control Act to occur one after the other
rather than being conducted concurrently. Surely, the federal review proces.m on
the dredge and fill permits th:tt are typically sought by public port agneie are
so long and so complex that it should be possible for all federal reviews to be
conducted in unison.

For example, Section 404(c) can be interpreted to allow the Environmental
Protection Agency to invoke its jurisdiction at the end of a lengthy review process
by the Corps of Engineers, convoke a public hearing, deliberate and issue a finding
on the basis of issues which could easily have been identified and addressed long
before, while the Corps was conducting its deliberations.

This cumbersome and non-productive process with its long potential delays
can produce significant public costs when it involves a public project proposed
by a public agency.
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DREDGING ISSUES

The South Carolina State Ports Authority is now in the final stages of a
federally-funded study on dredging. In investigating both the projected dredging
demand throughout South Carolina and the disposal alternatives available, this
study has developed information with broad significance. Data from the National
)redging Study and the Dredged Materials Research Program of the Corps

of Engineers at Vicksburg, Miss., have been applied to Charleston Harbor's
disposal problems. This study has concluded that the solution to our disposal
crisis lies in the judicious selection and application of the most modern disposal
technology and the development of innovative management for disposal areas.
Suchplans and techniques could conceivably postpone for years the need for major
new disposal areas thereby avoiding the substantial environmental and practical
problems associated with disposal area development.

The technology that could extend the useful life of disposal areas for years has
been examined in the Dredged Materials Research Project. These include
mechanically-assisted dewatering of dredged materials and rigorous engineering
and maintenance of dikes. However, the l)redged ,Material Research Proklet
stopped short of develo ing specific strategies for applying these technologies -s. N)r
were the questions of funding management costs addressed.

Clearly, national policy as stated in the National Environmental Policy Act
supports efforts to avoid or postpone development of new disposal areas throllgh
extending the life of existing areas. It should be federal policy to support strategies
of management that recognize the value of existing disposal areas and maximize
their worth.

For this reason, the South Carolina State Ports Authority believes the develop-
ment of sound disposal area managenwent plans and practices should be a federal
objective. Technology considered in the l)redged 'Mat( rials l)isposal Projct
should receive practical application in conjunction with federally-supported
maintenance or construction projects.

FEDERAL INVOLVEMENT

The procedural complexities associated with harbor maintenance have increased
in each recent. year. For the most part, this can be attributed to increased environ-
mental concern. These complexities have had corresponding costs. As a result,
annual federal appropriations for harbor maintenance have increased each year
while in many areas, the cffuctiveness of the project' has declined. It should be
remembered, how(,ver, that harbor and channel maintenance represents the single
major federal ptilli,- works commitment to ocean shipping. Extensive non-federal
public and private investment shares with the federal government both in the
cost of channel maintenance and through the maive capital investment by state
and local agencies in port construction.

If the federal-local partnership is to remain viable, the long established principal
of participation by local interests obviously must remain. I however, port officials
throughout the nation have observed an apparent trend to place on the shoulders
of the local interests the burden of the new complexities involved in navigation
projects. At the 1975 meeting of the American Association of Port Authorities, a
resolution on this topic cited a trend toward excessive rigidity by the federal in-
terests in interpreting the conditions of local cooperation. This threatens to
create an unreasonably rigid policy which is not in keeping with the historic
federal-local partnership. Our own experience with the Charleston Harbor Deep-
ening Project and reports from ports throughout the nation have produced exam-
ples of the policies. Such examples include the new local burdens for providing
disposal areas that meet strict current environmental criteria, and for assuming
the responsibility for water pollution control measures. Federal legislation and
policy on environmental matter.; have to a great extent created these burdens;
therefore, federal procedures for implementing them should be reasonable. They
should not be an unreasonable burden involving procedural complexities which
have no substantive purpose.

We believe the important f.'deral role in harbor and channel maiilteunuice
should be emphasized and fllly supported in lie.u of federal involvement in other
port development areas. With this in mind, the South Carolina State Ports Au-
thority has joined with other port agencies in opposing federal government finan-
cial assistance for port capital improvement projects. 'Most port officials share the
position adopted last year by-the American Association of Port Authorities. This
position supports the right of the public ports of the United States to self-develop-
ment in a climate of free competition. It opposes federal Involvement in the direc-
tion and control of port and terminal development.
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CONCLUSION

The federal mandate to support development of navigation channels in the na-
tion's harbors has a long and clear legislation history. For many years, the federal
involvement has proved its importance in serving the commercial and military
shipping needs of the nation. In considering the Water Resources Development
Act of 1976, this subcommittee has the opportunity to resolve some important
issues on dredging and permit matters. To summarize our concerns in a national
policy context, we wish to propose a number if positions for consideration by this
committee:

First, to extend the useful life of existing disposal areas, federal legislation
should authorize the practical applications of disposal area management practices
in conjunction with federally-supported maintenance and construction projects.
We are submitting suggested draft legislation with this testimony to accomplish
this objective.

Second, simplification of the permit process for dredging and dispoasl projects
should he encouraged We are suggesting a legislative change which would help to
accomplish this by coordinating the Corps of Engineers and Environmental
Protection Agency review and hearing procedures on dredge and fill permits
sought by public agencies.

Third, federal policy on open water and ocean disposal should be clarified to
permit such disposal when it is the environnentailly sound alternative. To slipport
this, additional research and development programs on ocean disposal and its
alternatives should be authorized in conjunction with -ongoing dredging and
disposal projects.

And fourth, a federal study should be begin to establish reasonable and work-
able guidelines for local cooperation on navigation projects. This study should
specifically address those new burdens which have been ceated by technological
change and environmental concerns.

Please accept my thanks for the opportunity to state these concerns aild to
review our agency's activities on dred:zing and permit matters. I would~glhdly
respond to any question-A you may have.

SOUTH DAKOTA DEPARTMENT OF GAMf, FISH ANT) PARKS,
Pierre, S. Dak., July 29, 1-1176.

lion. JENNINoS RANDOLPH,
Chairman, Com miftee on Public Works,
Senate Office Building, Washington, D.C.

DEAR MR. RANDOLPH: The South Dakota Department of Game, Fish, and
Parks requests this letter to be entered as part of the hearing record on the Wright-
Breaux Amendment ll.R. 9560, to Section 404 of P.L. 92-500 (the 1972, Water
Pollution Control Act).

We believe that this amendment seriously weakens Section 404 of P.1,. 92-500
and jeopardizes many of our country's important wetlands to uncontrolled
exploitation and degradation.

We also believe that Section 404 of P.L. 92-500 currently provides many of
the environmental controls necessary to maintain stream and marsh integrity
and a suitable method of reviewing and commenting on proposed projects.

Sincerely,
JOHN Poi'owsKi, Secretary.

OFFICE OF THE ('G-OVERNOR,
ST\TE CAPITOl,

Austin, Tex., July 23, 14976.
Senator JF.NNINGS RANDOLPH
Chairman, Senate Public lVorks Canommittee, Dirksen Senate Office Building,
Washington, D.C.

)EAt SENATOR RANDOLPH: I respectfully request that the Senate Committee on
Public Works take careful cognizance of and give thorough consideration to the
views set out in this correspondence in connection with your oversight hearings on
Section 404 dredge and fill permit legislation scheduled for July 27 and 28, 1976,
and that it be made a part of your hearing record.

Congressional hearings and related in depth consideration of this vital subject
point to the clear conclusion that the traditional and historic definition of "Navi-
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gable Waters" serves the present and future best interest of our nation and my
state. Further the role of primary responsibility vested in the states to "prevent,
reduce and eliminate pollution, to plan the development and use (including
restoration, preservation, enhancement) of land and water resources" must be
maintained if a meaningful partnership between state and federal government
remains a reality. Senate Concurrent Resolution 82 adopted by the Texas Legisla-
ture sets out succinctly these concerns and viewpoint and is included for your
consideration and hearing record.

I strongly feel that the "Wright Amendment", Section 16, of S. 2710 as it
pertains to Section 404 of P1L 92-500, contains numerous positive and remedial
provisions worthy of support and favorable consideration by the Senate.

Additionally, further clarification of the intent of Congress to retain and protect
the states' role and responsibility in otherwise exempt federal projects alight be
considered in your oversight deliberations.

Mr. Chairman, I appreciate this opportunity to offer our views and recommenda-
tions on this far-reaching matter for your consideration and that of the menibiers of
the Senate Committee on Public Works. I trust I may reserve the privilege to
file additional material for the record as circumstances dictate.

Sincerely,
DOLpIi BRISCOE,

Gurernor of Texas.

SENATE CONCURRENT RESOLUTION

Whereas, The Congress of the United States has historically affirmed that the
primary responsibility for water resource managennt resides in the states; and

Whereas, In enacting the Federal Water Pollution Control Act Amendments
of 1972 (P.L. 92-500), the congress reaffirmed its intent by stating its policy "to
recognize, preserve, and protect the primary respond abilities of State. to prevent,
reduce, and eliminate po!iution, to plan the development and use (including
restoration, preservation, and enhancement) of land and water resources": and

Whereas, [his historic recognition of the authority and responsibility of the
states in developing and sing land and water resources ik placed in serious
jeopardy by an interpretation of the Federal Water Pollution Control Act Amend-
ments of 1972 by the United States District Com t in the case of Natural Resources
Defense Council v. Calloway; and

Whereas, Regulations drafted by the United States Corps of Engineers respon-
sive to this district court action, if carried to conclusion would substantially
expand the federal authority over the lakes, streams, rivers, and wetlands of the
United States to the detriment of the exercise by the several states of their
traditional responsibilities; and

Whereas, The effect of implementing, the regulations published by the Depart-
ment of Defense Corps of Engineers and the Environmental Protection Agency
in the Federal Register, Volume 49, Number 68, Tuesday, May 6, 1975, would
be to deprive the State of Texas of its authority to carry out its responsibility for
land and water resource conservation and preservation in the following regards:

(a) sound cultural and conservation practices that have brought productivity
through change to millions of acres of land would be restrained, and federal
permitting authority extended to all natural and artificial lakes (including stock-
pond.s), rivers, streams, and wetlands;

(b) dredge and fill operation. in the thousands of square miles of land protected
by levees would be unnecessarily regulated, and Texas farmers could be required
to obtain a federal permit before plowing or land levelling operations;

(c) orderly processes of state water rights administration would be interrupted;
(d) agreements for operation of interstate streams under compact between

states, with the consent of the Congress of the United States, would be Infringed
upon: Now, therefore, be it

lcso, cd, That the Senate of the 64th Legislature of the State of Texas, the
House of Representatives concurring, meeting in Regular SsiGn in the Capital
of Texas at Austin, hereby memorialize the Congress of the United States,
requesting that the congress amend and revise the Federal Water Pollution
Control Act Amendments of 1972 as may be required to insure that the Environ-
mental Protection Agency and the United States Corps of Engineers comply with

-the intent of congress that they are to recognize and rely upon the states in the
exercise of primary responsibility for development, use, restoration, preservation,
and enhancement of land and water resources; and, be it further
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Resolved, That the 64th Legislature authorize and request that Dolph Brancoe,
Governor of the State of Texas, take all actions proper and necessary to assure
the administrative and judicial protection of the equitable and reasonable au-
thority of the State of Texas in exercising its primary responsibility for its land
and water resources; and, he it further -

Resolved, That the State of Texas, its Governor, Lieutenant Governor, Speaker
of the House of Representatives, and the 64th Legislature assembled in Regular
Session, are mutually and unalterably opposed to the expansion of federal authority
over land and water resource management as would follow from implementation
of the proposed rules as published

President of the Senate. Speaker of the House.
I hereby certify that S.C.R. No. 82 was adopted by the Senate on May 19, 1975.[SEAL) Secretary of the Senate.

I hereby certify that S.C.R. No. 82 was adopted by the house on May 27, 1975.

Dolph Briscoe, Chic) Clerk of the 1ouse.

STATE OF UTAHI,
OFFICE OF TilE GOVERNOR,

lon. EDMUND S. MUSKIE, Salt Lake City, Utah.

Chairman, Senate Subcommittee on Environmental Pollution, U.S. Senate,
Washington, D.C.

DEAR SENATOR MuSKIm: The State of Utah wishes to make the following
statement for inclusion into the record of the hearings to be conducted on July 27
and 28, 1976 to consider among other things the amendment to P.L. 92-300 a
proposed by Ilouse Bill No. I.R. 9460 which included the Wright amendment.
It is my understanding that the Senate version of this same bill is covered by
Senate Bill No. 2710. Utah is in support of the House passed bill, including the
Wright amendment for the following reasons.

The State of Utah is appreciative of efforts of Congress and the Federal Gov-
ernment in attempting to correct past problems with dredge and fill operations
in the waterways of the United States. We recognize the immensity of the prob-
lems and certainly want to work cooperatively in finding the proper solution. In
this regard the State already has control programs in effect, and feels that if the
Federal Government were to be involved in this area, it would be a duplication
of the efforts already being carried out by the State Engineer and his staff and
would, therefore, vigorously oppose the implementation of Phases II and III of
the July 25, 1975, Rules and Regulations.

Utah would encourage a favorable committee report on S. 2710, which if
passed by the full Senate and signed by the President would eliminate the un-
necessary and duplicative administrative control.

Thank you for your consideration of Utah's position.Sincerely,
CALVIN L. RAMPTON, Governor.

STATE OF WASHINGTON,
OFFICE OF THE; GovERNOR,
Olympia, Wash., August 6, 1976.

Re House amendments to section 404 of the Federal Water Pollution Control
Act.

Hon. JENNINGs RANDOLPH,
Chairman Senate Committee on Public Work4, 4000 Dirksen Senate Office Building,

Waslington, D.C.
DEAR SENATOR RANDOLPH: I wish to take this opportunity to express my

views In relation to the hearing which was conducted by your committee with
regard to the subject matter on July 27 and 28, 1976, in Washington, D.C. This
Is to request that you incorporate my views into the record of that hearing.

Section 404 has always troubled me. During the hearings and other discussions
with the House and Senate Public Works Committees members and staff in
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1971-1972 relating to the development of Public Law 92-500, I opposed the
inclusion of section 404 as part of the Federal Water Pollution Control Act.

My reasons for opposition were basically three: (1) there should be only one
federal agency involved in the regulation of the discharge of pollutants and related
activities under the Federal Water Pollution Control Act, namely the Environ-
mental Protection Agency, (2) the coverage of section 404 was ambiguous in terms
of both geographic coverage and activities subject to its provisions, and (3) section
404 appeared to provide an unneeded and duplicative planning and regulatory
program for shorelines and wetlands for states, like Washington, which have
recently embarked upon comprehensive shoreline (and water) management
programs (see Chapter 90.58 RCW, the State of Washington's "Shorelines Man-
agement Act of 1971").

I continue to have serious concerns about section 404. In this regard, I generally
support the approach of section 16 of H.R. 9560. The approach of the House Bill
to reduce the geographical coverage is sound. Likewise, the spirit of exemptions
involving "normal" farming and silviculture practices is meritorious. Most
importantly, I support the concept of "delegating" to states the responsibility of
carrying out "404" type programs as embodied in section 16(j) of I.R. 9560.
Likewise, I support the "agreement" approach to regulation contained in section
16(f). The State of Washington is willing and able to accept the invitation of these
sections. (Indeed, you should be aware that the United States Department of
Commerce approved the State of Washington's shoreline management approach
under the Coastal Zone Management Act of 1972 on June 14, 1976. This is the
first and only approval ever made by the Secretary of Commerce of a state
program.)

I note that the words of H.R. 9560 may need further refinement to set aside
ambiguities which now appear to exist. For example, the definition of "wetland"
and related wording of section 16 may need clarification. The same is true of the
"normal" activities contained in the sub-section. Likewise, the standards for
delegation of a 404 program to a state might well be expanded beyond the very
general wording now contained therein.

In summary, I urge that serious consideration be given to the pamsage of the
"Wright" approach contained in section 16 of 11.11. 9560. Section 404 is now a
subject of great confusion. The Corps of Engineers appears confused about how
to implement the section. The Corps' confusion has, in turn, caused not only
confusion but frustration and anger among the public. Further, the section,
without effective implementation, is not an effective force for protection of the
environment.

Thank you for the opportunity to provide my views. I would, of course, be
glad to explain my views at your request.Sincerely,"

DANIEL J. EVANs, Governor.

STATEMENT OF ED HERSCHLER, GOVERNOR OF WYOMING

'Mr. Chairman, on July 25, 1975, the U.S. Army Corps of Engineers issued
regulations pursuant to a court order, providing for further implementation of
Section 404 of the Federal Water Pollution Control Act. The State of Wyoming
has subsequently filed suit against the Corps, challenging the legality of the
regulations. Among our contentions is that the definition of "navigable waters"
in the regulations is above and beyond the authority of the Corps of Engineers
as provided for by Congress.

Since passage by Congress of the 1899 Rivers and Harbors Act., the Corps
has been charged with the protection of navigable waters of the United States.
This jurisdiction has traditionally been limited to waters which are susceptible of
use for the transport of interstate or foreign commerce in their present condition
or with reasonable improvement. A review of the legislative history of the Federal
Water Pollution Control Act indicates that Congress did not intend to expand
this traditional jurisdiction through Section 404. To the contrary, Congress
intended to maintain the Corps' traditional authority separate from other pro-
visions of the Act. Section 404 was to add water quality considerations to the
existing permit system used by the Corps under the 1899 Act. Contrary to other
portions of the Federal Water Pollution Control Act, no provision was made for
transfer of administration of that program to the states or to involve states or
local governments in consultation or planning.

However, in the case of NRDC vs. Calloway (392 F. Supp. 687, 1976), the
Corps was ordered to publish revised regulations interpreting the phrase "navi-
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gable waters." My understanding is that the purpose of the lawsuit was to protect
wetlands, mud flats, swamps, and marshes. Unfortunately, under the new regula-
tions, the Section 404 program would reach such activities as irrigation projects,
stock watering ponds, small forestry activities, small intrastate lakes, and other
bodies of water which could not conceivably be used at any time for interstate
commerce. Many of these activities have been traditionally regulated by state
law. I contend that continued state regulation in this area is more appropriate
and effective than intervention by a federal agency.

Complying with the regulations will be a great hardship upon farmers and
ranchers in areas such as Wyoming. Nor will there be any resulting benefits to the
environment and particularly not to any areas which could be considered as
wetlands. Destruction of wetland areas is simply not a significant problem in
Wyoming. Yet our citizens will be forced to undergo great expense and incon-
venience to comply with these regulations.

State highway and transportation officials are also very much concerned about
the impact of the regulations. Pha.se 11 of the regulations could preclude construc-
tion of a proposed bridge to be constructed by the Wyoming Highway Depart-
ment across the Platte River in Casper, Wyoming. After July 1, 1977, there will be
approximately 40 stream crossings contemplated by the Wyoming Highway
Department which would require a Corps permit.

It is my belief that the Wyoming highway D)epartment has had an exemplary
record regarding environmental practices. Local landowners have long harvested
our highway rights-of-way due to the success of our revegetation practices. The
Department has a cooperative agreement with the Wyoming Game and Fish
Commission allowing them to work together for environmental protection. The
Department has constructed bridges and experimented with fences to facilitate
antelope migration. The Department has also constructed channel modifications
to sustain fisheries, has rebuilt a fishery on the Laramie River and is presently
designing an automatic deer pass for installation near Laramie, Wyoming.

Therefore, I believe that we are perfectly capable of handling any environmental
matters concerning dredge and fir, operations in Wyoming streams through our
present state programs.

Assessment of the Corps permit program by our state agencies indicates that
it not only will expend vast resources in processing unnecessary paperwork but
will divert the Corps from protecting those coastal wetlands that truly require
immediate attention. It is estimated by the Corps that the permit applications
for Section 404 will increase to at least 20,000 next year and at least 30,000 the
year after. This will require an increase in personnel of 600 employees. This does
not include enforcement activities.

There has been discussion of simplifying this process by having the Corps issue
general permits, instead of individual permits for each operation. However, the
general permit program has not yet been successfully implemented and there is
doubt as to whether the Corps is truly committed to it. Also, there is a good
chance that such general permits might be declared invalid following a legal
challenge.

I support efforts to protect the nation's water quality and wetlands. However,
such protection can more effectively be undertaken through the Corps exercising
its traditional protection of wetlands adjacent to navigable waters as that term
had previously been defined. Furthermore, the Coastal Zone Management Act
permits federal, state and local governments to exercise authority over environ-
mental problems arising with regard to wetlands.

Accordingly, I support the resolution of the National Governors' Conference
urging Congress to enact legislation which would limit the criteria of navigability
to waterways having present capabilities for transporting commerce.

SPRING VALLEY, CALIF., July 17, 1976.

SECTION 404-CIEAN WATER ACT

Having followed the Clean Water-antipollution legislation for many years,
and having observed both good and bad Corps of Engineer projects, I must
respectfully request that See. 404 be sustained in its present form until all phases
have been completed. Amendments proposed on guess work may have to be
amended and amended . . . a costly and timely and emotional method of dealing
with ill-advised protests.
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Wetlands deserve the most careful planning and long range consideration that
is possible for our great Congress to propose. They are irreplaceable in many
instances.Thank you. HARRIET ALLEN.

MOUNTAIN VIEW, CALIF., July 23, 1976.Hon. JENNINGS RANDOLPHl,

Chairman Committee on Public Works,
Senate Oiice Bldg., Washington, D.C.

We must retain at maximum strength section 404 of the New National Water
Pollution and Control Act . . . The Corps of Engineers' jurisdiction to provide
federal protection to estuary systems andwetlan.i is absolutely mandatory and
critical to the very welfare of our country . . . without this protection, the
New Fishery Conservation and Management Act, to be implemented over a
ten year period will be an empty piece of legislation . . . without this type of
protection for our anadromous fishes--salmon, steelhead trout, striped bass, etc.-
it is meaningless.

Fresh water wetlands and estuary systems are an important sanctuary for the
fishes that provide our huge inland angling and commercial catch. The Com-
merce Department's National Marine Fisheries Service estimates that 30 million
salt water recreational fishermen annually spend 1.25 billion dollars angling for
a catch of edible finfish that equals the U.S. commercial catch . . . more than
25 of the most important commercial species of finfish crustaceans and mollusks
are dependent on estuaries at some stage in their development.

Why regulate commercial fishing out to 200 miles, while not regulating and
destroying the fragile habitat and nursery areas that provide a huge portion of
commercial and recreational food resources?

Section 404 must remain as it was originally conceived.
I would appreciate it if this letter would be made a permanent part of the

hearing record. Thank you. ED HENKE

Board of Directors, American League of Anglers,

AMERICAN NATIONAL CATTLEMEN'S ASSOCIATION,
lVashington, D.C., July 27, 1976.Hon. J ;NNINGS flANDOIPH,

Chairman, Senate Committee on Public Works, 4.004 Dirksen Building, W1ashington,
D.C.

DEAR SENATOR RANDOLPH: Thank you for your letter of July 19, 1976 advising
me as to the procedure the Committee will follow in receiving oral testimony
relative to implementation of Section 404 of the Water Pollution Control Act of'
1972.

ANCA regrets that time precludes the consideration of all witnesses to appear
and present testimony. Respective of the Committee's decision, we submit the
enclosed document, Effects and Concerns of Section 404 (P.L. 92- 500) on the U.S.
Beef Cattle Industry, for the hearing record. This document was prepared by'
ANCA's environmental Sciences Committee under the direction of Dr. B. P.
Cardon, Chainnan.

The American National Cattlemen's Association is the national spokesman for
the nation's beef cattle industry. It is the only organization serving all segments of
the beef cattle industry-including cattle producers, feeders, and breeders. We
are a 79-year-old, non-profit trade association which represents approximately
250,000 professional cattlemen across the United States. Membership includes
individual members, 45 affiliated state cattle associations, and 14 affiliated national
breed associations.

We are pleased to provide this information as source input to the Committee
for consideration of this important issue. Assuredly we appreciate having been
offered the opportunity to comment on behalf of "America s largest segment of
agriculture.

Cordially, C. W. MCMLLAN, Executive Vice President.
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SUMMARY, EFFECTS AND CONCERNS OF SECTION 404, PUBLIC LAw 92-500 ON
THE U.S. BEEF CATTLE INDUSTRY

SOCIAL CONCERNS

Cattlemen are citizens engaged in an industry which provides food and fiber
for a consuming nation. Actions such as the Cors' 404 authority affect their
social well-being just as other Federal regulations affect other segments of Ameri-
can society. What then are cattlemen's social concerns?

1. Cattlemen feel strongly that Congress has an inherent right to define "navi-
gable waters" and "waters of the U.S;" Expansion beyond the historical definition
intrudes on their right to own and manage private property in a manner com-
mensurate with their needs and for the well-being of their fellow man. Those
rights are vested in fee title property and in water rights where, in many states,
they are deemed property rights.

2. Cattlemen feel the Corps' authority tends to discount the historical and
proven benefits of self regulated, sound conservation practices.

3. Cattlemen feel that allowing a Federal agency to promulgate regulations
predicated upon such terminology as "normal farming" and "ranching activities"
constitutes an action of grave Federal oversight. Further, this shows a lack of
understanding for American agriculture of which the beef cattle industry is the
largest segment. Such uncertainty of definitions raises havoc with a cattleman's
ability to make sound management decisions in an industry that is economically
viable volatile, and which requires long range planning.

4. cattlemen feel strongly that Congretss has allowed a Federal agenev to effec-
tuate public law through administrative fiat. This concern rests with the Corps'
questionable authority to issue "general permits." If this precedence is allowed to
stand, it will fly in the face of the Congressional intent of Pl, 92-500. Congress
recognized a distinction between point and non-point sources of water pollution.
Permits under the Act were necessary for the control of point source discharges
which required end of pipe treatment. In accepting the "general permits" concept,
Congress sanctioned the Corps' right to control all non-point sources of pollution
by end of pipe treatment subject to NPDES permit requirements. This concept,
in effect became a "new source."

5. Cattlemen are concerned that their livelihoods are being threatened by a
continual barrage of new Federal regulatory expansion of authority and power.
Such actions play heavily on the minds of men and women who work long and
arduous hours producing food and fiber, hopefull ", for a profit for the purpose of
maintaining their economic viability and improving their standard of living.

EFFECTS ON THE ECONOMIC VULNERABILITY OF BEEF PRODUCTION

Prices received for cattle by farmers and ranchers are a function of supply and
demand at the time of marketing cattle. The cattle business is not a margin added
business where margins are added to costs of materials like conventional nianu-
facturing or merchandising businesses. Cattle prices are, in effect, a "residual"
after the costs of production are absorbed. In essence, costs cannot be passed
through in the short term economic cycle.

Currently, the industry is struggling to recover from one of its worst downward
economic cycles. Permit costs, which are required under Section 404 for farmers
and ranchers, must then be absorbed as a cost of production which lowers profit-
ability. Under current market conditions, these losses are being sustained; this
means compounding losses thereby minimizing recovery.

CArTTLE PRODUCTION COSTS AND PRICES

The beef cattle industry has three major phases: (I) farmers or ranchers who
own basic herds and produce feeder or breeding cattle; (2) stocker operators whose
pastures put additional weight on feeder cattle prior to the cattle entering a
feedlot; and (3) cattle feeders who finish cattle in feedlots for marketing. Most
retail cuts of beef come from grain-fed cattle.

The USDA average price for Choice beef for the first six months of 1976 was
$1.42 per pound. This reflected back to these averages in returns to the different
segments of the cattle industry.

IProcedure for compinng with proposed r#eulatons on preparation of Envlronmental
Impact Statements for New Source Permits-40 CFR Part 5 Federal Regltabr, Oct. 9, 1978
(aleo *ee attachment).
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Price per Total price Total cost Profit (or Loss)
hundredweight per head per head per head

400 lb calf I -------------------------------- $43.04 $172. 16 $?An.M $(27.84)
600 lb feeder animal ' ----------------------- 40.50 243.00 1228. 16 14.84
1,O00 lb fed animal I . .---------------------- 40.68 406.08 3443.00 (36.20)

For industry as a whole .------------------------------------------------------------- (49.20)

a Cattle-Fax statistics.
2 Costs include feeder calf plus cost of adding 200 lbs of grain.
I Costs include yearling animal plus cost of adding 400 lbs of grain.

Under the circumstances shown above, the stocker operator made a profit on
each animal based on average prices for the first six months of 1976. However,
the basic producer lost a sul)stantial amount per head as did the cattle feeder.
Situations for the various segments of the industry vary from year to year, or
even from month to month. In some situations, no segment may show a profit,
or perhaps only will have a return. There are no extended periods when a
cattleman will show a profit every year. His hope is that profits in good years
will be more than enough to ofs(et losses in adverse years.

Against that economic background, add the Corps' permit costs of $100-
a minor cost in terms of one permit . However, one must consider the cost of
additional permits which are required, i.e., Section 402 for feedlots and irrigation
return flows and state and local permitQ for ()dor control, pesticide application,
weed control, transportation, etc. It adds up to a healthy sum.

ENVIRONMENTAL CONCRNS

Cattlemen recognize their role in helping this nation to achieve a national
goal of clean water. The beef cattle industry accepts this challenge and is moving
toward achieving the goal of cleami watcr. llowever, tlt goal mut he realistically
achievable and must be (qpiated prol)irtionately with all economic, social and
environmental considerations affecting the industry.

CONCLUSION

The beef cattle industry firmly believes that legislative remedies do exist.
It is for these reasons we support the House adopted language to the bill HR 9560
(now S. 2710) or comparable language as embodied in the so-called Wright!
Breaux provisions of S. 2710 which could be adopted in other legislative measures
currently pending before the U.S. Senate.

AMERICAN NATIONAL CArrLEMEN'S ASSOCIATION,

Washington, D.C., December 9, 1975.
Re 40 CFR PART 6, New sources NPDES permits environmental impact

statements.
OFFICE OF FEDERAL ACTIVITIES
U.S. Environmental Protection Agency,
Washington, D. C.

GENTLEMEN: The American National Cattlemen's Association, (ANCA), the
national spokesman for the beef cattle industry, is appreciative of the Agency's
desire to grant an extension of comment time in regards to the preparation of
environmental impact statements for new point source NPDES permits.

The review of this matter was conducted by) the ANCA Environmental Sciences
Committee under the direction of Dr. B. P. Cardon, Chairman. Specific references
and technical language review and comment were developed and reflected herein
by Dr. John M. Sweeten, technical advisor to the Committee and currently
Agricultural Engineer, Animal Waste Management, Texas A & M University.

ANCA recognizes that EPA feels compelled to meet the requirements of develop-
ing final regulations for the October 9, 1975 Federal Register notice as mandated
by Section 511(c)(1) of PL 92-500. We do feel remiss that the Agency did not
recognize the "conflict of law", technical complications and economic ramifica-
tions inherent within the framework of such a proposed promulgation of rule-
making procedure.

This procedure we feel is contrary to sound and responsible rulemaking since.
the feedlots category for animal agriculture is still in itself in a rulemaking process
as a result of the NRDC vs. Train decision.
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ANCA strongly recommends that this procedure be withdrawn until such time
as 40 CFM Part 125, NPI)ES concentrated animal feeding operations is complete
(scheduled for promulgation on March 10, 1976).

ANCA feels that this process is unnecessary amid only duplicates the provisions
which are necessary prior to application for an NP)E'S lwrmnit, which essentially
covers all environmental considerations.

It only follows that, such actions will precipitate addition and unwarranted
time delays and severe economic burdens.

The application of the Environnwntal Impact Statement procedure to agri-
culture is contrary to Section 101(f) of P1, 92-500.

ANCA recommends the following revisions to 40 (CFR 6 insofar as they rep-
resent the beef cattle industry's "spirit of willingness" to be cooperativ.o ini this
matter. We do not, however, hesitate to point , out that such recommendations
appear nonproductive in light of the aforementioned di.scission. Ve invite you
to refer to the attached enumeration of the 14 steps dv' crilhd in Section 6.901
to 6.918.

Section 6.906(c) requires potential new source applicants to return the coni-
pleted New Source Environmental Questionnaire at least 9 months l)rior to
commencement of construction of the facility (s(ee step 3 of the attachment).
We feel this 9 month lead time is unnecessary. The EPA Region VI office in
I)allas ha-s already gone through a facsimile of the proposed 14 stL'l) E]I. l)ro-
cedure prior to processing NPI)ES l'rmmits for two livestock feeding operations:
a dairy in Louisiana and a feedlot in Texas. In both cases EPA was able to issue
"negative declarations" (i.e. reached step 8(b)) within only two months. The
extra 7 months would have been needlessly wa-ted in both cases. Therefore,
we suggest reducing this 9 month minimum lead time, to 60 days. This %%ill reduce
the vulnerability of the applicant to reversals in economic and market conditions.

Section 6.906(g)(4) requires the applicant to submit "an adequate enviroll-
mental asessment unless the responsible official determines that the new source
and environmental questionnAire is an adequate environmental assessment." To
lessen the need for expensive (contracted) environmental studies and report
writing, we ;uggest that the questionnaires for agriculture be sufficiently sittiple
to interpret yet comprehensive as to avoid the need for the voluminous environ-
mental assessment reports. This alone will cut many thousands of dollars and
months of time off the EIS procedure. The ,applicant and the government will
benefit equally. If the proposed operation has shortcomings, the applicant can
spend the time and money finding a new location or altering the design instead
of fruitlessly developing environmental assessments for a project that will later
prove unacceptable.

A paragraph (e) should be added to Section 6.912 "I)raft Environmental
Impact Statements" to explicitly empower EPA's "responsible official" to over-
rule irrational or frivolous objections that may he brought by persons (a) neither
directly nor indirectly affected by the l)roposed action, (b) who are clearly inis-
informed concerning the environmental consequences of the proposed operations,
(c) whose concerns are hypothetical rather than real, and/or (d) who express
opposition as a form of blackmail, seeking for example a "payoff" from the
applicant in exchange for retraction of opposition.

Finally, we suggest you amend the definition of "new source" in Section 6.902(e).
The earliest date from which to define "new source" should be the date of pro-
mulgation of the final version of these October 9th regulations. To make these
regulations retroactive as proposed to the date of publication of proposed "stand-
ards of performance" (September 7, 1973 for the livestock feeding industry) is
contrary, we feel, the Congressional intent as set forth in the Congressional
Record, October 4, 1972, pp. 816869-79. Reference is made to the final report of
the Senate-House Conference Committee on PI, 92-500 which discussed Section
511(c)(l) in detail. Two quotes from page S16878 are expecially pertinent in
setting an effective date, and are as follows:

"The purpose of this bill is to set rapidly in motion an effective water pollution
control program. The Act sets tight time limits within which the Administrator
must take a multitude of actions, each heavily dependent upon the other, that
will, in the aggregate produce a meaningful, effective, and truly workable pro-
gram as quickly as possible. Should the Administrator find himself confronted
with substantive or procedural requirements extraneous to this Act, the very
program that the Act seeks to establish would be imperiled."

"The Conferees believe that the owner or operator of what is to be a new source
has a degree of flexibility in planning, design, construction, and location that
is not available to the owner or operator of an existing source."
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The requirement that the October 9th proposed regulations be applied retro-
actively to operations built as much as two years ago is clearly counter to Con-
gress' intent. It would be a frustrating exercise in "busywork" both for the appli-
cant and for EPA that the Act sought to avoid. These operations have already
been built, and flexibility in location, planning, design, and construction no
longer exists. The only way to change them is to physically tear them down.

These EIS regulations should have been enacted at the same time the new
source performance standards were established.

In conclusion, ANCA supports the position that: (I) The proposed regulations
be withdrawn from the Federal Register; (2) full public hearings be conducted to
inform, enlighten, and advise all parties affected of the economic and social impact
of the proposed rulemaking; and (3) request that this matter be remanded back
to the Congress of the United States for review and corrective legislation.

Your consideration in this matter is appreciated.Sincerely, C. W. MIC;ILLAN, Executive Vice-President.
Enclosure.

PROCEDURE FOR COMPLYING NVITH PROPOSED REOUIATIONS ON PREPARATION OF

ENVIRONMENTAL IMPACT STATEMENTS FOR

ACTION STEPS

1. Applicant notifies the EPA responsible official.
2. Responsible official provide, potential new source applicant with New Source

Environmental Questionnaire (N8/ EQ).
3. Applicant returns completed NSiEQ at least 9 months prior to construction.
4 (a) Responsible official makes Initial Determination of whether the facility

Is a "new source", or (b) solicits additional information, then makes Initial
Determination.

5. Responsible official notifies applicant that he must submit an Environmental
Assessment: (a) Applicant or other interested person requests adjudicatory hear-
ing.

6. Applicant submits Environmental Assessment and any pertinent data.
7. Responsible official conducts Environmental Review to determine if Environ.

mental Impact Statement is needed (i.e. action will have significant effect on
human environment): (a) If "yes", skip to Item No. 9; and (b) if "no", see Item
no. 8.

8. EIS Not Needed: (a) Responsible official prepares Environmental Impact
Appraisal; (b) responsible official issues Negative Declaratios; (c) responsible
official receives and evaluates Comments on Negative Declaration; (d) if decision
is changed, go to Item No. 9; and (e) if decision is upheld, process NPDES Permit
Application (Go to Item No. 14.)

9. Needs EIS: Responsible official prepares and issues Notice of Intent to issue
EIS.

10. Responsible official prepares and issues Draft Environmental Impact
Statement (EIS).

11. Review of Draft EIS: (a) Responsible official receives comments (45 day
minimum comment period); and (b) If "significant interest" develops, a public
hearing is convened.

12. Responsible official prepares Final Environmental Impact Statement.
13. Responsible official imues final Environmental Impact Statement: (a)

Issues news releases; and (b) distributes copies of final EIS to interested persons.
14. Administrative Action taken on NPDES Permit (Note: No such action can

be taken until 90 days after release of draft EIS and 30 days ater release of final
EIS.)

AMERICAN PAPER INSTITUTE, INC.,
Washington, D.C., July 1b, 1976.lion. JENNINGS RANDOLPH,

Chairman, Committee on Public Wor8, Dirksen Senate Office Building, Room 4204,
U.S. Senate, Washington, D.C.

DEAR MR. CHAIRMAN: We understand that you have announced your Intention
to conduct hearings July 27 and 28 concerning amendments to the Federal Water
Pollution Control Act.
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I am writing to inform you of the American Paper Institute's keen interest in
this matter and to request that we be given time to testify. Our industry is seri-
ously affected by the regulatory program that was to be implemented this month
by the Army Corps of Engineers for the discharge of dredge or fill materials under
Section 404 of the Federal Water Pollution Control Act. We do not believe the
Congress intended fcr this provision of the Act, ostensibly covering disposal of
spoil material, to have such sweeping effect on nominal and accepted silvicultura
activities.

This is but one of several aspects of the Federal Water Pollution Control Act
which we hope the Committee will review as it considers "mid-course corrections"
recommended by the National Commission on Water Quality. While there are
other provisions of the Act which we will suggest to be reviewed by your Com-
mittee next year, we feel that the matter described above deserves the Com-
mittee's immediate attention and prompt resolution. We sincerely hope that we
will he able to appear in person to hell) your committee deal with this pressing
need this year. If that should be impractical, we request that we be permitted to
sulhmit written testimony.

We look forward to hearing from you at an early date as to when this might bepossible.
lRespectfuflly, ' STANLEY W. IiULETT,

Vice Presideni, Gouernnimet Affairs.

AsSOCI.ATIO. OF AMERCAN R.mIO. ADs,
JWashington, D.C., Jly do, 1976.

]l,,n. JI;NNINB;s ]ANDOLPHI,

Chairmati, Public Works Committee, Uited Stales Senate, 5121 Dirksen Senate
Office Building, W1ashingtonj, D.C.

1)EA n MR. CHAIuMAN: The Association of American Railroads, whose members
operate over 97 percent of thie rail track mileage in the United States, urgently
requests that you and members of your Committee give favorable consideration
to the amendments to Section 404 of the Federal Water Pollution Coni.rol Act
(33 USC 1344), contained in Section 16 of S. 2710 as passed by the House of
Representatives.

The jurisdiction of the Corps of Engineers has been unnecessarily expanded
through recently adopted regulations governing the issuance of permits for the
discharge of dredged and fill materials under Section 404 of the Federal Water
Pollution Control Act. We believe that the amendment, to Section 404 contained
in Section 16 of S. 2710 as passed by the House of Representatives would realistic-
ally limit the required permits to those instances in which there is a potential for
significant impact on water quality, and would preclude the serious and expensive
delays in the completion of railroad improvements and construction projects which
would otherwise result under the existing regulations of the Corps of Engineers.

Sincerely yours,
STEPEIIN AuLs.

ANNi; ARUNDEIA COMMUNITY COLLEGE,Arnwid, Aid., July 20, 1076.

Senator JNNINUS RANDOLPH,

Chairman, Senate Public Works Committee,
Washington, D.C.

l)EAB SENATOR R.ANDOLPHm: I am writing to express my opinions concerning the
planned revision of Section 404 of the Federal Water Pollution Control Act. I
would like my statements to be included for the record of the Hearing of July 27-28,
1976, on Section 404 of the Clean Water Act.

Since Section 404 is a three phase program, and only Phase I has been iml)le-
mented, it is premature to hold hearings and consider amendinents until the full
l)rograrn has gone into effect.

If amendments must be made, then the liart-Cleaveland Amendment is pre-
ferable to the Wright-Breaix I louse Amendment because it specilhcadly addrsse
and clarifies those issues mistakenly raised by those who oppose further regulation
under Section 404. It would write exemptions into law and provide for the Greneral
Permit Program already planned in Phases 11 and I11. It would also provide a
progress report to be re,iewed by Congrosat the end of the next year.

76-161-76----41
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The Wright-Breaux House Amendment would leave virtually unprotected vast
areas of valuable wetlands which do not happen to fall within a narrow definition
of "navigable waters". Many of these areas are used for drinking water supplies
and Section 404, under the House Amendments restrictions, would no longer be
used to stop the discharge of polluted dredge materials into these valuable
tributaries.

Our wetlands are valuable for many things other than navigation and waste
disposal. The importance of these complex and productive ecosystems has been
demonstrated time and time again and it would be redundant for me to reiterate
in detail here. The important thing is that they are a natural resource and belong
to the people of this country. They need adequate protection to insure the con-
tinued survival of a healthy, high-quality environment for our nation's citizens.
Indeed, the very quality of life itself may be dependent on them. What happens
when the marshes are all drained and filled and the streams are all channelized
and the bay fronts are all bulkheaded? What does it mean to say goodbye to the
marsh grass and to obliterate the mussel beds? This will mark the end of living
and the beginning of survival.

Sincerely yours, DAVID H. WILLIAMS,
Assistant Professor of Biology.

AMERICAN ROAD BUILDERS' ASSOCIATION,
Washington, D.C., July 26, 1976.

Hon. JENNINGS RANDOLPH,
United States Senate,
Washington, D.C.

DEAR MR. CHAIRMAN: We all agree that a strong effort should be made to
reduce the pollution of waterways. The Section 404 water permit program, as it
applies to the highway construction industry, presents a classic example of a well
intended Federal action which is unnecessary. It is extremely difficult and highly
undesirable to administer, wmteful of time, effort and money.

The problem, as it applies to highway construction, is that of applying reason-
able pollution controls to highway construction activities as they impinge on
lakes, streams and wetlands. The great majority of these controls apply to routine
construction activities incidental to the building of bridges and the installation of
culverts. These activities include the disturbance of stream beds and the place-
ment of soil or other materials in the water. The simplest and best way is to
include within the construction specifications the precise procedures which are
to be followed.

Only a very few cases involve unusual activities of an environmentally sensitive
nature, for example, the construction of a highway across wetlands. In this case, a
careful assessment of the environmental disturbances is obviously required. This
assessment, by means of the environmental impact statement, is reviewed by all
appropriate agencies. Thus, there are two very effective procedures available.
One to cover impacts of a routine and repetitive nature and one for more unusual
cases.

The Water Pollution Control Act of 1972 directed the Corps of Engineers to
require permits for dredge and fill operations in navigable waters. There appears
to be sound justification for this requirement in view of the long-standing special
responsibilities of the Corps with respect to navigable waters. Congress apparently
had this in mind in enacting Section 404. Our concern is not with the 1972 Act, as
enacted, but with the decision of the U.S. District Court of the District of Co-
lumbia interpreting "navigable waters" to mean "all waters of the United States."

The economic costs of the Court-ordered process will soon become apparent.
The Corps of Engineers established a three-phase implementation program.
Phase I, effective July 25, 1975, limited the permit program to coastal waters,
inland navigable waters and nearby wetlands. Phase II, which was to have become
effective July 1, 1976, extends coverage to lakes with more than five surface acres,
primary tributaries of inland navigable waters, and nearby wetlands. Phase Ill,
scheduled to be effective July 1, 1977, essentially will cover "all waters of the
United States." The principal delaying effects of the program therefore have
really yet to be felt.

If the permit program Is to have any value whatever, the Corps must undertake
a careful examination of the merits of each application. Consider the mere volume
of permit applications expected, up to 50,000 annually. It seems reasonable to
anticipate a time period of at least 60 to 90 days for the processing of such ap-
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plicatlons. The Corps itself is suggesting that applicants make timely submissions
and to allow for delays in the processing of paper. This requires an otherwise
unnecessary time "freeze" in the plans and specifications.

This in itself is a serious cost consideration. Highway agencies normally hold
prebid conferences with prospective bidders to discus any special procedures and
precautions which contractors should take into account in preparing their bids.
Frequently apost-award conference is held with the successful bidder to further
discuss scheduling and procedures. These discussions often result in finding a
"better wa " to expedite the work. Such "better ways," of course, could not he
employed i they resulted in any departure from the procedures submitted earlier
to the Corps of Engineers.

The great tragedy of the Clean Water program is that it is failing to measure up
to the expectations of Congress. This is in spite of the fact that its overall objectives
have great public support. One very serious problem, unquestionably, is the vast
amount of red tape and delay which surrounds and stifles the program.

The Wright Amendment, approved by the House of Representatives, embodies
a reasonable and desirable solution to the Section 404 problem. It defines navigable
waters to include the associated wetlands, and provides authority to the States to
develop and administer programs in conformance with the intent of this Section.
We strongly support this approach and urge that the Senate concur.Respectfully submitted. DANIEL J. HANSON, Sr., Executive Vice President.

ARKANSAS FORESTRY ASSOCIATION,
Little Rock, Ark., July 15, 1976.Senator JENNINGS RANDOLPH,

Chairman, Public Works Committee,
Washington, D.C.

DEAR SENATOR RANDOLPH: The Arkansas Forestry Association requests that
this letter be entered into the record of the public hearings scheduled on July 27
and 28, 1976, before the Senate Public Works Committee regarding Amendn'wnt4s
to Section 404 of P.L. 92-500.

The Arkansas Forestry Association, a private, non-profit organization composed
of 600 members representing forest industries, private forest landowners, logging
contractors and other individuals interested in the forests and the practice of
forestry in Arkansas, believes that it would be to the detriment of good forestry
in this State to implement Phases II and III of the Corps of Engineers regulations
regarding the disposal of dredge and fill material into waters of the United States.

Therefore, we as a group support the Amendment to H.R. 9560 (S. 2710 as
amended by the House) offered by Rep. Jim Wright of Texas, which more ade-
quately defines "navigable waters', allows the states some discretion in dealing
with the regulation of dredge and fill materials in additional waters, authorizes
general permits with exemptions for normal farming and forestry operations,
exempts federally financed projects with approved impact statements, and allows
delegation of permitting authority to the states under special circumstances.

We strongly urge the adoption of this amendment and hope that you and the
members of your committee will lend it your full support.Sincerely, Wu. F. CHEsTNUTT, Executive Director.

THE ASSOCIATED GENERAL CONTRACTORS Or AMERICA,
Washington, D.C., July 16, 1976.Hon. JENNINGS RANDOLPH,

Chairman, Committee on Public Works,
Washington, D.C.

DEAR CHAIRMAN RANDOLPH: The Associated General Contractors of America
respectfully submits the enclosed statement for the record in connection with
your Committee's hearings on July 27, 28 on the interpretation and implementa-
tion of Section 404 of the Federal Water Pollution Control Act.

Sincerely, J. M. SPRoUSi, Ezeculve Vice President.
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STATEMENT OF THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA TO THE
SENATE COMMITTEE ON PUBLIC WORKS

The Associated General Contractors of America, the nation's leading spokesman
for the contract construction industry, is a national trade association representing
approximately 8,400 construction firms.

Our statement will be brief; all pertinent arguments, all necessary facts, con-
cerning the grave flaws in the judicially mandated definition of "navigable waters"
in Section 404 have already been well voiced, and consistently so, since that
March 1975 district court decision. This Committee is well versed in the arguments
and the facts, and this statement will not belabor those points or attempt to
overlap that knowledge.

Our interest is a simple one, and admittedly a self-interest one-we are n
construction association and the judicially mandated expansion of permit au-
thority will, at the very lest, delay construction activity. However, our self-
interest is also in the public interest. We believe that the nation can ill afford
delays, at best, and deferrals at, worst, of vitally needed flood control works,
navigation projects, soil consey .'ation projects, waste treatment facilities, highway
construction; in fact, almost tl construction, and its commensurate employment,
done near virtually every natural and artificial body of water and wetland in
the U'nited States. Yet, tlis is p)recisely what will happl)en, in fact which has already
begun to happen, because of the Federal permit-writing bureaucracy mandated
by the court order expanding the definition of "navigable waters."

It does not take an expert to realize that the court ordered definition has, and
will continue to have, serious economic and social implications. We do not believe
that questions ns important and as basic to our liberties as intrusion into the lives
und activities of private Citi!!vits, and Federal control of state and local land use
should be allowed to be decided in the name of water quality only. Neither courts
nor litigants should be called li)on to interpret, or misinterpret, the intent of
Congress on an issue which ha., such potentially deva-stating economic and social
implications; nor, should tacit approval of Congress be allowed to be inferred
on such important issues.

The Associated Gem'ral Contractors strongly support a return to the traditional
definition of "navigable waters" in Section 4104, amended to provide, if deemed
necessary, for Federal or state control of dredge or fill activities in the wetland
adjacent to such water-;. If there is then, after full and expert anlysis of the
coverage of that delinitiin, any genuine concern that the protection afforded by
the definition is insimflicient, it would be a relatively easy matter to prepare
sl)ecific anendatory language without extending the permit authority needlessly.
In this way Congress Clail addre.ss the iirob'mn directly and specifically, provide
for equitable considerations, and thus jlan to achieve the priority objectives of
water quality without compromi,.ing social and economic goals.

C.\ ROU~lN AS BRAN(CII,

Tiuf; Associ'.l..l GE.NE;II.AL CONTtI.TORS (or' Am :MI' ., INt'.,
Charlotte, N.C., July 29, 1-J6.11411. J,1-NNIN;S It \ND0|,PH,

Chanirian, Corninfl tc oi Piblic lWorks,
WIIahiglon, D.C.

!)i:. kCi lt~ ~x o,,'mn: The Carolinas Branch, Asociated general l
Contractors of Aineriea, Inc. res1ectfuly submnits the enclosed statement, for the
record of the hearing, of your ('Crnniittee, oil July 27, 28, 1976, regarding the
provisions of Sectioi 4041, P.14. 92-:,00, The Federal Water Pollution Control Act
Amendments (,f 1972.

Sincerely, l[i.:ItY J. Pit:cm:t, E'xecuti'e Vice President.

l'nclositre.

STATI:MFNT OF THE ('.%R0,INAS Bit tN('. Associ. TED (I;NI.I. ('ONTIIA('TORS OF
A.uf;ItmC.A TO THE SENATE PU1I (' 'OIl'(S ('OM.MITTFi

The Carolinas Branch, Asociat'd generall Contractors of America has a
membership of over 2,500 firms engaged in the construction industry in North and
South Carolina.

In the interest, of the construction industry and as gravely concerned citizens,
we urge that you supl)ort amendinents. to) P.L,. 92-5W) which will restore the tradi-
tional definition "Navigahle water'' ini Section 404.
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We seriously doubt that the average citizen ik aware that Federal regulations
already exist which will require, by July 1, 1977 (Phase 3), a Federal permit for
• ny excavation or filling, which might affect the water quality of any stream with
an average flow of 5 cubic feet per second or any pond of 3 acres or more.

As these regulations are progressively implemented, the indivihml citizen will
see essential public and private construction project.% of all types, stopped or
delayed, even projects in hik own backyard. lie surely will become aware of the
increased costs to hint and of the Federal intrusion on his long-cherished )rivate.
right.s.

Further, lie will learn that lie is supporting, by taxes, the operations of two
Federal agencies in this proce s: (I) the Corps of Engineers, which issues the
permit and (2) the U.S. Environmental Protection Agency (EPA), which reviews
the Cor s)' permit and which lias overriding authority.

As the impact on individual citizens accumulates, public reaction is bound to
be scvire and be heard in the Congress.

Further, there are a numl)er of questions which need seriou- consideration:
1. givenn the .everity of the regulations and ElPA's zeal in implementing

them, how many additional permits will be required annually?
2. If the regulations are not, or cannot be, fully implemented, how many

new court cases will be generated?
3. Will the Congress provide the additional funds and authorize the

additional l)ersonnel needed by the Corps and EPA to implement these
regulations? Alternatively can these agencies ford to divert available
resources from other essential tasks?

In our judgment the Section 404 program as now being implemented iA im-
practical and virtually impossible to imlplemment. We believe that only the Con-
gress can corrcct the situation.

We nmainttin that state and local authorities are seriously concerned about their
local waters and wetlands, and arc capable of protecting them without costly
Federal interference.

Lastly, we seriously question whether the Section 404 program as now being
implemented reflects the real intent of the Congre.-s and the public. The stringent
Federal requirements wvre generated and promoted by EPA, bmed on a decision
of a single U.S. l)istrict Court. This decision ruled in favor of the views of zealous
enviromnentali-t groups, whicl frankly l)rof( s little interest in the economic and
social impacts of environmental measures.

FLORID.% AuiuON SOCIETY,
July 19, 19716.

Senator liowAmD It. B.Kt:R, Jr.,
Public Works ('omnitter. lVashington, D.C.

D:AR KNMA'Tro B.K':a"! ihe Florida Audubon Society is an organization of
35,000 members in the .4nte of Florida. We are vitally concerned about the pro-
tection of our state's water resources and wetlands, which are important both
to the natural environment and our state's tourist industry and recreation oriented
economy. We are writing to urge you to stand firm aga inst proposals to weaken
the provisions of section 404 of the Federal Water Quality Act amendments of
1972.

The "Wright Amendment," included )y the U.S. House of Representatives in
11.t. 9560 (S. 2710) and its predecessor thie "Breaux Amendment," inflict grievous
damage not only on the ability of the Corps of Engineers to prevent the destruc-
tion of wetlands through the placement of dredged spoil, but also on some of the
most basic principles of the Federal Water Pollution Control Program.

From the outset, one of the most vital underpinnings of Public Law 92-500,
has been the principle of controlling pollution wherever it occurs at the source.
II.R. 9560 (S. 2710) as passed by the House with the inclusion of the "Wright.
Amendment" would change this* approach radically by directing the Federal
Water Pollution Control Program toward only those bodies of water utilized for
commercial navigation. This sharp change in direction would almost certainly
prevent the achievement of protection for "the chemical physical and biological
integrity of our nation's waters," which is in fact the lederad Water Pollution
Control Act's most basic purpose.

H.R. 9560 (8. 2710) as passed has the effect of declaring the majority of Ameca'.4
lakes, streams, and rivers off limits to federal protection without even establishing
a mechanism of encouragement to the states to facilitate the protection of these
resources.
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While the "Wright Amendment" appears on the surface to protect wetlands
adjacent to navigable waters, the manner in which the provision was included
in H.R. 9560 (S. 2710) virtually erased any real advantage over the "Breaux
Amendment" originally adopted by the House Public Works Committee. A
review of the Congressional Record will reveal that the Wright Amendment
incorporates legislative intent that waters utilized for recreational navigation
not be considered navigable waters for the purposes of the Act. Further, while
the language of the Wright Amendment appears on its face to only exempt
formal farming and silvicultural operations from permit requirements (such as
plowing, planting, terracing, cultivating, seeding and harvesting), the Congres-
sional Record will reveal a vastly broader legislative intent which would allow
the construction of dikes, canals, drainage of wetlands or filling of wetlands in the
name of agriculture or silviculture with no permit requirement whatsoever.
The inequity in this situation should be obvious-agricultural interest would be
allowed to ill wetlands without permits, while other landowners desiring to use

etlands for purposes not related to agriculture would be required to obtain
permits for their projects. We strongly fear that this kind of arbitrary inequity
would quickly lead to an invalidation of the 404 permit program by the courts.

In conclusion, we strongly urge you to work for the protection of Section 404.
The experience of the states of Florida and California (which have expressed
vigorous official support for the maintenance of a strong 404 program) should
be revealing with regard to the unfounded fears about the program expressed
unknowledgably by many. Because of their extremely long coastlines, numerous
rivers and lakes, and vast areas of wetlands, Florida and California have been
exposed to the 404 program to a degree much greater than most other states.
The fact that these states support Section 404 fully in its present form should
be a convincing argument that the program is indeed reasonable and workable.

Should it be the belief of the Senate Public Works Committee that some clarifi-
cation of the intent and objectives of Section 404 is necessary in response to the
concerns of the agriculture and forestry industries, we urge you to adopt the
provisions suggested by Senator Gary IIart of Colorado. Senator Hart, as we are
sure you are aware, has introduced legislation (S. 3663) which would have the
effect of providing assurance that normal farming and silvicultural operations
(and normal operations only) are exempt from permit requirements under Section
404.

Senator Hart's amendatory language would also exempt normal maintenance
work on currently serviceable structures, such & dams, levees, groins, bridge
approaches, etc., from permit requirements and authorize the Corps of E.ngineers
to issue "general permits" for work consistent with guidelines e-,tablished pursuant
to Section 404 (B).

We trust that you will carefully weight these considerations in determining
your position on this urgently important matter.

Sincerely, CHARLES L E:m, Vice President, Conservation.

FoRT WORTh AUDUBON SOCIETY, INc.,
Fort Worth, Tex., July 19, 1976.lion. JFENNINOS RANDOLPH,

Chairman, Public Works (Annmnitee,
Washington, D.C.

I)LAR MR. RANDOLPH: This letter is "for the record of hearing of July 27-28,
1976, on Section 404 of the Clean Water Act."

There are four main points that our organization would like recorded in these
hearings into Section 404.

1. It is premature to amend Section 404; no hearings should be held nor amend-
rnent s considered until after the full three-phase program has gone into effect.

2. The proposed Senate Hart-Cleveland Amendment is preferable to the Wright-
Breaux House Amendment because it would address those issues mistakenly
raised by those who oppose further regulation under the section; it would write
into law the exemptions and general permit program already set for Phases I[
and III in the regulations, and it would provide a progress report for the Congress
to review at the end of the next year.

3. Wetland areas are valuable for their capabilities to break down and remove
quantities of pollutants such as nutrients and organic wastes from their tribu-
taries, to store flood waters and to feed and nurture the lower end of the food chain.
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4. The House amendment woUld stop the Section 404 program from controlling
the discharge of polluted dredged materials into tributaries of drinking water
supplies that do not happen to fall within the House's narrowed definition of"navigable waters."

We certainly hope that our views on this most important subject will be recorded
and that the Committee will take action to uphold Section 404 as it is now con-
stituted. Thank you for your attention to this matter.Sincerely, LYNDA A. GEARHEART, Conservation Chairman.

MRS. NORMAN BAETJER, Jr.,
Garrison, Md., July 21, 1976.lion. JE:NNINGS RANDOLPH,

Chairman, Senate Public Works Committee,
Washington, D.C.

i)FAR SENATOR RANDOLPH: I would like to express my support of the Hart
amendment to the Clean Water Act, presently numbered A. 2710. I strongly urge
that, the private witnesses to be heard, be increased so that those for and against
this amendment will be equal. Of the seven presently to testify, only two are in
favor of the amendment while five are against; this is hardly democracy.

I would appreciate that this letter be included in the record of the hearings to
take place July 27 and July 28, 1976, in regard to the Clean Water Act.

Sincerely yours, Mrs. H. NORMAN BAETJER, Jr.

WASHINGTON, D.C., July W0, 1976.Senator JE:NNINGS RANDOLPH,

Chairman, Senate Public Works Committee,
lWashington, D.C.

DEAR SENATOR RANDOLPH: I was shocked to hear of the efforts currently
underway to weaken the Clean Wa'ter Act, particularly efforts to exclude most
wetlands from protection under Section 404. It is premature to amend Section 404
when the full three-phase program has not even gone into effect. The proposed
Senate Hart-Cleveland Amendment is preferable to the Wright-Breaux House
Amendment in that it would address those isues mistakenly raised by those who
oppose further regulation under the section; it would write into law the exemptions
and general permit program already set in Phases II and III in the regulations,
and it would provide a progress report for the Congress to review at the end of the
next year.

having served two years in Nepal as a fisheries biologist for Peace Corps, I am
acutely aware of the importance of the wetlands both as a natural water purifier
and as a key element in the food chain which provides fish for sport and industry.
Of importance to all Americans is that the House amendment would stop the
Section 404 program from controlling the discharge of polluted dredged materials
into tributaries of drinking waters that do not happen to fall within the House's
narrowed definition of navigable waters.

It is time to stop the unbridled exploitation of our coastal regions by developers
and entrepreneurs who would see our nation's ruin for their personal gain. We
must balance the profit of such development with the catastrophic price that future
generations will have to pay.

Please consider this note as testimony to be included for the record of the hear-
Ing of July 27-28, 1976, on Section 404 of the Clean Water Act and please balance
the witnesses scheduled to appear at these hearings with more advocates of the
Section 404 provisions.

Sincerely yours, DAVID BODYCOMBE.

BRAzOs RIVER AUTHORITY,
Waco, Tex., July 93, 1976.lion. EDMUND S. MUsKIE.,

Chairman, Subcommittee ort Environnental Pollution, Committee on Public Works,
145 RuseU Senats Office Building, Washington, D.C.

DEAR MR. CHAIRMAN: It is respectfully requested that this letter, expressing
the Brazos River Authority's support of the "Wright amendment" to Section
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404 of P.L. 92-500, b~e given consideration by your Subcommittee in connection
with its hearings on July 27-28, 1970.

The Brazos River Authority is a governmental agency of the State of Texas
charged with responsibility for conservation and development of the water
resources of the Brazos River B&sin (an area of 42,000 square miles) and putting
these water resources to beneficial use in the best interest of the people of Texas.
In carrying out its responsibilities, the Authority is self-supporting, utilizing
operating revenues to pay the costs of its projects and activities. The only tax
noney available to the Authority is that which may be provided occasionally
under grants for specific studies or i)rojects.

The Brazos River Authority, since it.4 creation by the State Legislature ill
1929, has made great progress in accomplishing its statutory mi.sion. The Au-
thority now has in operation a basin-wide system of water suIply lakes, including
the conservation storage space in five Corps of Engineers multi-purpose projects
on tributaries of the Brazos River and two lakes of it.s own on the main stem of
the Brazos River. Essentially all of the long-range dependable water supply
vield of the existing projects in the basin-wide water supl.ly sy..tem is committed
inder firm contracts to meeting existing and projected water needs, and additional
needs developing in the future must be met from projects not yet in operation.
These include three multipurpose projects now under construction by the Corps
of Engineers and one water conservation and water supply project under con-
struction by the Authority.

The project now under construction by the Authority is Lake Limestone,
which was placed under construction a year ago in the upper Navasota River
vatershed 125 river-miles upstream of the Navasota's confluence with the Brazos.

This project is urgently needed to provide dependable water supplies for
industrial, municipal and agricultural use. The most urgent immediate need for
water is to permit the utilization of extensive lignite deposits in the upper Navasota
watershed as a heretofore unexploited source of fuel to hell) alleviate the country's
pressin g energy shortage.

The Brazos River Authority is experiencing wrious problems in completing
construction of this urgently-needed water resource project as a result of the
court-ordered interpretation of Section 404 of PI, 92-500.

Prior to being placed under construction in July 1975, Lake Limestone had
received all the State and Federal licenses, permits and approvals at that time
required. However, on July 25, 1975, after Lake Limestone was placed underconstruction, the Corps of Engineers published its new regulations in response to
the Federal Court order expanding the Corps' permit program for discharge of
dredged and fill material in navigable waters under Section 404 so that this pro-
gram was extended to cover virtually every stream, pond and lake in the country.
Under these new regulations it was determined that a Section 404 permit would
be required for Lake Limestone as of July 1, 1976, the date that the regulations
would become applicable to the Navasota River under Phase II of the expansion
of the permit program. The Authority submitted its application for a permit in
October 1975, and the Corps or Engineers published and distributed public
notices of our application in December 1975. In March 1976, the U.S. Fish and
Wildlife Service recommended that the permit be denied unless the Authority
buys 15,800 additional acres of privately-owned farm and ranch land for use a.
wildlife management areas to mitigate the loss of wildlife habitat on the 15,000
acres of privately-owned farm and ranch land that will be occupied by the lake.
Even if it could be demonstrated to be in the best public interest to take an
additional 15,800 acres of farm and ranch land out of private ownership and out of
production for use as wildlife management arews, it would be impossible for the
Authority to comply with such a requirement, because it has no source of funds to
provide the $8 to $12 million that would be required, and it does not have the
legal right or power necessary to buy land for such purposes. The Authority
explained this to representatives of the U.S. Fish and Wildlife Service, but they
replied that their job is to make recommendations based solely on fish and wildlife
considerations without regard for other factors; they said it is up to the regulating
agency (in this case the Corps of Engineers) to consider all the factors involved
and arrive at a decision. Under an agreement between the Department of the
Army and the Department of the Interior, where recommendations made by an
agency of the Interior Department cannot be accepted by the applicant for a
Section 404 permit, the matter must be forwarded to Washington for resolution.
Since the Authority's application for a Section 404 permit falls in this category,
it cannot be determined at this time when, if ever, a Section 404 permit may be
issued for Lake Limestone.
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This is a very brief and sin)lified summary of the experience of one State
agency in trying to obtain a Federal Section 404 permit as of July 1, 1976, for a
project that has been under construction for a year after having received all the
State and Federal government approvals required. The Brazos River Authority
iow faces the possibility that construction of this project, which is urgently needed
-is a source of water supply to permit use of lignite deposits to help alleviate the
country's energy shortage, maTy be delayed or interrupted or completely halted
under provisions of a Federal Water Pollution Control Act for reasons tl-at have
nothing to do with water pollution control.

This is just one example of the type of problems that can be encountered under
the massive expansion of Federal bureaucratic control that is just beginning to be
implemented under the court-ordered interpretation of Section 404 of PL 92-500.

The Wright amendment would eliminate such problems by restoring the original
intent of Congress with regard to Section 404. It would go further with respect to
wetlands, because it would make the provisions of Section 404 specifically appli-
cable to wetlands adjacent to navigable waters.

From the point of view of those responsible for trying to meet water needs at
thw State and local level, it is critically important that reasonable limits be placed
on the extent to which Section 404 may be used by Federal officials to impede
or block the efforts of State and local governments to go forward ith urgen"ly-
needed water resource projects.

The Brazos River Authority' respectfully requests that the Subcomnmittee on
Environmental Pollution of the Committee on Public Works give favorable
consideration to the Wright amendment so that it may be presented for consid-
eration by the full Senate without delay.Respectfully submitted.

WALTER J. WELLS, General Manager.

CALCASIEU ROD AND Gvr Crxn,
Lake Charles, La., July V, 1976.

Re the record of the hearing of July 27-28, 1976 on section 404 of the Clean
Water Act.

lion. JENNINGS RANDOLPH,
Chairman, Comnmittee on Public Works,
W1"ashington, D.C.

DEAR SENATOR RANDOLPHT: Our membership consists of approximately 500
area sportsmen. Our coastal area of Southwe.,t Louisiana is one of the most
productive areas found in our nation today, containing a large percentage of the
total wetland acreage in the country. Unfortunately, we have no state or local
laws to protect these wetlandsh in existence today. To protect these wetlands, we
must rely on federal law and the federal agencies.

The Public Works Committee is considering this day the Wright-Breaux
Amendment to Section 404. We have followed this Amendment from its inception
by our Representative, Congressman Breaux. Unfortunately, we completely
disagree with his position. No opportunity was presented for rational discourse on
the Nouse side. We are appreciative for the hearing afforded this day, but feel it
is premature aui no one can really tell the full affect of the Corps regulations until
they are fully implemented.

In addition, planning tinder the Coastal Zone Management Act in Louisiana is
in its infancy. If no federal supervision is maintained, the entire ball could he
dropped and no protection for our wetlands could be the outcome. Until a compre-
hensive coastal resources management program is adopted by the Louisiana State
Legislature, we feel that consideration of changes in Section 404 is premature.

We disagree with the limited definition of "navigable waters" and "adjacent
wetlands" in the Wright-Breaux Amendment. We also feel strongly that more
stringent guidelines should be established by Congress if they are to allow the
turning over of the permitting process to the State Government. In the case of
Louisiana, it might well be the case of allowing the fox to guard the henhouse.

If a choice must be made at this advance stage, we urge consideration of Senator
Hart's Amendments to the Section which basically coincide with the Cleveland-
Ilarsha Amendment proposed on the House side.

Thank you for this opportunity to comment.
Sincerely yours,

LEONAnD K. KNAPP, Jr., President.
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CALIFORNIA ALPINE CLUB,
San Francico, Calif., July 19, 1976.Senator JE:NNINGS RANDOLPH,

Senate Public Works Committee,
Washington, D.C.

DEAR SENATOR RANDOLPH: The members of the California Alpine Club, an
organization of 800 members residing in the Bay Ares, have consistently gone on
record in support of a strong Federal Water Pollution Control Act and, in par-
ticular, Section "404" of the 1972 Act. We express our concern that the proposed
amendments to the 1972 Act will prevent any Federal regulation of polluting
discharges of dredged or fill material on about 80% of the nation's ecologically
important wetlands. We strongly believe that the treasures of our coastal lands
be protected, for these lands are places where nature cleanses water and air,
where food is furnished for countless migratory birds and for many marine animals.
The California Alpine Club respectfully requests that these amendments be
defeated and that this letter become part of the Senatorial Public Works Com-
mittee record.

Very truly yours, HENRY HILLMAN, Conservation Chairman.

CALIFORNIA COMMITTEE OF Two 'ILLION,
San Francisco, Calif., July 15, 1976.

Senator JE-NNINGS RANDOLPH,
Chairman, Committee on Public Works,
Washington, D.C.

Sin: This organization on several occasions over the past few weeks has ex-
pressed its strong objection to the so-called Wright-Breaux amendment to S.2710
the public works bill the Senate now has under consideration.

Our objection is two-fold and we wish herewith to reiterate our opinion for
your benefit.

First we object to any amendment of Section 404 of the FWPCA of 1972
without full and complete public hearings. We understand your committee will
hear testimony from selected witnesses on July 27 and 28. Any allegation that
the foregoing setup constitutes a public hearing will be promptly labeled by us
as a sham and a deceit.

Secondly, we object to the language of the amendment as proposed, for it will
clearly weaken an important element of one of this nation s foremost habitat
protection laws. Our country's wetlands would suffer severely if Wright-Breaux
is accepted; therefore it should be stricken from S. 2710.

We ask that this letter be made part of the record of your proceedings on
July 27 and 28.

Sincerely, RICHARD H. MAY, Chairman.

217 EDOEWORTH LANE,
Sewickley, Pa., July 15, 1976.

Senator JENNINaS RANDOLPH,
Chairman, Public Work.s Committee,
Washington, D.C.

DEAR SIa: Please support the Hart amendment to the Clear Water Act now
S. 2710. It is imperative that we save a many of our wetlands as possible since
they are fast vanishing through housing developments and other filling operations.
They are vital to our food chains.

Please use this statement as testimony at the hearings next week on Section
404 of the Clear Water Act.

Also please get all the testimony you can from interested groups.
Most sincerely, ELIZABETH L. CHILDS,

National Affairs and Legislative Committee,
The Garden Club of America.
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CITIZENS COMMITTEE ON NATURAL RESOURCES,

Hon. JENNINGS RANDOLPH Washington, D.C., July 28, 1976.

Chairman, Senate Public Works Committee,
Washington, D.C.

DEAR SENATOR RANDOLPH: The Citizens Committee on Natural Resources
urges you and your Committee to act in defense of Section 404 of the Federal Water
Pollution Control Act Amendments of 1972. We are deeply concerned with the
action of the House in adopting the ill-considered Wright Amendment, which
emasculates a major section of the program aad leaves a majority of the Nation's
wetlands unprotected. We believe that it is now up to the Senate to preserve this
key element of the landmark 1972 legislation.

In passing Public Law 92-500 in 1972, Congress recognized the need to protect
all the waters of the United States from pollution. Section 404 not only regulates
two key classes of pollutants, it also helps preserve a natural purification system
which can only be partially duplicated with expensive technology. As you know,
wetlands are essential to the life cycles of numerious fish, birds, and mammals,
with important economic and asthetic values.

The present controversy over Section 404 has been fanned by several unfortunate
factors. First, there is considerable doubt about the court interpretation of the law
under which the present Corps program is being implemented. Second, a good deal
of hysteria has been generated-particularly in the farm community-by a
misleading attack on the program conducted by several major agricultural
organizations.

It is possible that Congress should reconsider the manner in which spoil and
fill are to be regulated under the law. While we believe that the Corps ha acted
responsibly in implementing this program, Congress may wish some of the juris-
diction to be transferred elsewhere. However, this would raise complex point. of
law which there is little time to consider adequately in this Congress, particularly
under the gun of the Wright Amendment. Indeed, the serious difficulties which
have been discovered in the Wright approach demonstrate the need for careful
and full consideration of all the issues involved.

While we would be reluctant to see any change in the present implementation of
Section 404, it is possible that the most satisfactory approach to compromise at
this time would be a delay in the beginning of Phase II of the program until
Congress has had an adequate opportunity for full review of the law. Such a
review is scheduled for next year.

Another approach which we would endorse is that embodied by S. 3663, intro-
duced by Senator Hart of Colorado. This bill essentially codifies the Corps'
announced intention of excluding ordinary farming and silvicultural practices
from regulation, and of issuing general permits to cover numerous other activities.
However, we cannot support at this time any basic changes in the stncture of the
program. We believe that Congress must insure that all water resources remain
protected under the law.

We respectfully request that this letter be made part of the record of your
hearings on this legislation. Thank you for your consideration of these views.Very truly yours, JOHN M. BURDICK, Executit,e Directr.

CITIZENS COMMITTEE ON NATURAL RESOURCES,

The PRESIDENT, Washington, D.C., July 19, 1976.

The White House,
Wshington, D.C.

DEAR MR. PRESIDENT: On 3 June 1976, the House of Representatives passed
by voice ;ote and sent to the Senate the Wright Amendment to Section 404 of
the Federal Water Pollution Control Act (Public Law 92-500). This action, if
confirmed by the Senate and the President, would strip federal protection from
millions of acres of nontidal wetlands of vital importance to our economy as
well as to the cultural, recreational, and aesthetic enjoyment of the American
people.



We consider the House action, taken in response to ill-founded fears, to be
hasty and ill-advised. No consideration was given to environmental or economic
impacts, nor was any public hearings conducted on this or the earlier and similar
Breaux Amendment. Scientific and conservation interests and the general public
were given no scheduled opportunity to comment.

The Wright Amendment is sweeping and complex in its implications. It con-
tains many ramifications bearing on the future of the Nation's critical aquatic
areas and the related natural resources and publicc values dependent upon them.
By narrowlv redefining navigable waters, it would exempt virtually all but salt
and brackish water marshes from the dredge-and-fill l)ermit system now admin-
istered by the Corps of Engineers and the Environmental Protection Agency.
We are deeply concerned that the Wright Amendment, if enacted, will undermine
important interrelated laws and regulations, especially the long-standing Refuse
Act of 1899. The important and priceless aquatic areas of our country require
continuing protection.

Wetlands in their natural state have many irreplaceable public values that
should be maintained. Because of their water-holding capacities, they have been
proven to act as storage basins that help reduce floods that might otherwise
threaten human life and prol)erty downstream. By doing so, they curtail the need
for flood control dams and levees and thereby help reduce public costs and bur-
dens on taxpayers, including payments made for emergency relief. Scientists
have estimated that a 6-inch rise in water level over a 10-acre wetland accounts
for the storage and gradual release of more than 1.5 million gallons of water.

Wetlands play a significant role in ground-water recharge, assuring reliable
and continuous supplies of water for many municipal, industrial, and agricultural
complexes whose growth, and even existence, depends upon them.

O equal importance is the value of wetlands in serving as water-filtration
systems that remove large quantities of silt and water-l)orne pollutants from
streams vital to municipalities, industry, and agriculture. By reducing the
nutrient load in flowing water, they help minimize algal blooms and rank aquatic
l)lant growth that lower the effectiveness and shorten the lives of downstream
reservoirs. Most of these reservoirs were bulit and are maintained with taxpayers'
fundq. Intensive study of a stream in Georgia by the Federal Water Pollution
Control Administration showed that a heavily contaminated stream purified
itself to highly potable standards after passing through less than ten miles of
upland swamp. The cost of artificially removing these contaminants would have
involved substantial capital investment by industry and government.

Of equal importance to the national economy is the contribution of wetlands
to the well-being of the nation's hard-pressed fishing industry. The importance
of small headwater streams, which would be classified as non-navigable under
the Wright Amendment, to the maintenance of anadromous fishes, such as salmon,
steelhead trout, shad, and alewive., which depend upon such streams for spawn-
ing, is obvious. What is less widely recognized is the value of interior wetlands
in nourishing and replenishing coastal and lacustrine estuaries into which they
feed. A high percentage of all shell and finfish of commercial and sport value
.spend all or part of their lives in such areas and need then to survive. As with
municipal, industrial, and agricultural water supplies, upland wetlands eliminate
the influx of contaminants that frequently cause the closure of fisheries of great
importance to local industry. The current Kepone disaster involvit.g the James
River in Virginia and Chesapeake Bay has serious implications for local watermen,
and might not have occurred if the contributing factory had been located farther
upstream and the river's waters subjected to the cleansing action of riparian
wetlands.

Similarly, by regulating flows of feeder streams, upstream wetlands hell)
maintain the precise degrees of salinity required by oys.ters, shrimp, clams, and
other commerically important estuarine species.

These important functions assume greater importance in the light of the recently
adopted 200-mile fishery jurisdiction. That authority, as you know, calls for
improving management of the United States', as well a.s the rest of the world's,
fishery resource.i. The Wright Amendment threatens to permit destruction of the
aquatic habitats required to assure perpetuation of those resources. Permit that to
.happen and the economy will be shortchanged forever.hese are only a few of the significant values, important both economically and
ecologically, that are threatened by adoption of the Wright Amendment.
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In view of these facts, we urge you and the Executive Branch to authorize the
Corps of Engineers and the E'nvironmental Protection Agency to proceed with
implementing the guidelines for handling dredged and fill materials under Phase I
of the Corps permit program under Section 404 of the Water Pollution Control
Act of 1972 as published in the Federal Register of 25 July 1975.

We believe that the Environmental Protection Agency and the Corps, and
possibly Congress as well, should hold public hearings for the purpose of reviewing
the experience accumulated since 25 July 1975 in handling permits under the 404
program. These hearings should identify if and how the program and procedures
should be refined. The results of the hearing or hearings would be used to mold a
well-designed program that is acceptable and in the long-term public interest for
maintaining the chemical, physical, and biological integrity of the nation's waters.
This is the follow-up procedure established previously and announced in the
Federal Register on 25 July 1975.

It is not our position to support a program to curtail all development of aquatic
and associated areas. Rather, we seek practical guidelines that insure orderly
planning and assure maintenance of important aquatic areas as part of a total
development plan.

We respectfully appeal to your strong belief in fairness in government,, enlist
your support in helping assure public participation in the decision-making process,
and urge that the powers of your high office be used to forge an effective joint,
federal-state program to maintain, not degrade and destroy, the important water
and other aquatic resources of our nation.

Respectfully yours,
American Fisheries Society, Carl R. Sullivan, Executive Director;

American Littoral Society, John Clark, Washington Director;
J. N. "Ding" Darling Foundation, Sherry R. Fisher, Chairman;
International Association of Fish and Wildlife Agencies John E.
Phelps, President; National Audubon Society, Joseph P. Linduska,
Vice President; North American Wildlife Foundation, Laurence R.
Jahn, Secretary; The Rachel Carson Trust, Shirley A Briggs,
Executive Director; Sport Fishing Institute, Richard 11. Stroud,
Executive Vice President; The Wildlife Society, Fred G. Evenden,
Executive Director; World Wildlife Fund, Godfrey A. Rockefeller,
Executive Director; American Institute of Biological Sciences,
Richard Trumbull, Executive Director; Citizens Committee on
Natural Resources, John Burdick, Executive Director; Friends
of the Earth, David R. Brower, President; Izaak Walton League
of America, Jack Lorenz, Executive Director; National Coalition
for Marine Conservation, Frank E. Carlton; Natural Resources
Defense Council, Environmental Lobby, Ronald B. Outen;
Sierra Club, Rhea Cohen, Washington Representative; The
Wilderness Society, George D. 1)avis, Executive Director; anci
Wildlife Management Institute, Daniel A. Poole, President.

3201 BEECH STmEE.?, NW.,
Washington, D.C., July 28, 1976.PUBLIC WORKS COMMITTEE,

U.S. Senate,
Washington, D.C.

GENTLEIMEN: We strongly urge that you do not recommend that any changes be
made in Section 404 of the Federal Water Pollution Control Act. Thi, legislation
is the only instrument we have to ensure that the needless destruction of our
wetlands and waterways is stopped. Since its passage, it has served the public
interest well. Surely the same urgent reasons that caused us to create thi. section
are still valid. Wetlands are now no less vital. We know that the developers, the
r9adbuilders, the miners, and a host of other special interests never wanted this
legislation and are putting pressure on you now to abolish it. Which one of them
understands the importance of wetlands and waterways to our lives and theirs.
Which one of them cares? We urge you to be guided by those who understand
these complex living systems and whose only interest is in preserving those systems
on which all life depends. Plea se do not take Section 404 from u or weaken it ili
any way.

incereiy yours, MILDRD AND J.utM CLAuK.
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COALITION FOR NATURAL STREAM VALLEYS INC.,
Ju/y 24, 1976.

Re the record of the hearing of July 27-28, 1976, on section 404 of the Clean
Water Act.

Hon. JENNINGS RANDOLPH,
Chairman, Public Works Comnittee,
Washington, D.C.

DEAR SENATOR RANDOLPH: The Coalition for Natural Stream Valleys, Inc.
urges you to give Section 404 of the Federal Water Pollution Control Act a reason-
able trial period before making major amendments. The value of our delicate and
irreplaceable wetlands, which these regulations were designed to protect, is well-
documented.

One might argue that the states should handle the responsibility of wetland
protection, but in fact many do niot now have regulations. Others that do often
are rendered ineffective by local political pressure applied to administrators by
would-be exploiters. Even in some major highway construction, federal scrutiny
under the National Environmental Policy Act is eliminated by financing environ-
mentally destructive projects with state funds only. A requirement of federal
review of activity in the wetlands would ensure an objective evaluation. Such an
evaluation does not seem unreasonable when one considers that a productive
stream or wetland, thousands of years in the making, can be destroyed in a day.

In Delaware we are currently experiencing the maneuvering to by-pass the
environmental accounting of a highway bridge, to be built with state funds only,
over the East Branch of the Christina River, a primary tributary. Political pres-
sures to expedite pro',ect construction have resulted in hasty permit approvals at
the local and state levels for a bridge design which would require channelization of
the stream and thousands of cubic yards of fill on the floodplain. The consider-
ation of an alternative viaduct design, which would eliminate both of these en-
-Nvironmental shortcomings, by an uninvolved agency is desirable. Section 404
provides for this process; the Wright-Breaux amendment would exclude it.

Total review of potential environmentally destructive projects in our Nation's
wetlands is absolutely essential in a democratic process, therefore the Coalition
for Natural Stream Valleys, Inc. urges the Senate not to adopt the Wright-Breauz
amendment to Section 404.Respectfully, DOROTHY P. MILLER,

Corresponding Secretary.

COLORADO PUBLIC INTEREST RESEARCH GROUP,
Fort Collins, Colo., July 20, 1976.

Ilon. JENNINGS RANDOLPH,
Chairman, Senate Public Works Commiltee
lion. EDMUND MUSKIE,
Chairman, Environmental Pollution Subcommittee

DEAR CHAIRMAN RANDOLPH AND SUBCOMMITTEE CHAIRMAN MUSKIE: The
House of Representatives has weakened the Clean Water Act with undue haste.
We believe that this act is vital to the well-being of this nation, and feel that it is
premature to amend the very substance of this act. At this point all three phases
of the original act have not gone into effect and therefore, it is difficult to correctly
determine just what revisions, if any, are necessary. All phases of this act should
be allowed to go into effect and if it is found that revisions are necessary, they
should be made only after full public hearings before both chambers of Congres.

We prefer the Ilart-Cleveland amendment to the Wright-Breaux amendment.
The Hart-Cleveland amendment recognizes that our waterways and wetlands
are part of a complex, interwoven system. It would be foolhardy to permit Sec-
tion 404 to apply only to navigable waterways and their adjacent wetlands, aS
the Wright-Breaux amendment does. To place only navigable waterways and
their adjacent wetlands under 404 would leave unprotected many bodies of water
which: supply drinking water, are used in commercial fishing, and are used by
interstate travelers for recreation purposes. It would leave unprotected many
bodies of water which are used for industrial purposes by industries engaging in
interstate commerce. This narrow definition would endanger waterfowl which
use our wetlands, many of which would go unprotected. It would open the door
to the destruction of many wetlands that actually clean up our polluted water.
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We feel that it is vitally important that Section 404 apply to the total "waters

of the United States" and not just navigable waterways and their adjacent
wetlands.

Sincerely,
KRIS NEWcOm,

Research As8ociate,
BILL SPERRY,

Board of Direclore.

STATEMENT OF THE COMMITTEE TO PRESERVE ASSATEA0UE ISLAND, PREPARED
BY JUDITH COLT JOHNSON, CHAIRMAN

The Committee to Preserve Assateague Island represents approximately
1,400 individuals and organizations spread throughout all sections of Maryland,
Virginia and Delaware, plus others from states across the country. We are a
non-profit organization and our object is to "protect the ecological health of
Assateague Island and all other endangered area where land mectA water along
the Atlantic Coast of the United State.s, so that their natural wonders and recrea-
tional advantages may be enjoyed now and by future generations." We were
formed in 1970 and our area of interest has grown with our size due to other
groups and individuals requesting our aid.

Recognizing the exceptional value of these critical areas, we feel it is essential
that strong protection be given our salt and fresh water marshes, for the contribu-
tion they make in flood control, providing wildlife habitat and breeding grounds,
as nature's septic tank, in their contribution to the food chain, and the pure
aesthetic pleasure they bring to countless people. Hunting, trapping and fishing
(commercial and recreational) are very important industries in our economic
system. Their success is dependent on protecting our marshes, and the quality
Of water, which, in turn, determines the amount and type of aquatic grasses
which are necessary for a continuance of shellfish, finfish and waterfowl. An
example of this is the documented evidence we have that swans are deserting the
Chesapeake Bay because of deterioration of the supply of aquatic vegetation.
They are going to the fields in Maryland and the population at Lake Matta-
muskeet in North Carolina, where the aquatic vegetation has increased, has grown
from 8,000 in 1972 to 22,000 in December 1975. In migration they are always
observed to take aquatic vegetation in preference to feeding in fields where there
is a choice.

Maryland has a wetlands law, and it is a pretty good one. However it only
gives adequate control over state-owned wetlands, which lie below the mean
low water line. It does not protect fresh water wetlands or prevent building on
flood plains. While on the whole Maryland has a fairly good record, we also run
into the problem where the state ha, a documented history of political favoritism,
and the administration of the wetlands law is no exception to this. Staff members
of the Department of Natural Resources have frankly told me that sometimes
it is politically expedient for them to agree to permits which they know are bad,
but they count on the U.S. Fish and Wildlife Service calling for denial and taking
the blame for the upset applicant. The Seafarer's Union and school at St. George's
Creek inSt. Mary's County, the sewage treatment plant on the flood plain at
Mattawoman Creek, Mystic Harbor in Worcester County are a few of the more
famous examples, but the list can go on; the state should have denied the permit.

Furthermore, an even more frightening concern in Maryland iq that a group
of developers and agricultural interests in )orchester County wish to weaken
and amend the Maryland Wetlands Law to exempt agricultural lands and make
other exceptions, and a study is being made this summer which could result in
serious weakening of the law when the Legislature next meets.

Virginia is supposed to have a fairly good wetlands law, but it has not stopped
draining and filling of valuable wetlands and permits for dead-end canals. Other
states have weaker laws and some none at all. There is no way we can stop such
developments as Mystic Harbor and Captain's Cove, which could kill life in
Chincoteague Bay, without the counter balance of the EPA, U.S. Fish and
Wildlife Service, National Marine Fisheries Service and the Corps of Engineers.
That is a strong statement, but it has been substantiated by such scientist a.

)r. L. Eugene Cronin and )r. Richard Anderson, who have done extensive
research in Chincoteagure Bay. Virginia has given permits for alterations of
wetlands on Chincoteague Island and as a result an area north of the Oyster
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Bay community there has had to he closed to sheilfishing. Septic tanks on the
Island cannot take care of the influx of people In the peak sumnwr months, and
samplings of the water around the island show pretty gruesome conditions. Work
permitted around Ocea i City and Ocean Pines along Assowoman Bay, permits
for which were granted '.)y the state, have caused the closing of additional shellfish
beds, and the list could go on. The evidence is there. Are we going to continue
the desecration of our wetlands and waters so that their productive qualities
are gone?

For far too long we have exploited this good land of ours, and if there is to be
anything left for the next generation, we must rededicate ourselves in this year of
our 200th Anniversary and put the good of our country and the preservation of
our irreplaceable natural resources for future generations ahead of the lust for
making a quick dollar by exploiting the land. There are too many people occupying
the earth to continue the old policies of believing man has the right to do anything
he wishes to the land and water. Controls are essential for survival.

We are fast reaching the point of no return, and it alarms us that the Senate
Public Works Committee, in whom we place our trust and on whom our future
depend-that this responsible committee could consider taking action on S. 2710
by including the controversial Wright-Breaux amendment which would set us
back decades. To approve this measure will be robbing Peter to pay Paul, for
while it will fatten the coffers of the ,-elfiqh interests of developers, dredging, and
other interests, it will end in forcing a decline in all the industries dependent on
what is produced by a healthy marsh, which in turn leads to life in the sea and
all that is around us. Where would the farmers be without chicken feed and fertil-
izers made from product, of the sea? Life is interrelated and we must cease from
destroying the cradle and web of life.

In many areas the aquifers are being drawn from faster than they are naturally
replenished, and this is particularly true of the Delmarva Peninsula. If S. 2710 is
adopted as it now stands, there is a real threat of pollutants not only contaminating
rivers and bays but entering the underground water system.

In the heat of this election year, we urge you to withstand the temptation of
acceeding to the wishes of selfish interests, of listening to the arguments which
the State of Maryland will make to have sole control over these areas given to
the states. Look toward what is best for the nation and its citizens, and postpone
any action for another year. States are too subject to political pressures and we
need the balance of other federal agencies, the U.S. Fish and Wildlife Service, the
EPA and the National Marine Fisheries. We recognize that modifications may
need to be made in the 404 regulations, but they have not been given a sufficiently
fair trial to make judgment at this time. It is not fair to your constituents to
adopt hasty and ill-conceived amendments in an election year. We urge that
action be deferred until a committee of the various agencies, citizens and govern-
ment members can make an in-depth study of the situation and regulations and
return to Congress with recommendations by, say, December 1977.

APPENDIX I

COMMITTEE TO PRESERVE ASSATEAGUE ISLAND,
October 14, 1976.

To: Friends concerned with the coastal area-Letters needed.
From: Judy Johnson.
Subject: Public hearing to he held by Corps of Engineers to consider application

by Mystic Harbor I)evelopiaent Company to dredge dead-end canal,
construct bulkheads, 2 groins, 4 gazebos, 52 piers, placing dredged material
on uplands.

Date: \Iednesday, October 22, 1975, in the Stephen Decatur High School
Auditorium, 5 miles west of Ocean City, Md., at intersection of routes 50 and
452. Time: 7:30 p.m.

This is the mest controversial permit application in the Maryland section of the
Sinepuxent-Chineoteague! Baiy area, and the outcome will have far-reaching
effects on the entire bay area. We are fortunate to have Colonel Robert S. Me-
Garry in charge of the Baltimore District of the Corps for he is genuinely con-
cerned over the cumulative effects of dredging, filling and the destruction of our
diminishing and invaluable salt marshes. Serious objections to the Mystic Harbor
al)p)lication have been raised by the EPA, National Marine Fisheries, and U.S.
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Fish and Wildlife Service on the .Mystic Harbor Applicati, n. In Virginia, the
Norfolk District has been struggling over an even worse situation, that of Cal)-
tain's Cove development. Other developers are pursuing plans for further en-
croachments on the wetlands, channelization, vacation homes with parking for
boats on water and cars on land.

The coastal bays between the barrier island% and mainland from Cape Charle,,
Va., to Lewes, ])ela., are recognized as excepti(tnaily important for their coli-
mercial and recreational catch of shell fish and fin fish, and for providing th,'
nursery grounds which eventually help produce the larger catches found along th-
cotst.

Mystic Harbor plans include a dead-end canal 5,000 feet long, 70 feet wide and
4.5 feet below mean low water. There is very little tidal flushing in the bay, and
the canal would be so long that it would become very stagnant in sl)itc of plans
to provide mechanical methods of aeration and flushing (purely experiniental and
untried). It would be subject to storm water run-off, oil from outboards, pesti-
cides, organic material and trash, and any waters from it entering Sinepuxent
Bay would be of poor quality, deteriorating more and more over a period of time.
Bulkheading on both sides of the canal would interfere with intertidal organisms
and the biota.

Among the worst features are the 120 feet groins to be placed where the canal
opens into the bay. This would affect the flow of water in and out of the canal
and would hasten erosion on the down drift side of the bank. Ninety percent of
the wetlands are dominated by salt marsh cord grass (spartina alterniflora) and
are of the highest, most productive quality. The area supports highly diverse
and productive fish and invertebrate fauna, and the site provides abundant feed-
ing grounds for bird-it is noted for the numerous shore and wading birds, the
migrating ducks and other waterfowl, and the many songbirds.

These are among the few remaining pristine wetlands along the coast and are
important in the whole food chain-not just the fish we eat but those used in
making leather supple, ink, feed for poultry and in fertilizer.

This project is closely related to the proposed I)elmarva Intra-coastal Waterway
and is indicative of the development pressures the Waterway would bring. The
Baltimore and Norfolk )istricts of the Corps recognize the unique and irreplace-
able value of these Bays, and the charge which has been put on them to protect
such resources under the new EPA guidelines and the new 404 section of the
F.W.P.C.A. They have engaged the Mitre Corporation to undertake a study of the
whole Sinepuxent-Chincoteague Bay Area. One purpose of this hearing i6 to
determine: (1) The amount of concern which the public has in saving these
irreplaceable resources; and (2) receiving input into what the study should en-
compass, what needs protection, what development could take place without
harming the resource.
What you can do

(1) Attend the hearing if you can; otherwise write the Corps.
(2) Urge denial of the Mystic Harbor Permit for the canal. An alternative way

to accommodate boats would be to build a bridge across a portion of the marsh
(not a causeway as originally suggested) to a high hummock of ground on the edge
of the bay, where a few piers could be placed.

(3) Express opposition to dredging the bays for an enlarged Waterway or for
channels to additional marinas and developments. Existing public boat launching
sites should be used.

Brief notes or comprehensive comments sould be sent to:
Colonel Robert S. McGarry, District Engineer,
U.S. Army Corps of Engineers,
P.O. Box 1715,
Baltimore, Md. 21203

The hearing record will remain open for one month following the hearings, or
until November 22. Please help on this as it is critical.

You may hear from us again soon as we hope hearings on the Assateague
amendments will be held by the House Interior Committee during this session of
Congress (they were scheduled for September 19 and then canceled). Also the
Philadelphia office of the Corps reportedly will issue the long-delayed E.I.S. on
the Delmarva Waterway (they have been issuing news releases appealing for-
support from boatowners for the new ports of call they will provide).

70-101-76- -42
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APPENDIX II

CoMMITTEE To PRESERVE ASSATEAGUE ISLAND,January 2, 1976.

Re Captain's Cove Development.

Urgent alert to friends of Assateague, Chincoteague National Wildlife
Refuge and Chincoteague Bay . . . individuals, scientists, and organi-
zations: Your quick response to this appeal is crucial.

At our request, the Norfolk District of the Corps of Engineers will hold a hearing
on the Captain's Cove Development, Greenbackville, Accomack County, Va.,
(bordering on Worcester County, Md., and Chincoteague Bay).

IDate: Wednesday, 7 January 1976, at 7:30 P.M.
Place: Atlantic High School Auditorium, Route 13, south of Oak Hall, Acco-

mack Co Va (i e., south of the intersection where you turn east off of Route 13
to reach dhincoteague Island).

Some highly professional people have agreed to travel to Virginia to testify for
us, but we must have the Virginia, Maryland and national conservation organiza-
tions speaking up and as many individuals as possible. We really need a good
response to this appeal. Make every effort to attend the hearing and testify,
plea:4,. Otherwise write this developer, by selling lots on filled wetlands,
digging canals and doing extensive work prior to securing permits, hopes to force
approval of his project, regardless of the consequences.

Copies of the Environmental Impact Statement are available at the Accomack,
Pocomoke City and Snow lill public libraries, USFWS Annapolis office, Norfolk
and Baltimore Districts of the Corps, and I have two copies.

DEPARTMENT OF TIlE ARMY,

NORFOLK DISTRICT, CORPS OF ENGINEERS

NOTICE OF PUBLIC HEARING

The application of First Charter Land Corporation for a Department of the
Army permit to authorize certain work in navigable waters (Chincoteague Bay
and Swans Gut Creek) at Captain's Cove, Accomack County, Virginia will be
the subject of a PUBLIC HEARING TO BE lIEL) AT ATLANTIC IHIGH1
SCHOOL AUI)ITOIIIUM ON U.S. ROUTE 13 SOUTH OF OAK HALL
ACCOMACK COUNTY, VIRGINIA, AT 7:30 P.M., EST, ON WEDNESDAY,
7 JANUARY 1976. All interested parties, including representatives of Federal
agencies and State and local governments, are invited to be present or to be
represented, and will be given an opportunity to express their views and furnish
specific data on all aspects of the proposed work, including technical, economic,
micial, and ecological and environmental material. Oral statements will be heard,
but for accuracy of the record, all important facts and arguments should be
presented in writing. Written statements may be either mailed to the District
Engineer prior to the hearing or handed to him at the hearing.

PROPOSED WORK

Captain's Cove is a 1,865-acre recreational second-home development currently
under construction. The portion of the project for which a Department of the
Army permit is required, pursuant to Section 10 of the River and Harbor Act
of 1899 (33 U.S.C. 403) and Section 404 of the Federal Water Pollution Control
Act (P.L. 92-500, 86 Stat. 816, 33 U.S.C. 1344), includes the following:

(a) Five navigational channels in Chincoteague Bay will be dredged to a depth
of -3.0 to -4.5 feet below mean low water to facilitate boat access to and from
upland canals. Three of the channels included in the proposed work are new and
two are enlargements of channels previously dredged without a Department of
the Army Permit. Approximately 9,590 cubic yards of sand and silt will be dredged
from these channels.

(b) The excavation (about 45,370 cubic yards) of two new upland canals,
Barracuda Inlet and Drum Inlet, to be connected to navigable waters.

(c) Completion of the excavation (about 14,443 cubic yards) of an existing
upland canal, Flying Fish Canal, and connecting it to navigable waters.

(d) Excavation or a flow-through relief canal adjacent to Swans Gut Creek
between the development and a natural marsh. This canal was recommended by
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the Department of the Interior a.s a protective measure to prevent further migra-
tion of a mud-wave from upland development into the adjacent marsh. The
canal will be 40 feet wide, approximately 2,800 feet in length and -3 to -4 feet
below mean low water. The dredged material, approximately 14,519 cubic yards
of sand, silt and clay, will be deposited on upland areas adjacent to the canal.
The relief canal will not be used for navigation purposes and will not be maintained.

(e) The construction of marina facilities at the junction of two existing canals,
]hammerhead Passage and Mackeral Bay. This will involve the excavation of
about 26,666 cubic yards of material to a depth of -6 feet below mean low water

nd the construction of approximately 1,110 linear feet of open-pile timber piers,
560 linear feet of timber sheet-pile bulk head, and 95 mooring piles. These facilities
are to accommodate the mooring of about 100 pleasure craft.

() The construction of approximately 9,000 linear feet of shell-filled gabions
along the eastern and southern perimeters of the project fill areas as a shoreline
protection measure. The applicant has been directed by the District Engineer to
install the gabion as an interim protection measure against erosion.

(g) The deposition of approximately 141,550 cubic yards of dredged and exca-
vated material on 35 acres of wetland (about 18 acres of which have been severely
disturbed by previous construction). The purpose of filling these areas is to raise
the elevation of low lying lots. It is estimated that approximately 108 acres of
wetlands (mostly high marsh) have already been filled at the project site.

Earthen levees surrounding spoil sites and canal banks will be stabilized by
planting Spartina alterniflora and Spartina patens where appropriate. A mechan-
ical aeration system is to be installed within the canals, the primary objective of
which is to elevate dissolved oxygen levels during the summer months to bio-
logically acceptable levels. Approximately 240 acres of wetlands within the
project perimeters will be preserved as natural areas.

Due to the magnitude of the proposed project, an environmental impact
statement (EIS) wa. prepared by the Norfolk District in accordance with the
National Environmental Policy Act of 1969.

What you can do
Write Colonel Newman A. Howard, Jr., Chief, Norfolk District-or, better

still, read a statement at the hearing:
1. Recommend denial of the application. Restoration of &.s much marsh as

possible. Filling of the canals which have been dug and no new work. No building
on flood plains.

2. The proposed septic tanks for the majority of lots should not be permitted
and only an advanced central sewage system is a safe method of taking care
of waste.

3. Septic tanks and dead-end canals can have very deleterious effects on
Chincoteague Bay and the fish and wildlife dependent on the area. Water quality
and preserving the ecological health of Chincot,,ue Bay are more important
than providing canals and individual boat parking facilities for vacation homes.

4. If the development is permitted, not only may the commercial fishing in-
dustry face serious losses, but Accomack County may be faced in future years
with having to provide adequate sewage disposal and other services which could
be a great financial burden.

6. Experts will be testifying in support of our stand but we need a real. public
outcry from people in Virginia and Maryland. If this development goes through,
other promoters will be encouraged to follow suit.

6. WA e sorely need to preserve the nmarshes, aquatic vegetation and health of the
Bay for the fi: fish, shellfish, waterfowl and other forms of life whose existence
,depends on them.

Problems which would be caused by project and excerpts from environmental impact
statement.-Chincoteague Bay is one of the most important fish nursery grounds
iAlong the mid-Atlantic coast. It is a popular recreation area for visitors to Assateague
and the coastal region. There is very little tidal flushing in the Bay, it is highly
saline and very high in nutrients. These stagnant conditions are such that it would
take very little to upset its sensitive balance.

Dead-end canals.- Dead-end canals are noted for their poor flushing characteris-
tics and no aeration system has so far solved the problem. They can cause consider-
.able damage to the environment, become sediment traps for dead and decaying
material, dissolved oxygen is depleted and anaerobic conditions occur. These can
result in problems of odor, floating sludge, killing of fish and aquatic life. Storm-
water run-off from torrential rains into the canals can bring about stirring of
.anaerobic bottom sediments and the rain caused circulation could wash into the
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bay in sufficient concentrations to cause fish kills and other damage. Shellfish beds
could be condemned from pollution.

Septic tank syster.-lWith the ground water table as high as it is in this area and
the elevation of the lots being so low (the highest according to the E.I.S. is
m.s.l. with most less than that), the septic tank effhuent should find its way into
the ground water and In time this would thoroughly pollute the subsurface environ-
ment., lind its way into streams, the canals and eventually the bay. Septic tank
utilization is planned for approximately 57% or 2,882, of the homesites at Cap-
tain's Cove.

A central sewage collections system for use by all lots near the water and those
interior lots with poor percolation is pro posed. The E.I.S. vaguely states "nearly
all the interior homesites not planned for the central sewage collection system appear
to be inlad of the 100-year flood plain limit." On the other hand, the E.I.S. stat,-s
"the consensus among experts . . . is that a substantial proportion of the pollu-
tion reaching canal waters can be attribulted to septic tank installation."

4,877 lots are planned on 1128.5 acres, with the remainder of the 1,865 acres
being used for roads (234 acres), sewage treatment area (14.8 acres) for the lots
bordering the canals and bay; golf courses and recreational areas (238.7 acres);
undisturbed wetlands (240 acres).

148 acres of 8ubdivided lots are within the flood plain.-Lots on filled marsh arcaz
average 4.7' above m.s.l. Flooding occurs in Chincoteague Bay whenever strong
offshore winds cause rise in the water level of the ocean and estuaries along the
coast. These can reach 9'-13' above m.s.l.

In 1970 First Charter Land Corporation obtained an independent dredging
contract and commenced dredging canals and filling of wetlands without permits
from the Department of the Army. Criminal charges were filed and guilty pleas
were entered to four violations of 33 U.S.C.A. section 403 and one violation of 3:3
U.S.C.A. section 407, and a fine was, imposed. The most significant ecological
impact at the site has resulted from the filling and dredging of wetlands. About 108
acres of coastal salt meadow and several acres of regularly flooded salt marsh were
destroyed or modified to create waterfront property and raise the level of low lying
lots. In order to obtain ,Ls much fill material as possible, some of the canals were
dredged 9'-20' deep. Access from the canals to the bays has not been dug and is
included in the present application.

The E.I.S. points out that due to long shore currents frequent maintenance drcdg-
ing is anticipated. This would cause frequent turbulence and disturb aquatic
vegetation and shellfish beds.

The corporation's plea seems to be that since it went ahead and did the work
without permits and has sold a majority of the lots, it would be a great hardship
on those who have bought lots and expect to be on canals if permit applications
are not now granted.

The E.I.S. points out:
2.23 that marshlands such as those found at Captain's Cove "serve a complex

and unique role in providing productive fish and wildlife habitat."
2.24 Wildlife resources on the project site prior to the present construction

were extremely abundant as the result of the diversified habitat created by inter-
spersion of upland and wetland types."

4.01 "It. is certain that dredging and filling activity at the project site ha.s
resulted in the loss of numerous rimarsh and aquatic organisms . . . about 10S
acres of nesting and feeding habitats for birds and mammals, dependent upon the
productive alt maursh and salt meadow, have been destroyed or modified."

4.02 "about 13,800 linear feet of finger canals have been cut through wetlands
and uplands at Captain's Cove and another 4,400 are planned."

4.33 "a minimal amount of water quality degradation and pollution usually
associated with increased boat traffic and mooring facilities will likely occur, for
example oil spills, discarded synthetic debris and noise, and in addition, turbulence
created by increased boat traffic could have some erosive effects on the unprotected
shores."

4.43 "Saihne ground water could move into fresh water parts of the aquifer if
withdrawals from the Manokin in these areas were significantly increased." There
is no guarantee that septic tank systems would not also affect the aquifer.

4.44 "completion of the work is considered to have significant impact on fish
and wildlife resources. The fact that a portion of the project with its intended
environmental impact has been completed does not lessen the significance of the
total environmental impact (if the proIjct at.s a result of the completion of the
remaining work."
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The Virginia Council on the Environment states that in all probability shellfish
arew will have to be condemned and that a buffer zone around the project site
will be a likely result. It predicts that despite safeguards a shellfish condemnation
will probably be necessary due to the mere presence of largo populations in the
area. This would indicate that the Captain's Core type of developmen is not suiabls
for this area, we think.

It should also be noted that once the First Charter Land Corporation has com-
pleted the work it wants to do, it plans to turn over the maintenance of the
development to an association of the landowners, leaving them to cope with
flooding and pollution and all the l)roblems likely to arise.

This hearing is on the "proposed" final environmental impact statement and
therefore statements must be received by the corps immediately if they are to be
made part of the final docunwnt. We have a sickening feeling that this can be a
real disaster area if a sufficient outcry is not made to cause denial of the applica.
tion-Please help.

Good news for canoeing enthusiasts: Assateague Island National Seashore hopes
to have facilities available for canoeists in the spring whereby they can launch
their canoes at the bay-side North Beach area and take canoe trips along the
bay-side (of the Island, with two l)rimitive campsites available where they can
spend the night.

The weather at Assateague over Thanksgiving weekend this rear was ideal-
magnificent for hiking and the waterfowl at Chincoteague National Wildlife
Refuge were a treat.

The last report we had the swvamp fever which has affected some of the Chinco-
teague ponies does not seem to be spreading. The ponies that are afilicted are
isolated from the rest of the herd.

lHappy New Year-and y'ou will 1w hearing from us again when the E.I.S. on
the lintra-Coastal Waterway is issued and when hearings are scheduled on theAssateague amendments. JUDITH C. JOHNSON, Chairman.

NoTY.-Appallin gly, Virginia has issued all necessary permits to Captain'sCove. This is our only chance to halt the project. The E.P.A., F.W.S., and National
Marine Fisheries are worried, Citizen input is our only hope. Please-put this
ahead of everything else!

COMMITTEE TO PRESERVE ASSATEAGUE ISLAND,
July 18, 1976.

Senator JENNINGS RANDOLPH,
Chairman, Sen ale Public Works Commiltee,
Washington, D.C.

])m:AR SENATOR RANDOLIPH: May I tell you how really concerned and upset all
the conservation organizations are in Maryland that you have scheduled such a
limited number of people to testify concerning S. 2710 on July 28th-five against
and (,niv" two in favor of the bill!

The Clean Water Act is one of the most important pieces of legislation to be
considered by Congress Ibeause the future of so many of our irreplaceable re-
sources- are dependent upon strong legislation along this line. The environmental
movement in Maryland began over involvement in the enactment of Maryland's
Wetlai.ds Law. Those who have been involved over the years have witnessed
how inadequate it is in many ways and how political pressures influence the state
to make unwise exceptions to thie sterns of the law over and over again. The
Virginia Wetlands Law is even weaker.

I have worked closely with the Maryland I)epflrtment of Natural Resources
and the Department of State Planning, both with the secretaries and with the
staff. Many is the time the staff ask me to do what I can to avert the decision-
making people from bending to pressures-and how helpless we are unless we can
fall back on or count on opposition from the E.P.A., the U.S. Fish & Wildlife
Service and/or the (orps. In my capacity a. Chairman of the Committee to
Preserve Assateague and as a member of the Maryland Wetlands Cominttee, I
have been involved with wetland issues in Maryland, Virginia, and the entire
)elmarva area.

The Chairman of the Maryland Wetlands Committee has been in touch with
you, and before she went to Europe she asked me to give testimony before the
Senate Public Works; Committee for the Maryland Wetlands Comm;ittee. I was
also anxious to address the subject on behalf of the Assateague Committee a.4 we
have had even broader experience and have worked more closely than other



656

organizations not only with the states of Maryland and Virginia but with the
U.S.F.W.S., E.P.A., Corps of Engineers and the National Marine Fisheries. The
national conservation organizations can address certain aspects and an overall
view, but I think it is unfortunate if you do not let at least one representative
from a grass roots conservation organization speak. During the past two years
I have been invited to testify before the Senate and House Interior Committees
regarding amendments to the Assateague legislation, and also before the House
Merchant Marine & Fisheries Committee and the House Ad Hoc Co mittee
on the OCS regarding the effects of oil drilling off the Atlantic Coast on the
states.

Most recently we acted as the coordinator and liaison for the fifty conservation
organizations which opposed the proposed Delmarva Intra-coastal Waterway,
and we represent and have on our mailing list 1,400 individuals and state and
national conservation organizations. We are members of both the Maryland
and Virginia Conservation Councils. I hope you may let us testify at the hearings'
but, in any event, I shall prepare a formal statement which I will send later this
week to be included in the record for the hearing on S. 2710.

In advance of sending the statement, I will say that we think it is most un-
fortunate that Congress is considering unwise amendments at this time. To enact
the Wright-Breaux amendment would be a disaster, and if anything is done to the
Federal Water Pollution Control Act, then no more than the amendment intro-
duced by Gary Hart should be adopted, which would allow time for a study of the
present regulations with a firm report to be made by December 1977. This would
be far better than hastily making mistakes in the heat of an election year, re-
moving the little protection we have had in recent years. The states are not doing
the job and few have wetlands laws, and the laws that are on the books are inade-
quate.

Sincerely yours,
JUDITH C. JOHNSON, Chairman.

CONSERVATION COUNCIL OF VIRGINIA, INC.,Mtay 17, 197G.

Hon. HOWARD BAKERY

Senate Public Works Committee,
Washington, D.C.

PDEAR SENATOR BAKFR: The Conservation Council of Virginia urges you to vote
against H.R. 9560, which drastically weakens the Water Pollutioi, (ontrol Act
through amendments excluding 856 of the wetlands from federal protection,
removing needed safeguards from grants for municipal sewage treatment facili-
ties and lowering penalties for hazardous spills.

The Council supports instead legislation to extend the funding for the Water
Pollution Control Act in order that its implementation may continue in an orderly
fashion and in order that ongoing pollution abatement efforts may be encouraged
and assisted according to the provisions of the law which have stimulated these
efforts.

The Council will continue to support the 1972 amendments of PL 92-500 and
the goals of the law as a necessary and attainable commitment to clean water in
Virginia as well as in the rest of the nation.

Sincerely yours, GEORGE HAGERMAN, President.

[From the Forum, February 1976)

POSITION PAPER OF CCVA ON FEDERAL WATER POLLUTION ACT

(By Newton Ancarrow)

The Water Pollution Control Act is a compreherLsive piece of legislation, compli-
cated with many facets and implications. This document addresses only three of
the more important, and at this time, more pressing issues. They are:

1. 1977 DEADLINE

Section 301 of PL 92-500 requires the attainment of defined "secondary treat-
ment" for all publicly owned treatment works and "the best practicable control
technology" by industry. As the National Commission on Water Quality points
out in Its Staff Draft Report of November 1975, universal secondary treatment by
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publicly owned treatment works cannot be achieved by July 1, 1977, and a large
number, if not a majority, of industrial discharges will meet the standards while
some, for varied reasons will not.

It is the position of 6 CVa. that the 1977 Deadline should, under no circum-
stances, be postponed. Furthermore, it is the position of CCVa. that under no
circumstances should HR 9560, Section 9, be passed. This legislation would
authorize the Administrator of the Environmental Protection Agency to exercise
his discretion in extending the '77 Deadline on a case by case basis. This, in the
first place, would make PL 92-500 unenforceable. In the second place, there has
been no evidence that the administrator either has the will or the ability to exercise
his discretion in compliance with PL 92-500. In fact, it is probably the improper
exercise of his discretion that principally gives rise to the question of extending
the deadline. In the third place, the process of determining whether or not to
delay the deadline on a case by case basis is already in place through the provisions
of PL 92-500 in the courts.

With regard to the question of postponing the Deadline, it is exceedingly hard
to know how to assess culpability since the fault lies all the way down the govern-
mental line: federal, state, and local. Since the passage of Public Law 92-500, there
has been no commitment of the Administrative agencies to meet the deadlines,
mandates, and goals of the law. In fact, there has been atrocious administration
of the act since its passage. There is considerable evidence to indicate that from
its passage on October 18, 1972, this law has been administered in anticipation of
not meeting the 1977 Deadline and without other set goals and objectives.

To delay the 1977 Deadline is to breach faith with those industries and munici-
palities who will meet the Deadline voluntarily. They have taken the law seriously
and have committed goods and effort only to find that their faith in the law mis-
placed; only those who ignored the law are apparently the winners. To delay the

deadline would destroy public confidence in the effectiveness of the law and further
erode confidence in the government to enforce its mandates received from the
public.

Quite aside from legal and ethical aspects, Public Law 92-500 is a series of
interrelated studies and mandates with the ultimate purpose of clean water in a
reasonably attainable time frame. If the 1977 Deadline is postponed, it will upset
the whole schedule and will, in all probability, through future similar delays,
frustrate the deadlines of 1983 and 1985.

2. FINANCING

It is the position of CCVa. that pollution is an overt act, the responsibility for
which may not be transferred. This simply means that it is the responsibility of
each household, industry, municipality, or political subdivision to abate, control,
or eliminate their own water pollution. This responsibility extends to each indi-
vidual engaged in an activity that causes pollution, nor may the burden be shifted
for any reason. Specifically, there must be a definite legislative separation of the
responsibility to abate water pollution and the availability of federal funds.

Since there seems to be considerable confusion, rightly or wrongly, as to
whether or not a municipality is required by law to abate its pollution unless it
receives its full share of federal assistance, it is apparent that the legislation should
be made amply clear. There are obviously two courses that can be taken in a social
legislation decision. Either it must be clear that:

A. It is the responsibility of each political subdivision to control its own pollution
and that any federal financing is assistance, and simply that. However, to make it
equitable, it should be stated that if a political subdivision uses its own resources
for its own pollution abatement program that any funds in excess of 25 percent
used will be rebatable with interest (at the current bond rate) out of any future
federal appropriation in an equitable manner. This procedure to be implemented
under Section 12 of PL 92-500 and is recommended by CCVa. to reinstate the
concept of self-reliance. Or:

B. The federal government must accept the financial burden and provide suffi-
cient funds, in a timely manner, to insure that funds will be available, up to the 75
percent, so as not to delay the program. In this event the federal government must
make certain that: 1) there are sufficient funds available for timely compliance with
PL 92-500; 2) there is capable, accountable administration; 3) the pollution is
abated; 4) the money for this goal is not diverted, into projects which viil waste
money or expand the size or authority of the bureaucracy.
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3. PUBLIC PARTICIPATION

PL 92-500 presently mandates public participation; this must be implemented.
Prysentl, little ol)portunity exist, for meaningful public participation, particularly
in the N .P.D.E.S. Permit program, the functional center of 1., 92-500. Any effort
to participate ultimately results in an adversary confrontation in a formal, highly
structured, and inhibiting procedure. Obstacles for the average concerned citizen
are interminable, unreasonable delays and restrictions. The burden is for the
citizen to provide detailed, technical engineering solutions remote from average
resources. bureaucracy intimidates the citizen; where is the Forum to say, "I want
clean water?" To his demand comes assurances that he is getting clean water, when
in fact, he is not. The public is purposely being excluded from the decision process.
Citizens are not losing concern for water quality; tiny declining activity stems from
frustration, not apathy.

Citizen participation is too complicated. Bureaus, agencies, and commissions, by
being too defensive, are institutionalizing pollution so that it will be permanent.
They have become a fourth branch of government.

An equitable system must be found to reestablish public confidence that: 1)
the water will be clean; 2) on schedule; 3) their inl)ut will be heard and accommo-
dated if possible; 4) some method will monitor the job's completion; 5) there is
some method to assign culpability and accountability; 6) breaches of confidences,
violations of law, will be penalized. Otherwise, the public may withdraw from the
water quality scene entirely.

This responsibility without accountability diqsolves public faith. The veil of
sovereign immunity must be shed to make the government accountable to citizen
mandates. In water quality we must stop operating under the doctrine of "Rex
non potest picare:" "The king can do no wrong."

The bureaucracy has developed into a complete government, in and of itself,
commanding 1) legislation: regulations which have the force of law; 2) administra-
tion exercise of discretion protected by sovereign immunity; and 3) justice: public
and adjudicatory hearings. Yet there is no accountability. This could quickly
develop into government without representation.

TiE CONSERVATION FOUNDATION,
11'ashington, D.C., July 27, 1976.

Senator JENNINGS RANDOLPH1,
Chairma'l, Senate Public Works Committee,
Washington, D.C.

DEF4R SENATOR RANDOLPH: In response to the Committee's request, The Con-
servation Foundation is sul)mitting this statement to the Senate Public Works
Committee in support of the dredge and fill permit program, as developed and
implemented by the Corps of Engineers and the Environmental Protection
Agency pursuant to Section 404 of the Federal Water Pollution Control Act
Amendments of 1972 (FWPCAA) (P.L. 92-500). Among the reasons for our
stipp ort of the program are the three discussed below.

First, the present 404 program has not been abused, but rather has been effective
in protecting our water resources. By denying permit applications for 404 activities
which would have had a significant adverse imp act on the aquatic environment,
the Corps of Engineers has saved many acres of valuable wetlands which, except
for the program, would probably have been irreparably destroyed. Areas within
the Section 404 program jurisdiction, such as tributary waterways and their
associated wetlands, have a water cleansing capability. These areas may also
serve as spawning and nursery areas for commercial and sports fish; as recharge
are. s of groundwater for water supplies; as natural protection from floods and
.-torms; and as essential nesting and wintering areas for waterfowl.

The COE has demonstrated that it is capable of administering the program in a
responsible and evenhanded manner. The excessive administrative burden (and
thus the financial burden to taxpayers) that many feared would be brought about
by increased numbers of Section 404 permit applications appears to have been
overestimated. Assistant Secretary for Civil Works Victor V. Veysey, in a letter
to Representative James L. Oberstar dated June 3, 1976, stated that one reason
for this is the Corps' expandinig use of the general permit to authorize similar
types of work in an area having minimal adverse environmental impact. The use
o;f the general permit will lessen the burden of the increase in the workload resulting
from implementation of Phases II and III of the 404 program.
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Second, neither the Congress nor the public has taken the opportunity to
consider carefully all possible ramifications of amendments to the 404 program
nor has the existing program been given a chance to show that it can be workable
and reasonable. The Wright amendment passed the House without a hearing,
and should this amendment be enacted into law, the present program would he
changed dnstically. One basic change, for example, would be the creation of a
different definition of "navigal)le waters," one which is far more restrictive in
scope than the pre-1972 definition and the definition in the 1972 Act ("waters of
the United States, including the territorial seas" (Section 502(7)). Many slch
changes have not received )ublic attention or debate.

In the Veysey letter mentioned above, the Assistant Secretary expressed his
belief that Phase II of the present prograin should be given a chance to work by
seeing how the actual permit workload develops. Ile recommended, as does The
Conservation Foundation, resistance to legislative action based on huge projcc-
tions of permit applications.

The public has not had the opportunity to find out what effects the implemen-
tation of Phase II of the present program might have on their activities which
would become subject to regulation under Phase II jurisdiction. There nay al-,'
be questions about precisely which geographic areas do come within the Phase 11
jurisdiction. The Congress should consider giving the Corps enough time to hold
a series of public meetings to allow public debate of 404 program issues and to
clarify any misunderstanding which meni.,'..s of the public may have concerning
activities regulated and jurisdictional coverage.

We cannot overemphasize the importance of the duty of Congress to itself and
to the citizens to make certain that every issue has been raised and discu ,,d.
Congress will have fulfilled this duty only when it has examined the specific
problems associated with regulation of the deposition of dredged and fill material
within the context of the regulation of all activities etusing water pollution. With-
out such a thorough examination, any amendment Congress passes would h'
premature.

A third reason we support the present 404 program is that it cannot be replaced
by any other program. It is highly unlikely that any 404 program which reflect- a
compromise in jurisdictional coverage can regulate dredge and fill activities a,
effectively as the present program. The Corps has not overregulated: rather it ha
changed its approach to environmental problems and has shown commendable
ability to consider both environmental and economic factors in deciding whether
issuance of a particular permit would be in the public interest.

We would find acceptable amendments proposed to Section 404 which would
explicitly authorize the use of general permits for regulation of dredge and fill
activities. Also acceptable would be explicit exemption from regulation of normal
farming, silviculture and ranching activities, such rv plowing, cultivating, and
harvesting; as well as exemption from regulation of the construction and main-
tenance of farm ponds, stock ponds, and irrigation ditches and the maintenance
of drainage ditches.

The Conservation Foundation strongly believes that the present 404 program
is the comr-- ..- sense approach for regulation of dredge and fill activities in the
waters of: United States. The program provides an extremely important mean,
for enai Sng us to restore and maintain the integrity of our Nation's waters, while
insuriuig that this and future generations can enjoy the benefits resulting from
having protected our wetlands.

Thank you for allowing us to have the opportunity to submit our comment- to
you and the Con mittee on this program.

Sincerely, WILLIAM K. REILLY, Presideit.

CONSERVATION SOCIETY
OF SOUTHERN VERMONT,July 2 6, 1976.

Senator ROBERT T. STAFFORD,

6219 Senate Oice Building,
Washington,D.IC.

DEAR SENATOR STAFFORD: Thank you for the invitation to submit a statement
of our organization's views on Section 404 of the Federal Water Pollution Control
Act to the Senate Public Works Committee for its consideration during the over-
sight hearings this week. Enclosed is a copy of our statement; I appreciate your
submitting it to the Committee for inclusion in the hearing record.
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1 hope that you will be able to take a strong position in opposition to any weak-
ening amendments to Section 404 during the Committee's deliberations. Thank
you for your consideration.

Sincerely, MICHELE FROME, A8sistant Director.

Enclosure.

STATEMENT OF CONSERVATION SOCIETY OF SOUTHERN VERMONT

The Conservation Society of Southern Vermont is a private, non-profit organi-
zation of nearly a thousand members, founded in 1066 in response to the growing
need to protect the natural resources of Vermont. The Society's programs include
land acquisition and management, legal advocacy, public information and ed-
ucation. These programs are devoted to the wise use of land, forest, and water.
The Society is particularly concerned with land use programs in Vermont, in-
cluding wetlands protection.

At the invitation of Senator Stafford of Vermont, the Conservation Society
welcomes the opportunity to express its views concerning Section 404 of the
Federal Water Pollution Control Act to the Senate Public Works Committee. We
are pleased that the Committee chose to hold oversight hearings on the niatter of
proposed amendments to this section. To assist the Committee in its deliberations,
this statement will discuss briefly the importance of the Section 404 program in
Vermont.

Within the state of Vermont, where recreation is one of the major economic
activities, the water resources of the state are among its most valuable assets.
Wetlands are a critical part of this resource base, as habitat for wildlife, as water
storage and purification areas, and as an integral and essential part of river and
stream systems.

Along with other land resources, wetlands have been particularly threatened by
rapid and haphazard development within the state. In response to this problem,
Vermont has enacted certain land use and water quality regulatory programs.
Unlike other states, however, Vermont has no comprehensive wetlands protectionlegislation i.

Vermont's current programs do offer some piecemeal protection for wetlands.
The state does regulate dredge and fill activities on lands lying under the mean
water level of pliblic lakes and ponds but this does not include many other
wetland areas associated with lakes and ponds. Vermont also has a stream alter-
ation regulatory pro gram, but this also excludes many adjacent wetland areas.
Act 250, Vermont's Land Use and Development Control Law, offers regulatory
protection for wetlands but a plies only to a limited range of eligible projects.

In its 1973 State Ionpre pensive Outdoor Recreation Plan, the Agency of
Environmental Conservation concluded that "a program of increased public
protection of wetlands is deemed necessary." The present Section 404 Dredge and

ill Permit Program is valuable to Vermont in that it provides this increased
protection of wetlands not otherwise covered under existing state regulatory
progams.

"lhe importance of Section 404 of Vermont, then, lies in the fact that it provides
regulatory protection for all waters, including wetlands streams, and lakes.The
Wright Amendment to Section 404, as adopted by the House of Representatives,
wOuld effectively eliminate this protection from the program by restricting the
Scope of the program to "navigable waters" as narrowly defined.

For th is reason, the Conservation Society of Southern Vermont opposes the
Wright Amendment to Section 404, and urges the Senate Public Works Committee
to act to maintain this section in its current form. Next year will be a more ap-
)ro priate time for the Congress to consider alterations to the Federal Water

Pollution Control Act, when the report of the National Commission on Water
Quality is considered. Altering the Section 404 Program in such a way as to narrow
its scope at this time would be unnecessary and unwise.

Thank you for your consideration of our views.

DECATUR, GA., July MS, 1976.H[on. Jenninffl Randolph,
chairmann, ) Pb1ic Works CommiWee,
Washin$on, D.C.

)EAR HONORABLF RANDOLPH: I am writing in regard to the hearing on July
27-28 about the amendments to the Clear Water Act and would like my comments
entered inthe hearipg record.
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The Wright-Breaux Amendment to H.R. 9560 is unacceptable since it excludes
wetlands from protection under Section 404 of the Federal Water Pollution
Control Act. It is not time to be amending Section 404 until the whole program
has gone into effect. The Hart-Cleveland amendment is preferable to the Wright-
Breaux Amendment. The wetland areas are vital to our ecosystems and should not
be destroyed. Also there should be control of materials being channeled into
drinking water supplies and the House amendment would stop regulation of this.
The Hart-Cleveland amendment would provide for a progress report to be re-
.ceived at the end of 1977 and I feel this is a good plan.

Thank you for your attention.Sincerely, THERESA CROMEANS.

MILL VALLEY, CALIF., July 30, 1976.
Re Strengthen 404 program.
SI;NATE PUBLIC WORKS COMMITTEE,
4202 Dirksen Office Building,
Washington, D.C.

AR COMMITTEE !MEMBERS: Please keep our 1972 Water Pollution Control
Act to prevent pollution of our marshlands that produce fish for our oceans and
our people who need more food production.

Control amendments that make useless the 404 program.
It is a cleaner country we need. The year 2000 is less than 25 away.
Plese make this request part of the Public Hearing Record.
A concerned for future citizens taxpayer. EVELYN M. CURTIS.

STATEMENT OF THE MARYLAND WILDLANDS COMMIrrEE

The Maryland Wildlands Committee has considered in detail the Clean Water
Act of 1972, and in particular its Section 404. While all of this act is not entirely
to our liking, we nevertheless feel that Section 404 should be left as it is for the
present, until sufficient time his. elapsed to see how it works out as a whole.

We feel strongly that hasty efforts to change it (such is the House of Repre-
sentatives' Wright-Breaux amendment) are based on incomplete and flawed
information.

From our long-term investigations covering all of the State of Maryland, which
provides a good cross section of the varieties of terrain found in all the contiguous
United States, and from our conversations with many people directly affected
by legislation covering water quality, we feel that overall even-handed planning
and control is far preferable to allowing individual jurisdictions to deal piecemeal
with water quality. Surely a river or a bay does not know when a state boundary
is reached, and to have such bodies of water treated differently by adjacent states
is tempting providence. The same holds true for the tributaries, which need overall
protection just as much as the larger bodies of water.

We are overwhelmingly in favor of leaving Section 404 as it is for the time being.
SALLY 1I. DIEKE,

Deputy Chairman, Maryland Wildlands Committee.

DENHAM SPRINGS, LA., July 28, 1976.
lion. JFNNINGS RANDOIPH,
Chairman, Public Work. Committee, 4202 Dirkeen Senate Office Building, Wahb

ington, D.C.
For the record of the hearing on section 404 of the Clean Water Act.
As an interested citizen of Louisiana, the United States, and the Planet Earth I

should like to go on record in favor of Section 404, WITHOUT AMENDMENTS.
If it must be amended I prefer the Hart-Cleveland Amendment to the Wright-
Breaux.

Surely the protection of clean water, what there is left of it, and clean air,
what there Is left of that, should be the primary concern of all of us, and most
certainly of our elected representatives.



662

If the Wright-Breaux amendment is passed there would be no control of po(l-
luted dredged materials into tributaries of drinking water supplies that do not.
happen to fall within the House's definition of "navigable waters." This we
cannot allow to happen.

Please consider the future as well as the future of[all of us when hearings are
held.

Very truly yours,
Ms. NANCY 1P. DorRR.

[Mallgram]

Senator JNNNSRANDOLI ALBUQUERQUE, N. Mex., July 29, 197.

2151 Dirksen Office Building,
Washington, D.C.

)EAR SENATOR RAND'OLPh: I feel Public Law 92-500 Section 404 is a good
Jaw in its present form. )o not allow any danuiging am(,ndlncnts to be added such
as individual state enforcement of this law. We must save our lakes, streams and
marshlands to protect our wildlife which has been dimini.-hing as their habitats
have been destroyed. I want this telegrain to be read into the hearing record.

Sincerely,
SONDRA JI:PEN.

CLMO11u:MomIF: OKL.A.
lion. JE-:NINGS RANDOLPH,
6121 Dirksen Building, Vashington, D.C.

Section 404 of Public Law 92-500 is the best wetlands I)rot[ct ion ever. I strongly
oppose aniendment that vould weaken its effectiveness. Pha.e read into c(ml-
mittee record.

FORREST I)OWLER.

AIILIN GTON, VA., July 22, 117G.lion. JENNINGS RANDOLPH,

Chairman, Public Works Comm itlee, Washington, D.C.
DEAR SF;NATOR RANDOLPH: The following comnemints are being sent for inclusion

in the record of the hearings of July 27-28 on section 404 of the Clean Water Act.
Section 404 of the Clean Water Act is far too important and valuable portion

of the act to be suhjvcted to amendment in the heat of an electoral year and
when opposition to implementation of the regulations has been fanned by nis-
information about the scope of the regulations.

There is no need for me to repeat detail about the importance of the wetlands
in their help in filtering the water we drink, their value in soaking up and suffering
flood crests, their necessity for breeding grounds for the lower und of the food chain.
Removal of Federal controls as spelled out in the Wright-Breaux amendment
would be a national disaster and of a malignant type that can't be remedied
once the wetlands are destroyed as they would be.

I strongly urge first that action to amend section 404 be postponed, permitting
the three phase program to go into effect.

The second choice would he for the Senate Hart-Cleveland amendment which
would provide a progress report for review by Congress at the end of the next
year and still provide the vital protection of the regulations.

With hope.Sincerely,
THELMA C. DUVINAGE.

ENVIRONMENTAL I):; EFNsE FUND,

Hon. HOW|D H. BAKER, Jr. Washington, D.C., July 6, 1976.

United States Senate, Committee on Public Works, Washington, D.C.
DEAR SHNATOR BAKER: We appreciate your kind invitation to submit testimony

on proposed amendments to Section 404 of the Federal Water Pollution ControL
Act.

Our testimony is attached. Please include it in the record of the July 27 and 28,
1976, hearings of the Committee on Public Works.
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Thank you for your consideration. Do not hesitate to call on us, if we can be of
further assistance.

Very truly yours, ROBERT II. IhAnRIS, Ph. D.,
Co-Chairman, Toxic Chemicals Program.

EDW.RD TnomPsoN, Jr.,
llVashinglon Counsel.

TESTIMONY OF THE ENVIRONMENTAL DEFENSE FUND, INC.

The E environmental 1)efens e Fund, Inc. ("EDF") is a not-for-profit, public
interest organization with a nationwide membership of some 41,000 citizens and a
staff of scientist's, lawyers and other professionals dedicated to the improvement of
environmental quality and the wise use of natural resources. EI)F has been active
in efforts both to conserve ecologically-valuable wetlands and to halt the dispersion
of toxic substances throughout the human environment, including public drinking
water supplies.

We appreciate the invitation of Senator Baker to testify before this Committee
on amendments proposed to Section 404 of the Federal Water Pollution Control
Act Amendments of 1972. Because we anticipate that other organizations will
discuss the importance of wetlands conservation, EI)F will restrict its testimony
to the implications of the amendments as they relate to toxic substances in our
Waters.

CONCLUSIONS

On the basis of the legal and scientific analyses of the amendments outlined
.below, EI)F concludes that the proposed amendments would open an enormous
•"lo)phole in the control scheme of the Federal Water Pollution Control Act Amend-
ment s ("FWPCA"). This loophole will permit, and may even encourage, the dis-
charge of some of the most hazardous pollutants known-toxic and carcinogenic
sut)stances-into roughly 85( of the Nation's surface waters and wetlands, in
cases where these substances are )resent in "dredged or fill materials" of any kind.

Further, under the amendments it will be impossible to determine when or
Where toxic substances are present in dredged or fill materials prior to discharge.
Absent regulation, no mechanism will be availal)le by which to require the advance
testing necessary to protect the public health. Both the National Cancer Institute
and the World Health Organization have concluded that 60 to 90% of fll human
cancers are caused by chemicals in the environment, including some of the very
substances the discharge of which will )e permitted by the amendments.

Till: AMENDMENTS COMPARED WITH THE INTENT OF TIE FEDERAL WATER POLLUTION
CONTROL ACT

The amendments now proposed to Section 404 of the FWPCA (the so-called
Wright amendment) define the scope of Federal jurisdiction very narrowly for
purposes of controlling discharges of dredged and fill materials and, thus, mark a
significant departure from the comprehensive water pollution control scheme
envisioned by the drafters of the Act, including some members who today sit on
this Committee.

The legislative history of the FWPCA makes it very clear that the Act w.s
intended to remedy a fundamental weakness of the Water Quality Act of 1965,
P.L. 89--234, 79 Stat. 903, namely an exceedingly narrow and thus ineffective
definition of Federal jurisdiction. According to the Report of the Senate Coln-
nittee on Public Works, No. 92-414 (October 28, 1971):

"Through a narrow interpretation of the definition of interstate wLaters the
inll)lementation [of the} 1965 Act was severely limited. Water moves in hydrologic
cycles and it is essential that discharge of l)ollutants be controlled at the source."
At 77.

The Conference Report on S. 2770, which became the FWPCA, No. 92-1236
(September 28, 1971), also recognized the need for a truly comprehensive jurik-
diational approach if the l)osibility was to be avoided that, some discharges of
pollutants might slip through the cracks of a narrowly-framed statutory scheme:

"The conferees fully intend that the terrm navigable waters be given the broadest
iossible constitutional interpretation unencumbered by agency determinatitins
which have been made or imay he made for administrative purposes." At 144.

One of the "agency determinations" which the Conference undoubtedly viewed
.as m41 encumbrance was the Corps of Engineers' self-imposed limitation of its
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jurisdiction under the Refuse Act, 33 U.S.C. 401 et seq., to the ordinary or mean
igh water line. This line marks the traditional limit of Federal admiralty juris-

diction, Waring v. Clarke, 5 How. (46 U.S.) 441, 463 (1847), and was for the Corps
an administratively convenient approach to defining its jurisdiction for purposes
of maintaining navigation.

However, the ordinary or mean high water line has no relevance to the hydro-
logic cycles on which-as the Senate Public Works Committee once recognized-
the control of pollution and the protection of the integrity of the Nation's waters
must be predicated in order to be effective. Thus, the Congress explicitly rejected
this narrow definition of Federal water pollution control definition in favor of the
broad, comprehensive definition encompassing all "waters of the United States,"
including portions thereof, tributaries thereof, the territorial seas and the Great
Lakes. Section 502(7); Senate Rep. No. 92-414, supra, at 77.

Although it contains numerous ambiguities, the Wright amendment adopts
essentially the same narrow definition of Federal jurisdiction once rejected by the
Congress in enacting the FWPCA. However, the amendment retreats even farther
from a comprehensive jurisdictional approach than did the Corps of Engineers,
since the amendment eliminates considerations of historical navigability employed
by the Corps in regulating dredge-and-fill discharges throughout the years to the
present day under the Rivers and Harbors Act of 1899, 33 U.S.C. 401, et seq. For
the first time, the terms "ordinary" and "mean high water" appear in a water
pollution control statute, thus codifying the arbitrary jurisdictional limitation
which the Corps imposed upon itself. Compare, U.S. v. &exton Cove Estates, 8 ERC
1657, 1659, F. 90d (5th Cir. 1976).

The amendment further seems to provide that, other than under Section 404 as
amended, the discharge of dredged and fill materials is not subject to regulation
under any other provision of the FWPCA or the Rivers and Harbors Act of 1899,
supra. And, although the amendment purports to add to the definition of jurisdic-
tion of "adjacent wetlands," it is not clear, because of the ambiguities created in
the statute, that such regulation will be permissible.

The upshot of the amendment, thus, seems to be that several broad categories of
pollutant discharges may occur with impunity and without advance testing for
toxic chemicals:

(1) The discharge of materials dredged from navigable waters into wetlands and
son-navigable waters,

(2) The discharge of dredged materials into wetlands and non-navigable waters,
incidental to dredging in non-navigable waters, and

(3) The discharge of any "fill" material into wetlands and non-navigable waters.

CONSEQUENCES OF THE AMENDMENT IN TERMS OF THE FWPCA AND THE SAFE
DRINKING WATER ACT

The proposed amendment would allow broad categories of pollutant discharges
to fall through, a gaping crack in a once-comprehensive FWPCA. The back door
would be opened to the discharge of toxic substances in "dredged and fill ma-
terials," thus undercutting the provisions of Section 307 of the Act under which the
EPA this week is holding hearing,; to r-stablish toxic effluent standards. The lan-
guage of the amendment would not require advance testing to determine when and
where .toxic substancets are indeed present in whatever a person chooses to call
"dredged material" or "fill material."

Further, the proposed amendment would work at cross purposes with the re-
cently-enacted Safe Drinking Water Act, P.L. 93-523, 88 Stat. 1660. The purpose
of this statute is to reduce human exposure to toxic substances by requiring treat-
ment of public drinking water supplies. Discharges of toxic substances through
the "dredged and fill materials" loophole created by the amendment could impose
an added, incremental cost on treatment facilities in an effort to comply with the
Safe Drinking Water Act. The alternative to greater costs of treating waters con-
taminated with greater concentrations of toxic substances is an increased risk to
public health.

CASE EXAMPLES OF TOXIC DISCHARGES WHlICH MAY BE PERMISSIBLE UNDER THE
AMENDMENT AND THEIR POTENTIAL PUBLIC HEALTH EFFECTS

Toxic substances are widely distributed throughout our enviroament, including
our waters. Many of these substances either have been shown to cause cancer or
are suspected carcinogens, and their presence should not be taken lightly. EDF
has investigated instances where toxic substances either have been discharged



665

into waters of the United States, or could be so discharged, in a form which
constitutes "dredged and fill materials" within the meaning of the FWPCA.
These instances are outlines below, together with a discussion of the public
health effects of the substances, by way of demonstrating that the threat created
by the Wright amendment is not an illusion, but is real indeed.

1. Toxaphene in Brunswick, Ga.

In autumn of 1972, sediments from a tidal creek containing toxaphene from a
manufacturing plant were dredged and disposed of in a diked marsh. This dis-
charge apparently would be subject to regulation and testing regardless of whether
the proposed amendment is enacted. However, similar discharges could occur in
nearby non-navigable waters or discontiguous wetlands in solid form so as to
constitute "dredged or fill material,." Under these circumstances, the discharge
would not be subject to Federal regulation under the amendment.

Toxaphene is a chlorinated hydrocarbon pesticide which is highly toxic to both
vertibrates and invertibrates. It accumulates in plants and animals and is highly
persistent in the environment.' Studies done for the National Cancer Institute
indicate that toxaphene is carcinogenic in both rats and mice.2

2. Heavy metals in Baltimore Harbor/Swan Point, Md.

A permit application under Section 404 is now pending before the Baltimore
District of the Corps of Engineers requesting permission to discharge chemically-
polluted dredge spoils from Baltimore Harbor into a non-tidal wetland area at
Swan Point, Kent County, Maryland, on the Chesapeake Bay. A substantial
Question exists as to whether this discharge would be subject to regulation under

e proposed amendment.
An EPA analysis o sediments from Baltimore Harbor and from a "clean"

site in Chesapeake Bay showed the following comparative profile of chemical
constituents:

[Parts per million

Range of concentrations

Pollutant Clean site Baltimore Harbor

Lead --------------------------------------------------------------- 0.7 936-3, 271
Zinc ----------------------------------------------------------------- 27 2, 589-4, 710
Cadmium ----------------------------------------------------------- 0.23 315
Mercury ------------------------------------------------------------------------------- 0.26-0.68
Chromium ------------------------------------------------------------------------------ 2,654-9,425
Copper ---------------------------------------------------------------- 320-518
Volatile solids -------------------------------------------------------- 5,800-20.000 142,200-217,700
Chemical 03 demand ................................................ 2, 390-10, 540 343 280-666,980
Oil and grease ------------------------------------------------------- 140-4GO D, 510-81, 220
Total Kjeldahl Ns ...................................................... 140-770 2,703-6,220

In this instance, testing of sediments apparently occurred only because of
Federal jurisdiction over the discharge. A discussion of the public health effects
of the toxic substances contained in the dredge spoil follows.

Lead is a toxic metal which is suspected of producing impaired neuroloic and
motor development and renal damage in children.' Recent studies in England
have demonstrated mental retardation in children at levels of lead in drinking
water exceeding 800 ppb.4 Lead has also been shown to be tox'c to some fish at
concentrations as low as 6 ppb.6 The Chesapeake Bay, of course, is a fishery re-
source and a source of food.

A cadmium drinking water standard of 10 ppb has been promulgated by EPA
because of the serious toxic potential of this metal. Epidemiological evidence
demonstrates that cadmium may be associated with renal arterial hypertension
and with ital-itai disease in Jepan.6 Because of the extreme toxicity of cadmium
to fish, EPA has proposed a criterion of 0.4 ppb to protect certain fish species.

ILEnvironmental Protection Agency, Criteria Document Toxap,ene, No. 440/9-76-014.
' National Cancer Institute, July 1978, "Experimental benign Status Report on Endrin

and Toxaphene."
* Environmental Protection Agency, 1978, "EPA's Position on the Health Implications

of Airborne Lead."
4 Beattk%, A. D., et al., "Role of Chroni! Low-Level Lead Exposure in the Aettology of

Mental Retardation," Loncest, 589-92 (March 15, 1975).
9 Environmental Protection Agency. 197kl, "Quality Criteria for Water."
* National Academy of Sciences, 1972, "Water Quality Criteria."



666

Acute mercury toxicity is characterized by severe nausea, vomiting, abdominal
pain. bloody diarrhea, kidney damage and death, usually within 10 days. Chronic
exposure produces inflammation of the mouth and gums, swelling of salivary
glands, excessive salivation, loosening of teeth kidney damage, muscle tremors,
p~asms of the extremities, personality changes, depression, irritability and nervous-

ness.7 Because of its extreme toxicity, a mercury drinking water standard of 2
ppb has been promulgated by EPA.

Chromium is carcinogenic (cancer-cauising) when inhaled, although it is not
known whether a similar hazard exists when it is ingested. Studies on dogs have
shown that low levels of chromium exposure (0.033 mg/kg body weight) increased
excretory and motor activities of the intestines.8 For these reasons, EPA has
)romulgated a drinking water standard of 50 ppb chromium.

3. Heavy Metals in West Virginia Streams.

In the Coal River Basin, local communities have experienced flood problems
due to the accumulation of mine runoff in nonnavigable streams and rivers. A
dredging and disposal operation apparently is planned to relieve the flood problem,
and is but one of many similar dredging projects which have been conducted in
non-navigable streams downstream from coal mines in West Virginia. Other
projects of this type include: Tug Fork of the Big Sandy River Brammwel in
the Bluestone River Basin, Mont Calm on the Bluestone River, Princeton on the
Bluestone River, Richwood on the Cherry River, and Griffithsville in the Guyan-
dott River Basin. (Personal communication, Mr. Charles McIntype, Hluntingdon
Corps of Engineers). The sediments in waters which have been exposed to coal
mine tailings and runoff typically contain toxic substances such as mercury, zinc,
iron, nickel and arsenic. I)redging and incidental discharge of these sediments can
release them into the water column. This type of activity would not be subject to
regulation under the proposedd amendment.

The health effects of mercury have been noted above. Nickel and arsenic have
been shown to be carcinogenic to man when inhaled and some evidence suggests
that arsenic is carcinogenic when ingested.' Human health effects associated with
chronic arsenic poisoning include gastrointestinal catarrh, kidney degeneration,
tendency to edema, polyneuritis, liver cirrhosis, bone marrow injury and exfoliate
dermititis.

4. PCB's in Antietam Creek, Great Lakes and the Hudson.

On Jime 18, 1976, the Washington Post reported that in 1972 the U.S. Gceo-
logical Survey found PCB concentrations of 1200 p))) in sediments of Antietam
('reek, a non-navigable tributary of the Potomac. Itigh PC B concentrations in the
Great Lakes and the Hudson Iliver have caused great concern in recent months
and have led to a ban on commercial fishing for certain Species. A recent U.S.G.S.
survey showed the following maximum concenti ations of PCBI in sediment samples
from representative states:
State:

Alaska -------------------------------------------------- 0
Colorado ----------------------------------------------- 2, 000
Idaho-------------------------------------------------. 0
Io w a -- --- ---- ------ -- -------- -- -- ---- ---------- -- -- -- -- 2 0 0 0

aie- --._--0
New Mexico -------------------------------------------- 2, 000
New York -------------------------------------------- 18, 000, 000
North Carolina------------------------------------.......-0North )akot----
Trennessee ---------------------------------------------- 0
Texas. - - - - -990, 000Vermont_

West Virgiia
l)redging and disposal of PCB in non-navigable waters, wetlands and tribu-

taries can release these substances into the water c lunnm, yet in sonme cases these
discharges would not he subject to testing and regulation under the proposed
amendment. PCBs (ptlychlorinated biphenals) are used in electrical conductors
which often are disposed of in landfill.

'The Merck Index of Chemicals and Drugs. 1960.
Namnova. M. K.. (ig. 7'r. I'rof. Zabol.. 9. 52-55 (19C,51
C hen, K. P., and 11. Wu, J. 1'ormosa Med. Aesoc., 61, 111-618 (1062).
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PCBs have caused a severe form of skin disease, neurological disorders and
hearing loss in humans who consumed contaminated rice oil. In experiments on
monkeys, PCBs fed in concentrations similar to those found in fish from the
Hudson River caused reduced numbers of pregnancies and smaller offspring.
PCBs have also been shown to cause liver cancer in rat., increased production of
certain enzymes in the livers of laboratory rats and humans, induction of porphyria
in several animal species, interference with the immunity mechanisms in rabbits,
neurological disorders in rats, and toxic effects in chick embryos.10

5. Dupont Toxic Waste-in-Search-of-a-Dump.

For years, the DuPont Chemical Works in Belle, West Virginia, disposed of its
toxic wastes by barging them down the Mississippi River and dumping them,
pursuant to an EPA permit under the Marine Protection, Research and Sanctu-
aries Act, in the Gulf of Mexico. When EPA refused to renew the permit, l)uPont
was forced to store 8 million gallons of this waste in Louisiana while they searched
for acceptable dump sites in Florida, Texas and back in Louisiana. Finally,
1)uPont received permission from the State of Louisiana to solidify the waste and
dispose of it in a land fill near Sellars Canal which connects with the Barataria
estuary.

Alth(gh DuPont maintained that the waste was rendered inert and non-toxic
by solidification, subsequent tests by a water chemist at a local treatment works
indicated that the material would leach heavy metals and potentially toxic
organic chemicals into the environment. Beryllium, chromium and aluminum were
found in high concentrations in the waste, although DuPont did not mention the
presence of these chemicals in its reports to the state.

Had the proposed amendment been in effect at the time, )uPont could have
dumped the solidified toxic substances into the nearest convenient bayou or non-
navigable stream, without testing or regulation.

Beryllium and chromium are known carcinogens, while aluminum is toxic to
fish in low concentrations." Tests by DuPont scientists indicated that organic
chemicals (or chemical oxygen demand) would leach from the "chemnfixed" fill
material at concentrations 5 to 10 times that found in domestic sewage.

6. IICB's in Louisiana.

In the aftermath of the discovery of excessive levels of IICB (hexachlorobenzine)
in adipose (fatty) tissue and milk of cattle in southern Louisiana, a field survey
was conducted to determine the level of IHCB in the environment. Sami)les were
taken of levee soil and bottom sediments in ditches bordering the Mississippi
River. IICB levels in soil and sediments varied up to 425 and 875 ppb, respectively.

Again, if discharged as "fill material" in wetlands or non-navigable waters,
HCB would not be subject to testing and regulation under the proposed amend-
ment. A question exists as to whether the amendment would exempt discharges
such as that which apparently occurred in Louisiana.

1ICB is a biologically-active chemical which can disrupt normal biochemical
processes, causing disease or death in man and other fauna. Enlarged livers and
thyroid, blistering of the skin, hyperpigmentation, and excessive hair growth were
observed in humans who had consumed food contaminated by IICB. Chronic
exposure to low levels of IlCB results in the alteration of cellular structures in
the liver, thyroid, adrenals and bone marrow. IICB has also been shown to induce
the formation of abnormally-high levels of enzymes which alter metabolism by
the liver of many substances. 2

7. Taconite in Lake Superior.

For years, the Reserve Mfining Company has discharged tons of taconite
tailings into Lake Superior, the drinking water supply for l)uluth, MIinnesota.
A Federal court has ordered Reserve to find another method of disposal of its
solid taconite, in the latest round of a case which has become legendary. It takes
little imagination to posit that solid taconite "fill material" could be dumped into
wetalnds or non-navigable waters where they could be carried into ILake Sup.rior-
except, under such circumstances, it would not be prohibited by the F \VPCA.

18 Ahmed. A. K.. Environment, 18, 8-11 (1976).
I NAS, 1972. -Water Quality Criteria."
1 Conlgllo, W. A., "llexachlorobenzine (HICB) : A Man-Made Pollutant," EIIA, July 1976.

76-161-76 43
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Taconite contains asbestos, a known carcinogen in man when inhaled and
suspected of carcinogenicity when ingested.13

8. Kepone in the James River, Va.

Allied Chemical Co. and Life Sciences Corp., the latter now defunct, have been
indicted on over 1000 counts of violating Federal water pollution control laws,
including the FWPCA and the 1899 Rufuse Act, for allegedly discharging kepone
into Bailey's Bay and Gravelly Run, both of which are connected to the James
River. Apparently, most of the kepone was discharged through an effluent pipe
into Gravelly Run, but some solid kepone was discharged on lands adjacent to
marshes that abut Bailey's Bay in such a manner that it inevitably was carried
into the water by rain.

It is questionable whether the discharge of solid kepone at Hopewell would
be subject to regulation under the proposed amendment. Ironically, if the amend-
inent had been in effect at the time, the solid kepone "fill material" could have
been discharged directly into Gravelly Run without fear of prosecution.

A National Cancer Institute test has indicated that kepone produced oncogenic
effects in both sexes of rats and mice. Data submitted by Allied Chemical itself
indicates that kepone is oncogenic in rats. A notice of cancellation of this pesticide
was published by EPA on June 17, 1976, indicating concurrence and voluntary
compliance. First registered in the 1950's, kepone did not cause immediate harm
on contact like other chlorinated hydrocarbons. Its long-term effects were first
discovered in the 60's when tolerances were sought. These effects include ac-
cumulation in mammalian tissue, induction of tremors, hyperactivity, muscle
spasms and sterility in laboratory animals. All of these effects have also been
induced in humans-namely, in workers at the lopewell kepone plant.

Each of the foregoing examples represents an instance where toxic substances,
in a form which would be considered "dredged and fill material," have been dis-
charged (or with a slight modification of the facts, could have been or may be
discharged) into wetlands and waters of the United States not subject to Federal
jurisdiction under the proposed amendment to Section 404 of the FWPCA. That
such instances have occurred is evidence enough to demonstrate that the loophole
created by the Wright amendment could be used, either negligently or delib-
erately, to subvert the intent of the Federal water pollution control laws.

Ultimately, this hastily-conceived amendment would lead to the absurd result
whereby toxic substances, in the form of dredged or fill material, would be regu-
lated if discharged into the navigable, yet highly-polluted Potomac estuary, but
could occur with impunity if discharged in the non-navigable upper Potomac
just above the water supply for Washington.Respectfully, Dr. ROBERT 11. HARRIS, Ph. D.,

Co-Chairman, Toxic Chemicals Program.
EDWARD THOMPSoN, Jr.

Washington Counsel.

BAToN ltouo:, L. ., July f,1, 1976.
President GERALD It. FonD,

The While ltouse, Washington, D.C.
DEAR SIR: I am very concerned about the delay in implementation of the

guidelines under Section 404 of Public Law 92-500, the Water Pollution Control
Act Amendments of 1972. Congressional action aimed at amending Section 404 is
premature at this time because the Act contains a provision for full re-evaluation
next year.

I support the objectives of P.L. 92-500, and believe it should be given a fair
chance to succeed. Your action suspending Phase 11 of the wetlands protection
program means that the objectives of the Act are not being given a fair chance. I
strongly urge that you rescind your action.

Sincerely,
l)oris Falkenheiner.

Is IARC Monograph, 1973. "Evaluation of Carcinogenic Risk of Chemicals to Man," 2. 26;
Cunningbarn, 11. M. and I. Pontrefact (unpublished), 1974.
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FEDERATION OF FLY FISHERMEN,
Davis, Calif., July 22, 1.976.

lion. JENNINGs RANDOLPH,
Chairman, Committee on Public Works,
United States Senate,
W1ashington, D.C.

IEAR SENATOR RANDOLPH: The Federation of Fly Fishermen is an inter-
national confederation of 160 fly fishing clubs and similar organizations, mostly in
the United States where they are formed into nine regions, as well as thousands of
individual members in several classes.

We are seriously concerned about the need to preserve wetlands as discussed in
some detail in the attached copy of C-72-3, "The Urgent Need To Preserve Salt-
water Estuarine And Wetland Resources". While this paper discusses saltwater
wetlands we are equally concerned about the need to also preserve freshwater
wetlands.

Wetlands in their original natural state are one of our nation's most productive
and thus extremely valuable resources. The value is in their essentiality to fish-
eries and other wild as well as domesticated creatures and plant life upon which our
peol)le have great dependence for food and fiber as well as recreation opportunity.

We are concerned that your committee's proceedings on July 27 and 28 may
not constitute full hearings with opportunity for all so wishing to be heard. Any
amendment of Section 404 of the Federal Water Pollution Control Act of 1972
based on testimony from only a limited and especially selected list of witnesses
would be objectionable to us. Such amendment would obviously be subject to
future dispute.

Further, we fully share the view that the existing provisions of Section 404
should not be weakened by the so-called "Wright-Breaux Amendment" in section
16 of S. 2710. We believe that this amendment would substantially impair federal
protection of wetlands and therefore ask that it be stricken from S. 2710.

We request that this letter be included as part of the record of your July 27
and 28 proceedings on this matter. Thank you.

Sincerely,
RAY W. FISHER,

Conservation Chairma n, Federation of Fly Fishermen.
Attachment.

THF. URGENT NEED TO PRESERVE SALTWATER ESTUARINE AND WETLAND
RESOURCES

The extent to which estuaries and wetlands along all coastlines of the United
States have been either damaged or entirely destroyed (by their worst enemy, man
himself) is A GREA TAMERICAN ENVIRONMENTAL TRAGEDY. The degree
of losses of such resources already incurred staggers the imagination when examples
such as California's are contemplated-along its 1,100 mile coastline "about 67
percent of California's original saitmarshes and tide-fiats have already been filled
or otherwise destroyed" (California Department of Fish and Game report "The
Natural Resources of Bolinas Lagoon, Their Status and Future"). "About 67 per-
cent of Southern California's wetlands have been lost to dredging, filling and other
alterations which have removed them as wildlife habitat. Of the remaining wetland
acreage, 42 percent is threatened by existing plans for development and utilization
of these wetlands" ("The Status of Coastal Wetlands in Southern California" by
John W. Speth, Department of Fish and Game to annual meeting of California-
Nevada Section of the Wildlife Society). "San Francisco Bay continually faces the
dilemma of conflicting private and public interests. The Bay is our greatest natural
resource, influencing our climate, sustaining wildlife and vegetation, providing
beauty and recreation for those who live near its shores. But, with continuing
urbanization, industrialization and added population pressures, the Bay is also a
desirable source of revenue to subdivision developers, freeway planners, garbage
dumpers and municipal governments seeking added land for industrial sites to add
to their tax rolls. It is already too late to correct the mistakes caused by a century
of greed shortsightedness and apathy. BETWEEN TIlE DEVIL AND TIHf
DEEP BLUE BAY is a warning and a plea for action-now-before the process
of destruction of San Francisco Bay is irreversible". ("Between the Devil and the
Deep Blue Bay, the Struggle to Save San Francisco Bay" by Harold Gilliam).
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"Most Americans are only beginning to recognize their close bonds with the
natural world. A sign of this is found in changing attitudes toward swamps,
marshes, and tidal estuaries. Until recently, these wetlands, cherished only by
sportsmen and naturalists, generally were considered worthless until drained or
filled. Unfortunately, too many people still consider that their highest economic
use is to serve as dumping grounds for the solid and liquid wastes of cities and
industries. The effects of this negative attitude have been apparent to sportsmen
and wildlife scientists for many years. Marshes that once teemed with songbirds,
shorebirds, waterfowl and a variety of mammals, their waters clouded by noxious
bacteria and algae, now support little but starlings and rats. Many wetlands have
disappeared completely under the avalanche of human expansion. Today's out-
cries of concern make clear that people are seeking effective ways to halt the
accelerating destruction of their environment. Unspoiled tidal marshes rank in
economic productivity above the best prairie croplands. Marsh-rimmed estuaries
are vital to the more important commercial marine fishes and to crabs, shrimps,
and shellfish. Continued destruction of tidal wetlands threatens a major source of
human food and the livelihoods of many people" (from Wildlife, The Environ-
mental Barometer, By Conservation Education Division, California Department
of Fish and Gane).

"The natural environments of our Nation's bays, estuaries, and other water
bodies are being destroyed or threatened with destruction by water pollution,
alteration of river courses, land-filling of the shallow and marshland areas, sedi-
mentation, dredging, construction of piers and bulkheads, and other manmade
changes. Many Federal agencies participate in, or authorize work and activities
which contribute to the destruction of these water areas, and some agencies have
specific reszponsibilities for preventing such destruction and pollution" (House of
R(,pre.sentatives, Report No. 91-917, March 18, 1970, "Our Waters and Wetlands:
How The Corps of Engineers Can Help Prevent Their 1)estriiction and Pollution").
The headlines of an article by William E. Barrows, staff reporter of the Wall
Street Journal read, "NATUlRE'S NURSEIRIES. Filling, )raining, Polluting,
Stir Fights In Many AreLs; I)evelopers Seek Marshes. Changing The Maine
Coast". In this article regarding the town of WVells, Maine, he further comments,
"This town has about everything a resort on the Maine Coast should have:
Abundant sunshine, clean beaches, good sport fishing and the clams and lobsters
that are among Maine's most prized assets". And he describes the concern of
conservationists who regard salt marshes as "nurseries of the sea (because) they
provide spawning and nesting grounds for birds, fish and mollusks that may live
out most of their lives far away. It is calculated that two-thirds of the ocean's
sport and commercial fish either begin their own lives in wetland areas or feed on
other creatures spawned in wetlands".

Florida is famed for such saltwater wetland resources which have been seriously
diminished by the conversion of estuaries and wetlands into residential marinas
and kindred developments which usually rquire major environmental alterations.
Regarding the city of Naples which has resisted such development, Phillip D.
Carter reported in The Washington Post, ". . . for years, Naples' most celebrated
attraction has been its immediate natural surroundings, particularly the shallow
bays and mangrove islands that stretch southward along the coast. Within minutes
of leaving dock, a sportsfisherman can be contentedly casting for snook along an
unspoiled coastline that has changed little since the time of the Indians". John
Fogel, in his "Our Polluted Waterways" article in Prevention Magazine describing
his one-man kayak trip from New York City to 'Miami Beach comments, "Drain,
dredge, dump, fill and build miust he the words developers live by in places like
Avalon, N.J.: Rehoboth Beach, )el.; and Hlollywood Beach, Florida". "The
Hudson (River) is an integral part of an extensive and productive ecological
system embracing coastal waters of Northern New Jersey, the bays and harbors
surrounding New York City and the north and south shores of Western Long
Island. Historically, the Hudson has enriched this whole system and served as
the primary spawning and nursery area for anadromous species--sea fish that
breed in rivers" (from affidavit by John Clark in support (f petition, Index No.
95654/71, Scenic I [iidson Preservation Conference, et, al, against State Commis-
sioner of lEnvironnmntal Conservation, Respondent, and Consolidated Edison
Company of New York, Inc., et al, Intervenors in Supreme Court of the State
of New York). The aforementioned suit in the Rew York State Supreme Court
relates to Consolidated Edison's proposedd Storm King lmped storage project
to service an atomic power phint they have landedd.
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The number of examples of estuarine and wetlands problems is so great it would
require volumes to adequately comment on them. There are myriads of reports in
the various news media-newspapers, magazines, radio, television and other
forms-hardly a day goes by in any area but what there is some publicity on estu-
arine resources problems. These problems should concern all fishermen, because of
their deleterious effects on the sports fisheries we depend upon. Based on the
broader view, our concern should go beyond our selfish interest in our sport and
should include concern about adverse effects on th& total environment essential to
production of the food which sustains our very lives. It is more than a question of
sites which afford pleasant and restful recreation. The problems raise the question
(and challenge, too) of what we should do to hell) hold the tide against further
deterioration and destruction of these precious resources. As individuals and
through our local clubs and regional councils we should demonstrate our serious
concern by becoming involved in objective efforts to preserve our nation's estua-
rine and wetlands resources. Those of us who live on or near the seacoast have a
unique opportunity to get directly involved while those of us who live in the inte-
rior regions can provide backup support in various ways.

In general, most of the issues have already been joined by other organizations
and our involvement can therefore be that of providing auxiliary support. How-
ever, there can yet arise some situations in which the Federation member, club or
regional council identifies the problem and can initiate the action in which case
auxiliary hell) can be sought from others. Coalitions or "umbrellas" of joint action
by a number of interested organizations provide more "muscle" and are usually the
best means of getting officialdom and other responsible entities to take required
actions. The Washington Environmental Council is a prime example of the effec-
tiveness of such an "umbrella" in which their multi-organizational pressure
resulted in enactment of the Shoreline Management Act in 1971 and caused alter-
native Initiative 43 to be placed on the ballot of the 1972 state general election for
approval or rejection by the voters. In California, where it now appears that the
two-house coastline preservation bill (SB 100/AB 200) may be defeated in the
legislature, the California Coastal Alliance coalition is in a petition campaign to
place a coastal initiative measure on the November 1972 ballot.

There are many local situations which can be supported such as the Save San
Francisco Bay Association efforts which include national legislation (1[.R. 12143)
to create the 23,000 acre San Francisco Bay National Wildlife Refuge which,
incidentally, is endorsed by Nathaniel P. Reed, Assistant Secretary for Fish,
Wildlife and Parks of the department of the Interior. And the Friend, of Upper
Newport Bay movement in Southern California. There is national legislation which
can be supported by you wherever you are in the United States-S. 3507, the
"Magnuson Coastal* Zone Management Act of 1972" whose aim is to "preserve,
protect, develop, and where possible to restore, the resources of the Nation's
coastal zone for this and succeeding generations." The opportunities for you to do
your part, whether they are local, regional or national issues, are many and all it
takes is for you to recognize them and to get into the action. Get into the action-
today, for tomorrow may be too late.

New York, N.Y., July 26, 1976.
Hon. JENNINGS RANnnLpir,
Chairma ', Public Works Committee, 5121 Dirksen Senate Office luil'ling, Wash-

ington D.C.
DEAR iSENATOR RANDOLPH: I understand that hearings on amendments to

Section 404 of the Witter Pollution Control Act of 1972 will commence tomorrow
before your committee. Please know that while most of the 8 million readers of
Field & Strearn view the U.S. Army Corps of Engineers as little better than the
Plague, we feel that any attempt to weakeil their role " partial administrators of
the Water Pollution Control Act will destroy the spirit and intent of this important
legislation. Our wetlands must be saved, even if it also means spending much time
and money educating vandals to become policemen. Keep Section 404 the way
it is! For more details on our position, please read and enter on the hearing record
the Field & Stream Conservation Column for 'May entitled "Things Yoou Should
Know About".

Sincerely yours, GEOROE REIOR.

"Enclosure.
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THINGS You SHOULD KNOW ABOUT

Carroll Young stopped by my farm the other afternoon to discuss plans for
enlarging the fish and wildfowl pond. Carroll is a dejected man these days, and he
feels his hard times are largely attributable to people like me. He knows I'm a
conservation writer, but he doesn't come right out and blow off steam in my face.
Still, he does blame environmentalists for the tough time he has making payments
on the heavy, earth-moving machinery he bought during the flush, pre-energy-
crisis period of the late Sixties and early Seventies.

Car, .11 is a master bulldozer operator, and his father is a marvel of rhythm and
motion ,i the drag-line. In 1972, the two of them worked as a team to build my
pond witL a small part of the cost paid by the Department of Ariculture's (DOA)
Rural Env. onmental Assistance Program. Carroll and his father completed the
work in record time, first, because they are highly competent, but mostly because
there were a lot of other jobs waiting to be done. Now there are not so many.

"The federal people first told us we couldn't dredge any more salt marsh," he
said as we walked along the pond dike. "Now we can't dredge upland swamps.
Between the two, that's about half my business." Carroll gave me a quick glance.
"I guess conservation is a good thing for some, but it's just about going to bank-
ru pt me."

There are many developers and machine operators like Carroll Young bewildered
and hurt by legislative changes affecting old attitudes toward land use. Some are
fighting to regain their right to do anything with the land that makes the greatest
monetary profit from it. They do not perceive any other values in land but money,
and they find the words of Aldo Leopold, if they know them at all, to be nothing
but sentimental claptrap.

Writing in the Journal of Wildlife Management in 1943 (Vol. 7, No. 1), Leopold
observed that "the conquest of nature by machines has led to much unnecessary
destruction of resources. Our tools improve faster than we do. It is unlikely that
economic motives alone will ever teach us to use our tools gently. The only remedy
is to extend our system of ethics from the man-man relation to the man-earth
relation. We shall achieve conservation when and only when the destructive use
of land becomes unethical-punishable by social ostracism. Any experience that
stimulates this extension of ethics is culturally valuable. Any that has the opposite
effect is culturally damaging."

Traditionally, the U.S. Army Corps of Engineers has been preoccupied with
man-man relations. As the largest and most powerful engineering firm on earth,
it has seen its first obligation as that of the nation's handmaiden in the develop-
ment of commerce and heavy industry. Sadly, few of the colonels in charge of the
various regional corps headquarters have read Leopold-have learned that there
is a critical cultural value "in any experience which reminds us of our dependency
on the soil-plant-animal-man food chain. Civilization has so cluttered this ele-
mental man-earth relation with gadgets and middle-men that awareness is grow-
ingdim. We fancy industry supports us, forgetting what supports industry."

Promotions from colonel to general have all too often depended on completing
the most or largest projects possible for an assigned area. Cost was no object. In
fact, the more people employed for a longer period of time, the happier local
politicians are with their district commander. In a University of Wisconsin study
of 147 Corps projects, it was found that-environmental considerations aside--
fully half the projects should not have been built on economic grounds. Further-
more, taxpayers never finish paying the maintenance costs on most public projects.
Somebody must paint the bridges, man the locks, and redredge the channels-
elernally.

In a recently proposed enlargement and realignment of the "Delaware Bay-
Chesapeake Bay Waterway in Delaware, Maryland and Virginia," the Corps of
Engineers came up with a rosy projection of how many "benefits" this alleged
recreational boating waterway will bring to the states involved. Rather than
acknowledge that the Corps has repeatedly failed over the past half-century to
dredge permanent channels parallel with the barrier islands so as to shorten the
north-south inland waterway route between New York and Florida by half a day
(shades of the SST time-saving flights between Paris and New York!), the Engi-
neers' Draft Environmental Impact Statement says "no maintenance dredging
costs are included in the annual charges for the purpose of developing the Benefit/
Cost Ratio, as the net reduction in maintenance dredging is included as a benefit.
Also, the maintenance cost for Aids to Navigation, maintenance of structures,
and land costs are reduced to reflect only the difference in cost between the
proposed project and continuation of the existing projects."
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This nifty bit of economic casuistry means that with all realistic maintenance
costs excluded (heck, half the channel marker lights along the present waterway
don't work anywayl, the Corps' mathematicians can concoct an annual benefit
of over $1 million a year for the "new and improved" waterway. Furthermore,
by not accepting the fact that boating along the Atlantic coast of the Delmarva
(Delaware, Maryland, Virginia) peninsula has for over three centuries meant
shallow-draft skiffs and scows sailing from coastal ports through natural channels
and inlets to the fishing grounds beyond, the Corps is able to justify another
assault on nature for the good of industry.

For what Eastern Shore fisherman really believes the Corps is "improving" a
multimillion dollar ditch for his benefit? Salisbury, Maryland is slated to be the
Delmarva headquarters for offshore oil development in the Baltimore Canyon,
and the Delmarva waterway is scheduled to b 3 the principal coastal link between
the heavy industrial base under construction at Cape Charles, Virginia, and the
petrochemical industries already situated in Delaware and New Jersey.

Yet the Corps disguises the project as a boon to flounder fishermen While
averring that the waterway will be too shallow for industrial barge traffic through
"most" of its length, the orps does not rule out future deepening of the channel
to accommodate larger shipping. By that time, Army engineers will have figured
out a way to describe "new maintenance costs" as "old maintenance costs,"
hence making them part of a "net reduction," alias "benefit."

In any fight with the Corps, citizens quickly discover they have few friends in
Congress. In fact, the Corps and the Congress are so intimately linked on most
waterway projects, be warned that you will probably give away any plan you may
be developing for legal action by writing your representative appealing for his
assistance. This is an awful note to share with my more idealistic readers, but I
am able to speak from painful and personal experience.

Arthur E. Morgan, engineer and first chairman of the Tennessee Valley Author-
ity (TVA), once observed "when a congressman dares to oppose a proposal of the
Corps, he may find himself, as some of them have made public, bombArded by
protesting letters from members of the Rivers and Harbors Congres." This
latter group, euphemistically renamed the Water Resource Congress, is made up
of Corps' lobbyists and sponsors including land speculators, contractors, and
retired Army engineers. They represent one of the most powerful lobbies in
Congress, a power symbolized by the fact that the Corps is one of the few federal
agencies with permanent "advisors" on Capitol Hill.

To date, courts of law have been the conservationists' best and only ally.
Despite Army protests, the U.S. Supreme Court ruled in 1960 that the Refuse
Act of 1899 authorizes the Corps to regulate the environmental effects of dumping
In navigable waters. Unfortunately, all through the Sixties, the Corps continued
to duck its responsibility by insisting it was too understaffed to be both empire
builder and policeman.

Besides, considering the many cozy relations the Corps had established with
certain industries, just think how embarrassing it would have been for the Army
to sue friends and good ole boys for violating some quaint 19th century law! So
what if some of the stuff being dumped is in violation of the 1899 Refuse Act and
is capable of killing men as well as fish and wildlife? Which is more Important:
Healthy but unemployed people, or jobs that are created in burying the dead?

When the National Environmental Policy Act (NEPA) was created in 1969,
the Corps once again tried to duck its environmental protective responsibilities.
And once again, a legal suit was required to force the Corps to comply with the
law. However, the spirit of the law and the letter of the law are apparently two
different matters to some Corps' senior officers, for the permit program quickly
eroded to the point where some district offices appeared to be outdoing others in
issuing nonrestrictive permits. In the old days, developers and industry did as
they pleased without the paperwork. Today, some Corps' districts seem to be
licensing developers and industry to do as they please

This may be why Congress permitted Section 404 of the Water Pollution Control
Act of 1972 to become law. This vital section for the first time provides the Corps
with regulatory authority over not just "navigable waters," but ell waters of the
United States. The new law clearly commands that any future development
respect tbe integrity of wetland resources and the Corps of Engineers along with
the Environmental Protection Agency (EKA) are charged with examining wetland
development plans and issuing permits to alter wetlands only after every possible
alternative has been explored. One wonders how many Congressmen approved
Section 404 with the thought that greater authority for the Corps would mean
even greater freedom for the developer?
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For its part, the Corps reacted like a scalded cat. Last May it issued a misleading
press release claiming that "under some of the proposed regulations, federal permits
may be required by the rancher who wants to enlarge his stock pond, or the farmer
who wants to protect his lhnd against stream erosion." Farm and livestock
journals and regional outdoor publications swallowed the bait-hook, line, and
sinker Angry letters poured into Corps' headquarters denouncing the new act..
The Corps' propagandists suavely replied that the best way to amend the situation
was to )ersuade Congress to gut the law.

So the battle was rejoined: Environmentalists on one side who hope to see
the Corps wearing a new white hat, and certain regional Corps officers and
developers on the other side who are very happy, thank you, with the fit of the
scruffy old Corps black hat. In the middle crouch veteran conservationists, scarred
from countless skirmishes with the Corps, who firmly believe that there is no
room for compromise.

Despite the assertions of these old-line conservationists that the only hope for
Western Civilization is the abolition of the Corps of Engineers, Tom Barlow of
the National Resources Defense Council argues persuasively that reform is possible
and the only answer: "There are no other horses in sight. Either we tame the Corps
and teach it to serve conservation, or it will continue to gallop roughshod over
the entire environment."

On the sidelines of the battlefield are those many benighted souls who came to
worship at the post-War altar of the second home. Last January, public hearings
were held in Virginia to review a developer's "right" to fulfill the l)romises he-
had made to buyers of lots to destroy productive salt marshes and coastal lowlands
and replace these with consumptive golf courses and marinas. The First Charter
Land Corporation (alias, Captain's Cove) pleaded before Colonel Newman
A. Howard, Jr. of the Norfolk District Corps office, but in reality its plea was
pitched to the angry plarcel-of-land owners who demanded their "rights" to
have the fantasy they bought on time come true. When a local waterman testified
that he had poled his boat across the development area on more than one storm
tide, the landowners booed and hissed him into silence. No man likes to be told
he has bought a pig in a poke. -

First Charter Land Corporation has already pleaded guilty to four violations
of 33 U.S.C.A. section 403 and one violation of 33 U.S.C.A. section 407 and paid
the fine. Now this same corporation hopes to do on a grand scale and legally under
the permit program what it illegally started with only 108 acres. In all, the
Captain's Cove development hopes to modify or destroy 1,865 acres of marsh
and coastal lowlands. The logic seems to be: '"We were caught robbing the bank
by breaking and entering. Maybe we can get away with more money by passing
the teller a note!"

Will the Corps issue this developer (and others like him) ,permits to destroy
the last of our nation's wetlands? Or will the Corps persuade their friends in
Congress to waive its authority in all such matters? The Corps' new role as wet-
lands guardian is currently under review by the Congressional Public Works
Committee. I hope you'll take time to remind your representative that elections
are coming up and that. you'll be very unhappy with him if he does not stand behind
the Water Pollution Control Act, and especially Section 404, as an ally somehow
reminds me of our alliance with the Soviets in World War II. It is a dubious pill
to swallow. llowever, we must give the organization this one last chance to demon-
strate that mami-earth relations mean just as much to it as nan-man relations.

Footnotes

For the record, people like me who want to enlarge farm pond or remove
debris from drainage ditches are in no way hindered from doing so by Section 404
so long as we're not tampering with the integrity of natural wethnds. Further-
more, we wish the Carroll Youngs of this continent success, but we trust they
will use their oon-iderable skills with tractors and cranes to build more duck
factories, not drain the ones that Nature has l)rovi(le(l without Benefiti Cost Ratios.

In a related matter, the Wildlife Management Institute, the National Audubon
Society, and the National Wildlife Federation have charged that 1)OA's annual
$175 million Agricultural Conservation Program (ACP) is often used to boost
production and private profit rather than protect or enhance natural resources.
nstead of focusing on fish and wildfowl pond construction, for example, ACP

funds are being used to uproot windbreaks and shelter belts along the edges
of fields, to channeliz' waterways under the guise of "streambank l)rotection,"
and to build livestock fences that should rightly be considered part of a rancher's
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working expenses. Perhaps most shocking of all is the extensive aerial spraying
of rangelands with herbicides in many Western states. Wiping out vast areas of
natural wildlife habitat so cattle can be pastured on the new growth is illegal
funding under a federal program called "agricultural conservation." So while
you're writing your representative about the Corps' responsibility under Section
404, why not add that you'd like to see the word conservation restored to Agri-
culture's ACP?

Finally, Wes Sandall of Bassett, Nebraska, needs our hell) to fight another
dumb show of the ever-destructive Bureau of Reclamation. In recent years, the
Bureau has been trying to outdo even the Corps of Engineers in the real of
terrifying projects calculated to exterminate wildlife and uproot people. Bultec's
Nebraska nightmare includes the channelization of one entire county and the
Niobrara River. If you can hell), contact Sandal[ at (402) 684-3468. And beware
any government agency bearing "benefits!"

FISItNG WoRiD,
Floral Park, N.Y., July 16, 1976.

Senator HOWARD 11. B3.,KER, Jr.,
Public Works Committee,
U.S. Senate, Washington, D.C.

I)E.R SENATOR BAKER: As editor of the nation's largest magazine for ;port
fishermen, permit me to encourage you and your colleagues on the Public Works
Committee to retain in full strength Section 404 of the Water Pollution Control
Act. Maintaining the Corps of Fngineers' authoriation to provide increasing
federal protection to wetlands is critically important.

The Commerce )epartment's Nationai 'Marine Fisheries Service estimates that
30,000,000 saltwater recreational fishermen annually spend $1.25 billion angling
for a catch of edible finfish that equals the U.S. commercial catch. And more than
25 of the most important commercial species of finfish, crustaceans and mollusks
are dependent on estuaries at some stage in their development.

Freshwater wetlands are a comparably important sanctuary for the fishes that
provide our huge inland angling and commercial catch.

There will be little l)oint in regulating commercial fishing out to the 200-mile
limit if we continue destroying the nurtery grounds.Sincerely yours, KEITH GARDNER, Editor.

[ Mallgram I

Fi.oiumi AGRICUlTURn WATER COUNCIl,
_ Orlando, Fla., July 2, 1976.

.47 r JE iNxqs RANDOL.PH,
Washi ngton, D.C.

The Florida Agriculture Water Council respectfully encourages your active
support in passage of S. 2710 (Breaux-Vright amendment) for the protection of
States rights, prevent Federal land use control, and stop bureaucratic regulations
and court decisions from usurping congressional authority. Request this notice
i)e made a part of the official hearing record.

W. E. CLEMMONS.

ATLANTA, (A\., July 26, 1976.
DE.R MR. R.NDOLPH: I am writing this letter to voice my disapproval to the

Wright Amendment of It.R. 9560.
Please record this letter for the hearing.

Sincerely, GnoFF FuCIL.

STATEMENT nY FOREST FARMERS AssocIATION ATILANTA, GA.

Forest Farmers Association, an organization of timberland owners, and pri-
marily small, nonindustrial owners wishes to present its views on Section 404
of the Federal Water Pollution Control Act Amendments of 1972 and 1976, and
especially implementation of Phase I, originally scheduled to be effective July 1,
1976. Our group represents ownership of over 25 million acres of commercial
timberland in 15 southern states, with members in virtually every timbered
county in the area.
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Our Association strongly opposes implementation of Phase II of Section 404
and the interim final regulations proposed by the U.S. Army Corps of Engineers;
and favors acceptance by the Senate of the House-passed Wright amendment
Included in the Federal Water Pollution Control Act Amendments of 1976 (H.R.
9560), or similar corrective action.

Phase II regulations, as understood by our Association, would expand Corps
jurisdiction to millions of additional farm and forested areas. It would enlarge
the definition of "navigable waters" to all natural and artificial bodies of water,
five acres and larger; plus tributary streams flowing five cubic feet a second or
more, and adjacent wetlands. An extensive permit system would be required
before many forestry-related activities, requiring dredges or fills, could be pcr-
formed.

Forest Farmers Association vigorously opposes Phase II implementation for the
following reasorls:

(1) The Corps' regulations would have an important and highly detrimental
effect on timber growing and forest development in the South. This is particularly
true as regards the approximately two million private, nonindustrial timberland
owners in the South, who own approximately 70 percent of the region's commer-
cial forest land.

(2) A general permit system, as sometimes advocated by the Corps, is subject
to legal challenge, and an individual permit system would be tremendously
involved and, virtually unworkable. Even the Oorps, tacitly, admits this. In-
dividual permits could cost the owners $10 to $100 each and could take from
several weeks to several years to process, by their own estimate. At the Baton
Rouge hearings General McIntyre stated as a rough estimate it might take some
2,000 or more employees and $50 million or more, annually, to handle the program
by the time it reached Phase I1.

(3) Forest Farmers Association feels that it was not the intent of Congress to
assert federal jurisdiction over the nation's waters to the maximum extent pro-
posed by subsequent Court rulings and the Corps of Engineers' interim final
regulations, as they stand.

(4) It appears that these regulations as published, perhaps, reflect greater
response to demands for wetlands preservation rather than the stated purpose of
the FWPCAA of 1972-improvement of water quality. If certain environmental
groups feel that greater protection of wetlands is desirable, our Association feels
they should opt for national wetlands legislation, rather than seeking to achieve
that end through the backdoor, using FWPCAA of 1972 and other water quality
legislation. The same goes for federal land use control legislation, which died in
Congress last year.

(5) Our Association strongly opposes Phase II implementation as it wotild
restrict important silvicultural and forest management activities, even while
stating these activities are exempt. SJ)ecifically referred to are such forestry-related
activities as woods road building, ditching, bridge construction, etc. Timber, in
addition to being a renewable resource is a basic, life-support, consumer product.
Unrealistic restrictions placed on timber production will only serve to reduce
supplies and force prices up. All this while the federal government, itself, is predict-
ing future timber shortages and implementing incentives programs to grow more
trees.

(6) Section 101(f) of the Federal Water Pollution Control Act requires that
regulations minimize the amount of paperwork and delay involved in achieving
the purposes of the Act. Yet, the five major steps now required seem to defeat this:

(a) The application itself will require considerable time and expense to
prepare and process, and will cost the landowner anywhere from $10 to $100;

(b) Public hearings, at the applicant's expense, could add as much as
three months to the delay;

(c) Section 401 certification requirements could entail another three
months;

(d) Certification of compliance with Coastal Zone MNInagement require-
ments might take six months; and

(e) An Environmental Impact Statement might be required-an additional
major burden on the applicant which could add up to six months to the process.

It is not difficult to imagine that the entire process could require one or two
years to complete. Experience with other Corps of Engineers' permits makes this
seem not unreasonable.

(7) Time is often of the essence in forestry operations. Forest managers must
be able to take advantage of favorable weather and soil conditions, as well as
markets. Weather controls site preparation, planting, insect and disease protection
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and salvage, as well as harvesting and road building. Flexibility is essential to
proper forest management. A delay of one month for many forest operations can
result in forest land lying idle for an entire growing season. Furthermore, there are
approximately two million small, private owners in the South, alone. Little
consideration appears to have been given to tha., sheer volume of paperwork which
would be generated by such a permit system. Applications could literally run into
the tens of thousands in our area, alone.

(8) U.S. Assistant Secretary of Agricultue for Conservation Robert W. Long
has indicated that these new regulations pose the threat of "unnecessary Corps red
tape" which would hold up work on USI)A programs to help rural communities
repair flood damages and restore land and streams by forcing civilian agencies to

pY to the military for work permits. It is also conceivable that the federal
forestry Incentives Program, which has begun to make progress in stimulating

development of southern forestry, could be offset by making forest management
unprofitable for many small forest landowners.

(9) The regulations are complex and ambiguous, which makes it difficult for
the landowner to determine which landmoving operations way require permit
application.

(10) The potential for veto of an approved application by several agencies
represents an unnecessary complication of the application process. Experience
indicates that requirements to satisfy several different agencies almost always
results in substantial delays, confusion, and red tape.

Forest Farmers Association feels that the Wright amendment or similar correc-
tive legislation, which stops Corps of Engineers' regulations at Phase I, and truly
exempts forestry-related activities is highly important. Our organization feels the
Wright amendment would achieve this objective with an expression of clear legisla-
tion intent, defining forestry-related activities to Include road building,
ditching, bridge construction, etc. With such clarification the Wright amendment
or similar legislation would provide an acceptable compromise which more truly
reflects the intent of Congress.

The Committee's consideration of these views is invited and will be appreciated.

OCEAN CITY, M(D,, July £1, 1976.
Senator JENNINiS RANDOLPHO

Chairman, Senate Public Woris Committee,
Washington, D.C.

DEAR SENATOR: As I write this letter I'm overlooking the last remaining section
of wetlands in Ocean City, Md. It's about three city blocks in size and with one
glance an aniateur birdwatcher's eye can count a dozen species-willets, barn
swallows, red wing blackbirds, laughing gulls, blue herons, snowy egrets. Horseshoe
crabs and channel crabs, mussels, and turtles also make this small remainder of
Ocean City's former self their home and breeding ground.

Paddling through some shallows last week I was surrounded by young croakers
who made the water virtually boil with their jumping to escape my intrusion.

Bordered by houses on two sides and twenty story condominiums on a third
this saltmarsh area of bayberry and spartina grasses is a city in itself. 1tome to
more phylum and specie of animal than the remaining ten odd miles of miles of
concrete and asphalt it is an area that man cannot live without. After all-what
would man's life be like with no birds in the air or fish in the bays?

Satmarshes, the second most productive growing area in tons per acre, must
be kept as they are and we need a strong Section 404 program to do it..

I si pport the 11art amendment to the Clean Water Act now numbered S. 2710.
The Wright-Breaux amendment which excludes most wetlands and cuts back
controls over the nation's waters is ill conceived, inadvertently prepared and
premature.

I feel that the Hart amendment (S. 2710) i. good not only so I can count birds
from my balcony, but so my children, my children's children and so on can have
the same pleasure as I in watching downy willets follow their mother through the
tall grms along the waters edge.

The testimony of the seven "private witnesses" scheduled for July 28 is ob-
viously biased against continuing phases II and III of the 404 program.

To get an impartial opinion on the matter would be nearly impossible but
witnesses should be equally called on both sides of the matter, not five opponents
and two proponents as it is now scheduled.



678

There are four additional points I would like to make:
(1) It is premature to amend Section 404; no hearing should be held nor amend-

nients considered until after the full three-phase program has gone into effect.
(2) The proposed Senate Hart-Cleveland Amendment is preferable to the

Wright-Breaux House Amendment because it would address those issues mis-
takenly raised by those who oppose further regulation under the section; it would
write into law the exemptions and general permit program already set for phases
1I and III in the regulations, and it would provide a progress report for the Con-
gress to review at the end of the next year.

(3) Wetland areas are valuable for their capabilities to break down and remove
quantities of pollutants such as nutrients and organic wastes from their tributaries,
to store flood waters and to feed and nurture the lower end of the food chain.

(4) The House amendment would stop the Section 404 program from controlling
the discharge of polluted dredged materials into tributaries of drinking water
supplies that do not happen to fall within the House's narrowed definition of
"navigable waters."

Sincerely,
TInOMNAS AND ROBIN GALLOWAY.

P.S.-I would like this to be included for the record of the hearing of July 27,
28, 1976 on Section 404 of the Clean Water Act.

(iNEiAL DEVELOPMENT CORPOt.ATION,
August 4, 1976.

,Renator JENNIN(;S 1R ANDOLPH,
Chairman, Senatc Public llWorks Committec, Senate Office Building, Washington,

D.C.
I)E.R SI'N.\TOR RANiDOIi: (eneral development Corporation is the largest

community developer in Florida, and possibly in the southeastern United States.
We are currently developing seven major communities which now have more than
60,000 full-time residents. We are interested in the full range of problems which
affect community development because our activities include residential, com-
mercial, and industrial development.

As a development company, our activities are heavily impacted by environ-
mental regulation. One of the major laws with which we must coml)ly is the
Federal Water Pollution Control Act Amendments of 1972 (PL 92-500). PL 92-
500 is a very broad and all inclusive act designed to address the question of the
qualityy of the Nation's waters. As stated in the opening sentence of this act, the
act .eeks to, 'restore and maintain the chemical, physical, and biological integrity

of the Nation's waters."
As one means of attaining this goal. the act prescribes in Section 404 that the

S -cretary of the Army may issue l)ermits regulating the discharge of dredged or

fill material into the navigable waters of the nation. Because PI, 92-500 is a bill
which seeks to address the l)rol)lelm of water (quality, a number of important
cases have ruled that federal regulatory juri,diction under the Act must reach
further than the traditional limits of navigability. Until the U,.S. District Court
for the D)istrict. of Colunmbia required the L.S. Corps of Engineers to extend its
jurisdiction a)ove the mean high water line, there was a period of uncertainty for
)rivate 1,usiness which made it difficult to plan because (if the conflict between

the policies of the U.S. Corps of Engineers on the one hand and the Environ-
mental Protection Agency on the other hand. With the promulgation of the
interim final regulations under Section 404 by the 1'.S. Corps of Engineers, sub-
stantial resolution of this conflict was achieved. This development in turn made
planning for our industry more l)redictal)le, whatever else mnilnlters of the indus-
try might feel a)out the necessity of having to obtain perilits under the new
regulations.

What is iml)ortant to keep in mind is that, in issuing its Section 404 regulations,
the U.S. Corps of Engineers was doing what it was required to do by PL 92-."00.
The C(rl)s (lid not march into this new area of jurisdiction arbitrarily or whim-
sically, but only after having been required by the courts construing the clear
intent of P, 92-500 :is a, "Plut ion ('oitrol Ac'".

Two of the areas which give us greatest concern in the emerging environmental
regulatory i)roe(5s are:

(1) The lack of Iredictability which results from the ever-continuing amend-
nient of tNisting environmental legislation ill Such a way as to conflict with stated
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purposes and policies contained in this legislation which in turn leaves business
unsure of what it is required to do or how it must comply; and

(2) The continuing exemption of the agricultural and silvaculture interests, and
the pointed application of environmental regulation to the development industry
in such a manner as to raise in our minds a very real question as to whether we
are receiving equal protection of the laws.

To the extent that we have been able to follow the current debate generated
by HR 9560 (S. 2710), generally referred to as the "Wright Amendment" as well
as this amendment's earlier predeces.;or, the "Breaux Antendment", we would
consider the elimination of Section 404, or limitation of Corps jurisdiction to the
mean high water line of navigable waters, as mistaken.

Congress must decide whether it intends to address the issue of water quality.
While a balanced approach to determining federal jurisdiction for this purpose i.s
necessary,' attempts to limit that jurisdiction to traditional concepts of naviga-
bility and mean high water lines will create built-in conflicts in the law. In the
end, these conflict,; will work to the disadvantage of private business by denying
it the predictability it must have to comply with the law. Moreover, sweeping
exemptions of particular economic interests from the operation of PL 92-500 will
raise equal protection issues which may jeopardize the statute itself. Although the
Breaux and the Wright amendments intend to simplify and restrict federal regu-
latory jurisdiction under PL 92-500, their net effect will be to create further
uncertainty, litigation, and resulting lack of predictability.

Instead, you and your staff might well profit from an examination of the Florida
Dredge and Fill Rule (Ch. 17-4 F.A.C.) enacted under Ch. 403 Florida Statutes,
known as the "Florida Pollution Control Act". The Florida Pollution Control
Act and the Florida Dredge and Fill Rule are comparable analogues of PL 92-
500 and the U.S. Corps of Engineers Section 404 Interim Final Regulations.

Florida's Dredge and Fill Rule was the first successful effort by the State to
define the area of its water quality jurisdiction in wetlands. The rule recognizes
that navigability is not a sole criterion for determining State jurisdiction required
to protect the quality of State waters. Moreover, the generally accepted engineer-
ing practices of determining mean high water lines werd shown in the course of
numerous workshop discussions to be unreliable and expensive indicators of wet-
land areas which need protecting if water quality is to be maintained. The vast
stretches of mangrove swamp and fresh water wetlands are of such a diffused
nature that the normal mean high water line indicators are often lacking. More-
over, the determination of mean high water line often depends on the establish-
ment of tidal data which may be nonexistent or highly questionable.

Because it was in its interest to do so, General 1)evelopment Corporation co-
operated with the state agencies as well as with Florida environmental groups to
develop a definition of wetland areas based on dominant species of Vegetation lo-
cated on lands contiguous to waters of the State. The list of vegetational indicators
was carefully refined, and it was recognized that the preservation of a transitional
zone around wetland areas was a necessity. These zones were also defined. The
State agreed to a commonsense limitation of its jurisdiction based on the size of
lakes and ponds, and further limited its jursidiction to coastal waters, bays,
bayous, rivers, and streams and their tributaries. Artificial waterways were in-
cluded within the State's jurisdiction so long its there was a continuous excavated
channel or series of excavated channels.

The net effect of the Florida Dredge and Fill Rule was to recognize that the
State has a legitimate concern with wetland areas above the mean high water line
if it is to preserve water quality. It also gets away from making the development
industry overly dependent on expensive studies which often do not resolve the
jurisdictional issues based on water quality questions. It is much less expensive to
conduct to a biological assessment of a wetland area, using vegetational transects,
infrared photography, and related biological techniques. The conduct of the mean
high water line survey through a mangrove swamp or in a broadly diffused fresh
water wetland is both extremely expensive, and very often nondeterminative of
the issue of regulatory jurisdiction.

Thus, we would oppose proposals to eliminate Section 404 of PL 92-500, or
attempts by either legislative or executive action to limit the development of the
existing Section 404 Interim Final Regulations of the U.S. Corps of Engineers.
What we need to work for is a constructive refinement of federal water quality
jurisdiction, and a clarification of the permitting process. (The Florida I)epart-

ISen. Garv Hart's suggested amendment allowing limited types of agricultural and
other exemptlons seenis tu make sense.
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ment of Environmental Regulation and the U.S. Corps District offices in Jackson-
ville under Col. Donald Wisdom's leadership are making important progress in
streamlining and coordinating the state and federal permitting process.) Eliminat.
ing Section 404 or limiting Corps' jurisdiction as proposed would leave broadly
stated purposes of PL 92-500 on the books, while crippling the ability of the
responsible federal agencies to fulfill their duties. This can only create further
confusion and chaos in an already complex area just at a time when some degree of
consistency is being achieved. Further, the imposition of traditional engineering
concepts for the use of mean high water lines to determine the limits of federal
jurisdiction in vast areas of the southeastern United States will impose heavy
expense on private businesses having to operate in these areas, without assuring
the required degree of certainty which private business must have.

We urge you to vote against these amendments, and instead to encourage
further refinement of the existing regulatory process. A start has been made, and
refinements will continue as the private and public sectors in this field interact.
Developing court cases will also give further clarification. We should let the process
continue for a reasonable period of time, and not seek to wrench the process off its
track at a time when the needed predictability and consistency are just beginning
to emerge.

Sincerely,
ARTHIUR L. IIAnPFR Jr.,

Vice )"resident,
Environmental Regulation.

CORTE 'MADERA, CALIF., July 1I, 1976.
Senator JENNINGS RANDOLI,P,
Chairnian, Commitee on Public lVork8,
I'ashinglon, D.C.

l)AR SENATOR R.\NDOLPH: Thank you very much for your letter of Jily 6th
in which you informed me of the oversight hearings set for July 27 and 28 at
which time actions relative to Section 404 of the Water Pollution Control Act
will e reviewed.

As I stated to you in my letter of June 24, 1970, I am disappointed and greatly
concerned over the procedures allowed during the Wright-Breaux Hearings;
specifically, the very short time (20 minutes) permitted for debate on a most
important matter. f am again asking you to make every effort to oppose any
further inroads which will weaken what little protection we can count on for a
p)ricele ox national resource-this country's wetlands.

Section 404 MUST BE RETAINEi) and funds allotted for its implementation.
I request that this letter and my letter of July 21 be made a part of the hearing

record.
Very truly yours,

\\ILH Ast G. GORDON.

JuLy 6. 1976.
Mr. WILLIAM G. GoRDoN,
39 Edison, Auenue, Corte Madera, Calif.

[):.it MR. (ioanON: Thank you for writing to express your concern over the
possible effect of changes being proposed in the provisions of Section 404 of the
Water Pollution Control Act.

In light of your views, you will want to know that the Senate Public Works
Committee is scheduling oversight hearings July 27 and 28 to review the questions
raised by both judicial and administrative actions relative to Section 404.

The committee will decide thereafter what its position will be on provisions of
the llouise-passed version of 8. 2710.Truly, J INNINGS 1 ANDOLP|[, Chairman.

CouDo MAD, ER.,, CAhdF,. June 26, 1976.
Senator JENNINGS II ANDOIZlI,
61211 Dirksen Office Buildingf, Washington, D.C.

0E \R MR. It \N10111 mu E Ii We ha )lo)re you 1to vig ~r aslY oppose ciirrent efforts to
(1, .tr,)., what little remain, of this countryy ' ys ,etltunds. We ask you to support the
Scetitn 4(04 pro raitt d d Al in 'omir i)(mc'r to defeat any attciupt to aniend
the -ai e ini a" v maimer waatm 'ever.
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As you must know, there has been a heavy attack by vested interests to destroy
by massive development a vital ecosystem which, aside from all its attributes,
supports the major part of this nation's fish harvest. Today, as perhaps never
before, with shortages in grain, with disastrous weather patterns prevalent
everywhere, we cannot interfere to further deplete our food supply.

The Wright-Breaux Amendment, which was so narrowly defeated and which
you will be considering, is destructive. We were advised by Congressman Paul
McCloskey that this measure was hastily submitted by James Wright, Chairman
of the Public Works Committee, and that debate relative thereto was limited to
£0 minutes. This is frightening in its implications. It shakes further our small
faith in our legislators.

Section 404 was adopted and seemingly implemented after lengthy and countless
public hearings. The cost of such proceedings, is, as you know, staggering Now,
there is a strong, well-mounted attempt to destroy 404. It servesavtlpbi
purpI)oS and it must not be weakened. May w count on you to see that it is nut,

Sincerely yours,
W1 JIAM G. GORDON,

- JOAN S. GORDON,
Citizens for preservation of Bylands.

STATEMENT OF MAYLIN II. GREASER, PRESIDENT, A. ERICAN DREDGING COMPANY

I am Maylin 11. Greaser, President of American Dredging Company of Fort
Washington, Pa. I am also a )irector and Regional Vice President of the National
Association of Dredging Contractors.

For over 100 years American Dredging Company has been the leader in the
development of contained land disposal areas for dredging materials. In 1890,
American Dredging Company commenced acquisition of land along the Delaware
River in Gloucester County, New Jersey for the purpose of providing a disposal
area for dredged material. Today, the Company owns approximately 2,500 acres.
Much of this land is zoned for heavy maritime industry and the remainder for other
industrial uses. Naturally, we pay high property taxes on this land because of the
industrial maritime use zoning. However, our use of this land as a disposal area has
been seriously restricted because of the Section 404 regulations promulgated by the
Corps of Engineers.

The need for such disposal areas in connection with our dredging activities is
essential if we are to continue in business. We regularly perform the required
maintenance dredging and related work for more than 50 water front port facilities
along the Delaware and Schuylkill Rivers. The Company has also performed a sub-
stantial amount of contract work for the Corps of Engineers, the U.S. Coast Guard
and the U.S. Navy on the Delaware River. This navigational work is of great
public importance to the Port of Philadelphia.

urge the Committee to support the Wright Amendment which will restore the
balance between the need to protect the environment and the need to maintain
navigation for the purpose of interstate and foreign commerce. One of the features
of the Wright Amendment which will be most helpful is the State delegation pro-
vision which will eliminate the duplicate permit requirements that are now re-
quired under the existing law. There is no reason to require both a Federal and
State permit where the State applies essentially the same criteria as is used in the
Federal procedure. Such duplication is time consuming, costly and adversely
affects ancillary dredging for essential navigational projects.

Furthermore, under the present, practices and procedures, it takes two years or
longer to obtain a State permit and another 1 or 2 years more to obtain a Section
404-permit for disposal of dredged materials in a contained land disposal area.
While it is generally recognized that the original intent of Section 404 was to
regulate "open" water disposal of dredged materiaLs and to encourage the place-
ment of dredged materials in contained land disposal areas, recent judicial inter-
pretations of this section has had the opposite affect. -

Although I strongly support the Wright Amendment, nevertheless, I have
reservations as to the inclusion of "adjacent wetlands" within the Federal regula-
tory jurisdiction. I believe that under certain' circumstances, denying a property
owner the right to fill "adjacent wetlands" might well amount to the taking of
private property for public use without just compensation, thereby raising a serious
constitutional qitest ion.

In conclusion, I would like to thank the Committe(, for the invitatiol to al)lear
before you to expressy views on this important q , sti, 0.
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TowsoN, MD., July 21, 197G.

Senator JENNINGS RANDOLPH,

Chairman, Senate Public Works Committee, 4R 02 Dirksen Senate Office Building,
Wa.ihington, D.C.

DEAR SENATOR RANDOLPH: "Good-Bye, proud world, I'm going home.
That is I'm going home if there should remain such a sacred and sylvan retreat.
I am most concerned about the progress thus far re the saving of our nation's
wetlands. I support wholeheartedly preserving clean water not only for today
but for tomorrow as well. We should not cut back the controls over the nation's
waters. We need to retain the more strict "404" regulations. A better time to amend
would be after one has seen the effects of the full three-phase program and can
assess them. In any event, the Hart amendment to the Clean Water Act (S. 2710,
which I support) is much better in its specificity and details than the Wright-
Breaux amendment. Also, the Hart amendment would provide a progress report
for Congressional review at the end of next year. I hardly think it necessary to
reiterate the services which wetland areas perform. flow much more pollution and
sewage can we (and wildlife) safely drink? Please give the more strict controls a
chance to prove themselves both in hearings and in action. Thank you.

Cordially yours, CLARA E. GRETER.

WVACHAPREAGUE, VA., July 27, 1976.
Senator JENNINGS RANDOLPH
Chairman, Senate Public Works Committee,
Washington, D.C.

)EAR1 SENATOR JENNIN(;S: I heartedly support the Hart amendment to the
Clean Water Act, now numbered S. 2710. This statment is to be considered as
testimony and included for the record of the hearing of July 27-28, 1976 on Section
404 of the Clean Water Act.

I support the Hart amendmehat for the following reasons: (1) It is very prema-
ture to amend Section 404 and no hearings should be held nor amendments con-
sidered until after the full three-phase program has gone into affect;-(2) the pro-
posed Senate lart-Cleveland Amendment is preferable to the Wright-Breaux

ouse Amendnment because it would address those issues mistakenly raised by
those who oppose further regulation under the section, it would write into law the
exemptions and general permit program already set for PhaIses II and III in the
regulations, and it would provide a progress report for the Congress to review at
the end of the next year; (3) wetland areas are valuable for their capabilities to
break down and remove quantities of pollutant, such as nutrients and organic
wastes from their tributaries, to store flood waters and to feed and nurture the
lower end of the food chain; (4) the Ilouse amendment would stop the Section 404
program from controlling the discharge of polluted dredged materials into tribu-
taries of drinking water supplies that do not happen to fall within the House's
narrowed definition of "navigable waters."

I also think that other groups should be permitted to testify during the hearings.Sincerely,
GERARD J. IlENNESSEY.

IHERBERT 11. LEHIMAN COLLEGE I
OF THE CITY UNIVERSITY OF N:w 11011K,

Bronx, N.Y., July 19, 1076.
Hon. JENNINGS RANDOLPH,
Chairman, Public Works Committee, 4202 Dirksen Senate Office Building,

Washington, D.C.
DEAR SENATOR R.NDOLPI: I am writing in connetion with the hearings which

will be held on July 27-8 on Section 404 of the Clean Water Act. My interest in
this matter is that of a private citizen, concerned with the "chemical, physical and
biological integrity of the nation's waters", especially as it affects the protection
and preservation of our much-threatened wetlands.

In my opinion S. 270 contains several ill-designed features. Specifically:
(i) I see no point in amending Section 404 until the three-phase program has

gone into effect and shows its strengths and weaknesses in practice. The controls
and regulations established in Section 404 are clearly designed to protect our waters
from pollution, and it is foolish, in my opinion, to allow the private interest of those
who stand to gain by pollution to prevent implementation of the entire three-phase
program.
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(ii) For essentially the same reason I support the Senate Hart-Cleveland
Amendment: it will incorporate into the law the exemptions and the general
permit program already established in the regulations for Phases II and III, and
thus will invalidate the objections of many who, through ignorance, oppose regu-
lation under Section 404.

(iii) Because of the immense value of wetland areas as a natural water purifying
device that at the same time serves as flood-water reservoir and nursery for lower
plant and animal life, I think these areas should be protected most carefully from
pollution and development. The House (Wright-Breaux) Amendment excludes
most wetlands from protection under Section 404: for this reason alone the House
amendment must be eliminated from the final version of the bill.

(iv) the Wright-Breaux Amendment also allows the discharge of polluted
dredged materials into tributaries of drinking water supplies. By cutting back
controls over what waters are subject to protection, and by an excessively narrow
definition of "navigable waters", it moves the nation back almost a hundred
years. Again, this amendment cannot be allowed to stand.

Sincerely yours, ERICA C. GAcIA ,

Associate Professor.

Senator JENNINGS RANDOLPH, Annapolis, 3d., July 24, 1976.

Chairman Senate Public Works Committee,
Senate, Washington, D.C.

)EAR SENATOR RANDOLPH: The Executive Board of the Wardour Garden
Club (membership 38) is strongly in favor of the Hart amendment to the Clean
Water Act (numbered S. 2710).

The -above statement is to be considered as testimony to be included for the
record of the hearing of July 2 7-28, on Section 404 of the Clean Water Act.

Furthermore, our members feel that additional groups who are in favor of the
Hart amendment be permitted to testify at the hearing.

Thank you for your consideration in this extremely important matter.Respectfully yours, Mrs. JOHN A. HUTCHINS,

President, Wardour Garden Club.

INSTITUTE FOR ENVIRONMENTAl, STUDIES,

Senator JENNINGs RANDOLPH, Madison, Wis., July 24, 1976.

Chairman, Committee on Public Works, United States Senate, Dirksen Senate
Office Building, Washington, D.C.

DEAR SENATOn RANDOLPH: In view of the importance of legislation now before
the Senate Public Works Committee (particularly the Wright-Breaux amendment
to Bill S. 2710), I am enclosing a copy of a recent summary done on the public
benefits of the remaining inland wetlands.

The principal conclusions can be stated as follows:
()In the order of 90 percent of inland wetlands have been drained across

much of the United States;
(2) Inland wetlands appear to be as valuable, if not more valuable than coastal

wetlands;
(3) The public benefits are principally for wildlife and fishery habitat, non-

point pollution control, water quality maintenance, flood control, recreation and
education;

(4) The economic value of these benefits appears to be best estimated at
$10,000 per acre in much of the midwest, and in some areas at $50,000 per acre.

I thought these results would be helpful to the Committee in its consideration of
water-quality related aspects of Bill S. 2710. 1 respectfully request that the
report be included in the record of your hearings on July 27 and 28.

Sincerely yours,
ORe} L. LoUcKs,
Professor Botany, and

Director, Center for Biotic Systems.

76-161-76---44
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A SUMMARY OF RESEARCH ON THE PUBLIC BENEFITS FROM INLAND WETLANDS
FOR FRESHWATER RESOURCES AND WATER QUALITY

Research on the role of inland wetlands in regulating water quality and the
productivity of lakes and streams has been underway at the University of Wis-
consin for some years. The results indicate that their value for wildlife and fishery
habitat, non-point pollution control, water quality maintenance, flood control,
recreation and education have been seriously-underestimated. Ninety percent of
the wetlands of Wisconsin are already drained and this is believed to be representa-
tive of a large proportion of the inland states. The following report summarizes
studies of the direct and indirect public benefits of both state and national sig-
nificance that are associated with the remaining wetland area.

1. WETLANDS AS WILDLIFE AND FISH HABITAT

Most wildlife and fish species inhabit wetlands at some time in their lires.
Marshes are waterfowl habitat. The values become expressed in terms of water

fowl usage during migration in spring and fall, production during the breeding
season, and hunting opportunity. Itl Muskrat, mink, and beaver are other corn-
nionly trapped wetland species. Other game species such as pheasant and deer use
wetlands, particularly during certain seasons for water, fond, and shelter. Thus
even if hunting occurs in forests or agricultural fields, the upland game hunter also
benefits from using the area adjacent to the wetland resource. Wildlife managers
have concluded that there is a direct relationship between the number of wetlands
in an area and the abundance of wildlife. [2] In addition, many wildlife species
other than game depend to a considerable degree on wetland habitats.

l)eep water marshes, and marshes with seasonally- deep water, are especially
important to freshwater fisheries because important game species, such as northern
pike and to a lesser extent walleyes and muskies, spawn in these art-as. Several
species of fish inhabit the open channels and high waters of marshes throughout the
year. Federal, state, local and private organizations have long recognized the value
of the wetland resource for fish and wildlife and have carried out modest land
acquisition programs. Federal acquisition programs along the Mississippi flyway
point out the interstate nature of this resource. The fish and wildlife production of
these wetlands provides recreational benefits for millions.

In 1973, in Wisconsin alone, 1.2 million fishermen, including 25 percent out-of-
state'anglers, caught 108 million fish. [3] A 1970 U.S. Dept. of Interior study of cast
north-central district of the U.S., reported 2.8 million hunters including some 1.1
million waterfowl hunters along the Mississippi flyway. [41 In Wisconsin these
sportsmen spent approximately $200 million in 1973. An annual return of $200
million/yr at five percent interest give. us a capitalized value of $4 billion for just
the hunting and fishing resources produced by the remaining wetlands of this area.

IHowever the number of users is probably a better indicator of the importance
of a resource to society. One quarter of the four million people in Wisconsin fish,
with the average fisherman fishing 20 times per year. [31 In 1970 it was found that
one of every three men in the U.S. fished, and one of every five hunted. One-ninth
of the women fished, and one ninety-fourth hunted. [4T the recreation resources
being used by these peol)le depend heavily on the presence of an adequate acreage
of healthy wetlands.

2. WATER QUALITY MAINTENANCE

V$ellands filter sediments and excess nutrients improving downstream water quality
Recent studies in Wisconsin and other states show that freshwater wetlands

serve a greatly underrated role in limiting the impact of intensive land uses,
particularly agriculture and residential development, which might otherwise
severely damage aquatic resources. This process is most effective when small
bordering wetlands are allowed to stand along small feeder streams. There pres-
ently exist no man-made controls for waste and nutrients from such non-point
sources, other than the protection of these small, periodically saturated wetland
feeder areas. This function becomes more imlportant when intensive agriculture is
the dominant land use.

A study conducted at the Unmiversity of Wisconsin [5] compared the amount of
phosphorus loading presently received by an urban lake to the amount received
before sttlement (and before destructi)n of 10 percent (if the area's w(tlaids).
Tie shift from natm;r'tl v'ectation to agricultural anid urban land umve, and the
remo01val of 300 .eres of welt Lds, resulted in a two-f ld ilervase ini surface runimf
to the l'ukv-. '11w study ,awcd that htad the inii-mig acres ()f wetlands bemi(
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preserved, 200-300 kg/yr of the additional phosphorus would have been trapped
by the wetlands rather than enter the lake.

Assuming the runoff could be collected and processed, removal of a similar
amount of phosphorus by advanced treatment would cost $1800/yr for facilities
alone. However, it is presently not feasible to collect and treat pollution from
non-point sources, urban as well as agricultural.

Unrestrained release of non-point pollution to streams and lakes has been shown
to result in the collapses of the biological resources of these aquatic systems, the
loss of game and pan fish resources and the loss of recreational industries associated
with these reources. Consequently, wetlands not only serve as habitat and
breeding ground for these prized biological resources, but do irreplaceable service
in the maintenance of the high level of water quality needed for these resources
to survive. Even with extensive stocking of streams and lakes with fish, ithout
upstream wetlands, the lowered water quality will make the investment of little
value.

The higher level of water quality associated with upstream wetlands also is
important to the survival of recreational industries dependent on water sports.
Madison, Wisconsin is currently spending over $150,000 yearly trying to maintain
the quality of its famous lakes, a service once performed by wetlands, more
effectively and at no cost. These costs are likely to triple in the next few years
under new programs for water quality improvement.

Other studies of the beneficial effect of marshes on water quality include a
study in Pennsylvania, Thiticurn Marsh as a hater Purifier, [61 and the Effects of
Marshes on It ater Quality [71 done on Wisconsin marshes. The effects of marshes
as water purifiers have been translated into economic values by calculating the
cost of an equal amount-f sewage treatment. [8] As the costs of man-made
treatment systems rise due to inflation and increased standards, wetlands will
continue to provide this function at no cost, along with all the associated recrea-
tional benefits.

3. FLOOD CONTROL AND EROSION

I etlands store large tolurnes of water which would otherwise induce serious co8ts from
downstream flooding.

Flooding is a natural characteristic of river systems. However, because human
society centers around rivers, measures are taken to minimize loss of life and
property due to flooding. l)amming, diking, and channelization are traditional
answers to the flood problem. More recently, floodplain zoning and acquisition of
wetlands along stream courses have been proposed as less costly and more en-
vironmentally sound alternatives to the earlier flood control measures.

Wetlands provide a natural means of flood control. A study of the Connecticut
River indicates that wetlands reduce peak flood flows by storing large quantities
of water and releasing it gradually.f9] A study of flood plain wetland areas along
the Nepuset River in Massachusetts indicated that a loss of 10 percent of wetland
storage capacity would increase flood stage by 1.5 ft while a 50 percent reduction
resulted in flood, stage increases of three ft.[ 10]

Standard engineering practice recognizes the importance of wetlands in the
magnitude of flood discharge. Conger s formula relates the flow of flood waters
(Q) to a certain value (K) times the percent of marsh and lake area. K depends
on the tributary area, slope of stream and drainage basin characteristics.[I I]
Conger used 13 watershed characteristics, and other than area and rainfall,
wetlands were the second most important landscape feature. Using this formula,
a reduction of wetland acreage from one percent to zero percent results in a 19
percent increase in the magnitude of peak flood discharge for a two ye w flood and a
J,5 percent increase in )eak flood discharge for a 50 year flood.

Dollar values associated with flood control aspects of wetland.3 were calculated
for the Charles River (Massachusetts) by the . S. Army Corp of Engincers.f10
Findings indicate that a 40 percent reduction in wetlands along the Charles River
would result in a two to four foot increase in flood stage (for a flood similar to that
of 1968) causing an additional $12 million in damage. The 9,500 acres of wetlands
along the Charles had a value, for flood control I)Cs alone, of $647,000 l)r
year, or $75.00 per acre 1,er year.[ 10] The Army C(,rps of Engineers advised
acquisition and protection of thwse wetlands as the most (conOumic flood control
measure.
lletla nds help control erosion and reduce sedimentation.

Erosion of t p(Jso.il in rural areas has l(ng been known to reduce agricultiral
)roductivity. Such en ) i(,i is often ass)ciatcd with spring runoff when flow rates

are high. Various soil and water triatmnmit s liciI rtd(uce sc)l (.rosiol in up land
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arets, but many low lying areas, formerly wetlands, but now drained and cillti-
vated, could decrease water flow with consequent reduction in the erosive energy
of the water.

Sedimentation of rivers, lakes and reservoirs results from the erosion process.
The sediment load of a river can be reduced by any areas of wetland vegetation
that will intercept a portion of the sediment load. Excessive erosion-results in
sediment loss which has many biological and economic ramifications, including
reduction of water quality, inhibition of aquatic life, increased flood damage, in
increase in harbor and channel shoaling, and reduction (if the reservoir lift.
Wetlands slow the water flow, allowing the suspended sediment to settle, and
thereby improving vater quality downstream.[9] In the Alcovy River floodplain
in George this function has been-calculated to have a net annual value
of $23,232.[ 13]

4. SUMMARY AND CONCLUSIONS

Wetland areas provide a broad and varied array of functions in the environment"
We can only approximate the economic value to society of each of these functions.
A clearer understanding of their importance will be gained by visualizing the
number and variety of man-made devices that society must erect and maintain
to perform the same functions.

Consider a wetland area bordering a small river which flows into a lake. If the
wetland area were filled or ditched the same functions provided by the wetland
would require:

(1) A water treatment plant to remove nutrients from surface water, water
runoff or throughflow;

(2) In the absence of nutrient removal, weed harvesters or chemical treatment
must be used in the lake;

(3) A fish hatchery will be required to replace lost spawning grounds;
(4) Other measures-will be taken elsewhere to replace lost waterfowl breeding

grounds;
(5) Settling ponds may be constructed in feeder streams to remove sedinents

which impair the recreational and fishing valiu- of the lake and rivers;
(6) 1 ligher dikes, dams and levees will be needed for flood control;
(7) Other open space areas will have to be purchased for park and recreation

uses.
There are many ways in which the direct and indirect values of these wetlands

can be converted to dollar equivalents, and each is inadequate in some respects.
Two obvious approaches are (1) the sum of all dollar values of downstream
benefits, including secondary industries associated with water recreation, and "?)
the replacement value of the wetlands as indicated by present and planned local,
state, and federal expenditures to improve water quality, flood control, fisheries
and wildlife.

Working independently by both of these procedures, it is evident that the real
value of wetlands depends on how much of original wetland acreage remains
available in it watershed. Wherc up to 90 percent of the wetlands have been drained
or filled, as in much of-the midwest, this value appears to be at least $10,000 per
acre, and in some areas probably exceeds $50,000 per acre.
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INSTITUTE FOR ENVIRONMENTALL STUDIES,
Madison, Wis., July 2/, 1976.

Senator J:NNINGS I.ANDO.PHI,
Chairman, tonimitee on lublie Works, United States Senate, Dirksen Senate Office

Building, Vashingtov, D.C.
l)F:m SLNATOR R1ANDOLP: We are writing to express our concern with the

proposed change of the definition of "navigable waters" by the Wright-Breaux
amendment to S. 2710, now before the Senate Public Works Committee. As
members of the Institute for Environmental Studies of the University of Wiscon-
sin, we agree with and support the findings of the values of wetlands submitted
by )r. 0. L. Loucks, Director, Center for Biotic Systems, Institute for Environ-
mental Studies. We direct your attention to this report for a summary of research
indicating the societal values of inland freshwater wetlands.

We would like to add: Waters and wetlands of all the states are a resource needed
and used by all people of all states. The redefinition of the term 'navigability'
l)roposed by the Wright-Breaux amendment poses a serious threat to the waters
and associated wetlands of the United States. The waters of this nation, the wild-
life that depend on them, and the recreational values of these waters are not
confined to the boundaries of a particular state. The laws and actions of the people
of one state will affect the use of the water associated resource in many states.

Enclosed iS a ifap of the major watersheds of the United States; note that state
Ipondaries and watershed boundaries do not coincide. We feel that jurisdiction
of these areas, to maintain their highest and best use, should remain with the
federal government to avoid the inevitable conflict between states.

We respectfully request that this letter be included in the record of your hearings
oli July 27 and 28.Sincerely, ROnERT M. FRIEDMAN,

Research Assista nt.
ELIN QUIGLEY,

Research Assistant.
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FIGURE 2.. WATER R ESOURCEI REGIONS OF THE UNITED STATES
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IowA UMLDLA FI:DRATION, INC.,

Senator HOWAD BAKER, Jr.L A

Public Works CommiUee,
Dirken Building, Washington, D.C.

DEAR SENATOR BAKER: I am writing this letter concerning the oversight hear-

ings on July 27 and 28 on the Section 404 Permit Program of the 1972 Federal
Water Pollution Control Act.

As a representative of the Iowa Wildlife Federation and affiliate of the National
Wildlife Federation, I would like to express our support for the Cleveland-Harsha
aip proach to the Section 404 permit system.

Since wetlands provide spawning and nursery areas for commercial and sport
fish and shellfish; provide natural treatment of waterborne and airborne poilu-
tants; recharge the ground water for water supply; provide natural protection
from floods and storms; provide essential nesting and wintering areas for wvater-
fowl; constitute a high-yield food source for aquatic animals; and provide an
important filter system for lakes and streams, I believe a strong Section 404
Permit Program will be of benefit of protecting our remaining wetlands.

Sincerely,
JAMES A. SE:TTLE:S,

Preside d, Iowa Wildlife Federaljoo.-

IZA.\K \'ALTON LEAGUE (W AM,,ERItC., I'('.,
Iluutertowii, hId. July 12, 1,97.

Re tI.R. 9500 and related legislation.
lton. tlowVARv 1t. B.4K:R, Jr.,
Public Works Committee, United States Senate, Senate Offce IBuilding, Washington,

D.C.

J)EAR SENCATOR BAKRa: The Clean Wa'iter Committee, Fort Wayne Chapter
IWLA has supported PL~ 92-500, the Clean Water Act of 1972 since its beginning
and has carefully noted its operation through Region V, EPA and the various
stages of state implementation. The Conimittee has nothing but great admiration
for the thoroughness of this Act.
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Therefore, we strongly oppose HR 9560 because:
(1) Section 8: An EPA overview of construction grants of sewage plants of all

sizes is a very necessary step. This provides a consistency in overview of the total
water program. Further it provides control of municipalities, which until the
birth of 92-500 did not exist; municipalities pleaded government immunity, were
not on permits, and state agencies were reluctant to pursue any attack against
cities.

(2) Section 9: Grace periods for municipal polluters is unnecessary. Municipali-
ties should take the initiative in sewage plant construction and be reimbursed as
the grants become available. The 5 year grace period is not a solution to the
problem. Grant programs need "stepping up", and small towns in particular
need help and not penalties in having to wait for grants to materialize.

(3) Section 12: Civil penalties should stand as written into PL 92-500. The
change as written in HR 9560 only stands to benefit big and frequent polluters
and is a deterrent to the clean water goal of 1985.

(4) Section 13: Most importantly, any change in Section 404 of PL 92-500
before it has had the opportunity to even be tested as effective is premature.
Section 404 has given us the opportunity for the first time in the battle for clean
water to take issue with dredging, filling and spoils and what these actions do in
degradation of quality water. Additionally, Section 404 attempts to recognize the
importance of wetlands as water quality purifiers and ground water acquifer
recharge areas.

Any deletion of the intent of the Permit system implied in Section 404 and its
application to the "waters of the U.S." would be premature and destructive of
this very important aspect of water quality management.

We strongly request that you support the goals of the Clean Water Act as
passed in 1972 and vote against HR 9560. PI, 92-500 Is a thorough, admirable
piece of legislation that should "run its course" as envisaged in its inception.
PL 92-500 is our last opportunity to arrive at the Clean Water Goal by 1985.
Keep it strong and working.

Sincerely,
ETBYLE R. BLOCK,-
JANE It. DUSTIN,Co-Chairman, Clean Water Comvnillee.

Encd: Copy of Editorial. Please read.

House Water Waste . . .

The nation has rarely witnessed such reckless legislative behavior as the House
of Representatives recently exhibited in passing legislation to amend the 1972
Federal Water Pollution Control Act. Despite a few instances of reform, the
amending legislation is the antithesis of a measure designed to eliminate pollution
of the nation's water resources.

Largely motivated by blind reaction against federal land use regulation, a
fear exploited by land development interests including the National Association
of Home Builders, House members tore into the original clean water legislation.
In the end, they wholly destroyed reforms and created more legal and adminis-
trative problems than before. They stripped a vital form of federal pollution
control from 99 per cent of the nation's previously regulated waters. And to
stifle criticism, they cloaked their amending legislation in the disguise of its far
superior Senate-pased counterpart.

All of this took place without public hearings and without careful analysis- of
the amendments' long-range impacts. Unwarranted fear fractured fact,. th(etoric
ruled over reasRon. Parochialism purloined prudence. Legislative haste literally
created a framework for more waste in the nation's waters.

Fearing federal land use controls, the H1ouse-passed Wright amendment hacked
away the regulatory heart of Section 404, a vital component of the ori inal
water pollution control act. Yet the original act does not involve federal land
control unless the regulated land is submerged under the nationrivers, streams,
lakes and marshes, and is susceptible to pollution by dredging and filling.

The Wright amendment essentially reduces the scope of federal jurisdiction
over pollutive dredging and filling from "all the waters of the United States"-
as the act originally provided-to only the waters which are involved in interstate
or foreign commerce. It makes the fruitless mistake of attempting to separate
by legislative mandate the inseparable linkages established by nature among
all water systems.
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The Wright amendment has grave implications for all the nation's water re-
sources, the small portion visible on the surface and the much greater reserves
hidden underground. It places the remaining 55 per cent of the nation's marshes
in danger of being filled and drained for land development. In a biotic sense, these
wetlands function primarily as water purifiers, as rechargers of underground
supplies, as food suppliers for nearly 70 per cent of the nation's commercial fisheries
and ,as breeders of waterfowl and furbearers.

Jeopardizing wetlands along with the nation's secondary streams and lakes, the
Wright amendment could effectively cancel all the impressive gains made by the
multi-billion dollar federal and private sector investments to curt) pollution of
primary watercourses. In the process, the amendment could create a legal night-
mare of conflicts with other federal legislation including the 1899 Rivers and
Harbors Act, the Wetlands Aquisition Act, the Fish and Wildflfe Coordination
Act and the Environmental Policy Act. And while the courts and the Congress
untangle the mess, most of the states will not assume the vacated federal role
because they lack sufficient funds and professional staff.

By crippling Section 404, the House seriously negated all the work embodied
in developing the original legislation, and it halted the emerging fruition of the
act's implementation by federal and state agencies.

WN'hat hal)pened in the Ihouse was irresponsibly compounded by President Ford.
Pending the outcome of a House-Senate confert-nce to settle glaring pollution
control differences )etween the two chambers, Mr. Ford susl)ended Section 404
regulation of wetlands and s(condar streams by the Army Corps of Engineers.

While the President's action lends undeserved credence to the house amend-
ments, there is reason to expect-the Senate conferees to restore a measure of sanity
to the water pollution control act. Facing stiff If ouse opposition, it will be a diffi-
cult job. And ironically, limited success may even result in the death of Section
404 itself.

. . . and Senate Cleanup

Continued progress of the nation's water pollution control program in great
measure depends on the success of the Senate conferees in their delicate negotia-
tions with House colleagues. The central issue of course is Section 404, but there
are at least a half-dozen less critical amendments which should be reworked into
constructive reforms.

In addition to environmental and administrative logic against hasty tampering
with Section 404, Senate conferees can employ another powerful argument. Such
drastic changes in 404 really amount to major legislative action since they redirect
the thrust of the entire water pollution control act. The most responsible approach
to 404 entails allowing it to remain intact until both chambers undertake com-
prehensive reviews of proposed changes. The original act, for example, required
two years of congressional study, 39 House-Senate conference sessions and a
successful override of a presidential veto.

If the House fails to accept the most responsible approach to Section 404, Senate
conferees should consider scrapping it altogether as the next best, but radical,
alternative. In its Wright amendment form, Section 404 could easily inflict more
damage on "all the waters of the United States and its territorial seas" than not
having it at all. Without Section 404, another as yet unscarred part of the original
act, Section 402, could substantially secure the best interests of water pollution
control.

The intense controversy over Section 404 should not distract the conferees from
focusing on other less sweeping but important house-offered reforms. The amend-
ment to qualify communities which use ad valorem taxes to support waste treat-
ment operations for federal pollution control funds is a generally sound idea. Too
many cities throughout the nation are deprived of adequate sewage treatment and
the federal assistance to improve it because the original act restricts grant funds
to those communities which impose a user charge.

It's conceded that user charges are the best means to support a sewage utility.
But a better defined House amendment could ensure that ad valorem taxes more
proportionately assess treatment costs on those polluting the most.

Another llouse-pas.ied amendment that deserves sll)port along with scrutiny
authorizes the Environmental Protection Agency (EPA) to delegate complete
grant apl)roval to the state.i. The intent of this amendment is to speed up the
complicated grant apl)lication process and cut down paper work. Again, the quickly
authored House language )roduced a poorly constructed amendment. The con-
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ferees should carefully detail the conditions under which EPA can delegate its
authority and precisely what standards of administration must be achieved by
the delegated state.

The Senate conferees bear the heavy burden of restraining ill-conceived House
caprice. They must convince their colleagues from the lower chamber that the"meat axe" approach to legislating is not the way to reform the water pollution
control act. And it is not the way to restore the nation's waters.

KIMBlIIN-CLARK CORPORATION,
Washington, D.C., August 2, 197.

Re Proposed Amendment, to Section 404 of the Federal Water Pollution Control
Act Redefining the Authority of the Army Corps of Engineers to Require
)redge and Fill Permits.

Senator JENNINGS 1ANI)OLPIp
Room 5121, Dirksen Senate Office Building, Washington, D.C.

I)EAH SENAT'OR RANDOLPH: We understand the Senate Public W\orks Comnittee
is now considering several bill- designed to amend Section 404 of the Federal
Water Pollution Control Act of 1972 (FPVICA) and to redefine the authority of
the Army Corps of Engineers to require )ermits for dredge and fill activities
carried out in the navigable waters of the United States. Kimberly-Clark COrp)ora-
tion, a worldwide producer of timber and ])al)(r productss with ol(ratiols in 19
U.S. States, supl)ports enactment of legislation designed to limitit the authority of
the Corps of Engineers in this area.

We believe that legislation is needed now to prevent the Corps' Seetion 404
program from turning into a bureaucratic nightmare. AAs . result of a March, 1975,
U.S. )istrict Court opinion,' the Corps has been forced to expand the jurisdiction
of its program to include virtually all the Waters of the tInited States rathern than
applying it to the more limited class of "navigable waters" specified in Section 404
of the Water Act.

Unless the Congress acts, it may well be necessary for every farmer who wishes
to expand an irrigation ditch, every rancher who wishes to construct a stock pond,
and every logger who wishes to build a temporary fore t road to obtain a Corps
permit before doing so. As Congressman Jim Wright of Texas has l)ointed out, the
Congress never intended that Section 404 be read so broadly.2

For Kimberly-Clark, imposition of such requirements would be extremely
burdensome. In our timber operations, which now efcomnlass soniQ. 1.3 million
acres nationwide, we estimate that we would be required to apl)ly for soawi 500 to
600 additional dredge and fill l)ermits annually. The vat majority of these 1)ermits
would be for environmentally inconsequential activities related to the construction
of temporary forest roads,. li almost every cas e, tliest new permit wouiild (lulllicate
other permits which the Company is already reqiir'-d to obtain fri n Stat(e and
local envir, mental authorities 3 The Comlany w(iuld also undoubtedly face the

I Nfturfil Resources+ leiefcnqe (ouiicil v. Coiloway, 392 F.Supp. &,15 l.Ct..C. 1975).
Seetton 502(71 of the Water Act [33 '.S.C. 1 1362(7) (197211 dfleftes the term'aiinvil able waters" it-, used In S.chnti 404 of the Act [33 U.S.C. 0 1344 11972)1 as follows :

(7) The term "navigable waters" means the waters of the unitedd States. including the
territorial 1teas.

In ('ollowu,,. this lanuiagie was Interi'reated m "asserting federal Jiirtlletlin ovor the
nation's waters to the maxinum extent feasible under the Commerce Clause of the
Coi, tt utio. ' and as "to Ilii'ted to the traditional tests (if navigabilitv." 3 2 .'. Sitpp. I 1 6I.

2.rc ('nngre.smmn Wright's Thursday, May 13, 1976, "Press Iteplase' o 1 5.0. 9560at page 2.Clearly, the r('allonay] court cave would extend the heavy limil of federal rexulatin,

Into thousamls ,,of private netivities never Intended by Cmtre--it lvtil.s with 1iracti
.ally its) real hlip'i et tin water io lutIi . Thu Army say.s It i ll ha ve t ) l ori itiir a nl police
its imviy as ,+0.0{|0 permits a year. rhfre were only 2,.904 two years p1120.'rhe oJt!oiis reslt would hlI an eimiramnits exlimisloi of a as, fvlieral horm irtrvy. j il ,it-
less Intri.slon ito the lives of private eltizens, and too little of value hei ): a1,c,,iiil.1 ,ilici
lecaumse the gilvrnnmnt was trying to mvir'ep too much.

I Sewtii 1011( f) ,pf tie Water Act :133 .s.c. j 1251 of) ( 072) 1 requirs that It be
Implemented ,mIi 11- to

i . . en(mrngi. the drastic minnimization of paperwork itnl Ia1cm agency decl.non prn-
eeihres. anil I the 1)(si, use of available ma upuwer a ndl funds. so as to r p 'vitt needI Ss4
ditiplicat Ion of iin ,lessary delays at all IevPls (Of lie0 gtvearniieant.

Clearly. Imiliitimi 41f the mnmveissarv aid lujilh'uilive dro-olL'e and till ltorimu requiremetnts
HOw contemplated by the Corps of Engineers would run (lirecily comntr to the siiecitle
requirements of Sectlion 101 , f).
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prospect of serious disruptions to its forest operations as a result of the inevitable
delays involved in the bureaucratic processing of these individual- permit ap-
plications.

To remedy this situation we urge you to support the Wright Amendment to
II.R. 9560, the Ilouse version of "The Federal Water Pollution Control Act
Amendments of 1976." Congressman Wright's amendment, which has now passed
the liouse, is embodied in Section 16 of S. 2710, one of the bills now pending before
the Public Works Committee.

Congressman Wright's proposal would redefine the term "navigable waters of
the United States" in a manner consistent with the historic and limited jurisdic-
tion of the Corps of Engineers over such waters.' Further, the Amendment would
remove normal farming, silviculture, and ranching activities from those activities
subject to the Corps' authority, thereby eliminating three principal sources of
potentially burdensome and unnecessary regulation under Section 4(4.5 Finally,
the Wright Amendment correctly recognizes that the States have a legitimate
role to play in the regulation of dredge and fill activities within their borders, an
essential step to more rational and effective management of this Program in the
fitire.6

For these reasons, we urge you to vote for-the Wright Amendment as now
embodied is Section 16 of S. 2710.

\'cry truly yours, • ROBE:RT E. FR ER, Jr.
Staff Vice President and

Washington Counsel.

AN.APOLIS, MD., July 20, 1976.
Senator JENNINGs RANDOLPH,
Chairman, Senate Public WForks Committee,
Washington, D.C.

1)EAr SrNATOR: Please include this with testimony for the record of the hearings
of July 27-28 on Section 404 of the Clean Water Act.

The Hart amendment to the Clean Water Act, S. 2710 should be supported as
representing the best interests of all the people! Government officials are wrong
if they judge the people's best interests in terms of the clamor made by special
interests. Inevitably, vast numbers of people are uninformed or unable to be
heard. It is the moral responsibility of our legislators and people who take time to
speak tip to be heard for the vast majority of the people whose heritage is at stake!

Please permit as many groups and individuals to testify as possible.
Sincerely, CAROL, M. KIRK.

BosQUE. FARMS, N. Mr:x., July 03, 1976.
Hn. JE;NNINGS RANDOLPH,
2151 Dirksen Senate Building, Capitol Hill, D.C.

Public Law 92-500 Section 404-best wetlands protection ever-oppose
amendments-please read into hearing record.

Mr. and Mrs. JOHN B. KUNZ.

4 The Wright Amendment to S. 2710 redefines the term "navigable waters" as follows:
"The term 'navigable waters' as used in this section @hall mean all waters which are

presently used, or are susceptible to use In their natural conditions or by reasonable in-
provement as a means to transport interstate or foreign commerce shoreward to their
ordinary high water mark. including all waters which are subject to the ebb and flow
of the tide shoreward to their mean high water mark (mean higher high water mark on
the west coast)."

See Section 16(b) of 8. 2710 adding a new Section 404(d)(1) to the FWPCA.
8Ree Section 16(b) of S. 2710. adding a new Section 404(d)(1) to the Water Act:

"The discharge of dredged or fill material-(1) from normal farming, silviculture, slid
ranching activities. including. but not limited to. plowing, terracing, cultivating, seeding.
and harvesting for production of food. fiber, and forest products;

is not prohibited or otherwise subject to regulation under this Act."
$ See Section 16(b) of 8. 2710, adding new Sections 404 (f) and (g) to the FWI'CA.
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LANDEhS, RIP[ ir & DIAMOND,
San Franci8co, Calif., July 30, 1,976.

Re Senate oversight hearings with respect to section 404 of the Federal Water
Pollution Control Act.

lion. J NNINcS RANDOI Pl ,
Chairman, Committee on Public Works, U.S. Senate, Dirksen Senate Office Building,

Wlashington, D.C.
D:AR SENATOR RANDOLPH: This firm represents Leslie Salt Co. which is lo-

cated in Newark, California near San Francisco. We request that this letter be
made a part of the record of the current Senate Oversight Hearings concerning
,Sction 404 of the Federal Vater Pollution Control Act.

Leslie Salt Co. owns and operates a solar salt production company on landsadjacent to the San Francisco Bay. Leslie owns approximately 45,000 acres of
land, 36,000 of which are utilized for salt production through solar evaporation.
The remaining lands constitute areas which are no longer in salt production and
which are located in industrially developed areas suitable for development. A
small portion of the lands constitute open marsh.

Leslie Salt Co. and its predecessors have been engaged in salt production in the
present location for approximately 100 years. Leslie is a major producer of salt
and currently produces one million tons of crude salt per year from its San Francisco
Bay facilities. The salt is marketed throughout California and the northwestern
states. Seventy percent of Leslie's salt production is utilized for industrial pur-
poses; 20% for food production and canning; and 10% for agricultural and
livestock uses. Leslie employs approximately 535 people in its San Francisco Bay
operations and has invested more than $18 million in its salt production facilities.

The lands upon which Leslie currently engages in its salt production activities
were all conveyed by the United States to the State of California pursuant to the
Arkansams Swamp Act of 1850 (43 U.S.C. § 982, et seq.) for the purpose of facili-
tating the construction of levees and reclamation. Thereafter such lands were
reclaimed, and in fact, their conveyance into private ownership was conditioned
upon reclamation of such lands by 1)urchasers.

Reclamation of these lands commenced in the late 1800's. By 1920 virtually all
of Leslie's land. had been reclaimed. Following their initial reclamation which
consisted of construction of levees and drains, most of the lands were devoted to
agricultural use with some being devoted to salt production. Over the years, the
lands have been converted from agricultural use to salt production. The solar
salt production process involves the pumping of salt water from the bay into the
enclosed ponding areas where the water is permitted to evaporate over a period of
five years.

Although the lands owned by Leslie were marshlands in their natural state,
they have not existed in that condition for at least 75 years. During that period
of time they have not been subject to any tidal influence. The lands all lie above
the line of mean high water and did so in their natural state.

Prior to 1972, the U.S. Army Corps of Engineers exercised jurisdiction for
dredging and filling in the San Francisco Bay by virtue of Section 10 of the Rivers
and larbors Act of 1809. The Corps of Engineers followed the traditional con-
cepts of the definition of "navigable waters of the United States" in implementing
that program and did not claim jurisdiction over marshland and former marsh-
land areas. Commencing in 1972, the San Francisco District of the U.S. Army
Corps of Engineers commenced a policy of exercising regulatory jurisdiction over
not only existing marshlands but also fands which were former marshlands. The
basis for extending jurisdiction over these areas was a new jurisdictional guide-
line defining the shoreward limit of a navigable water on the Pacific Coast as
being "mean higher high water."

Shortly after the San Francisco District of the Corps of Engineers adopted the
policy described above, the 1972 Amendments to the Federal Water Pollution
Control Act (FWPCA), and in particular Section 404, came into existence. As you
know, the Corps of Engineers has adopted a series of regulations defining its regu-
latory authority pursuant to Section 404. For all practical purposes, Section 404
has replaced Section 10 of the Rivers and Harbors Act insofar as the regulation of
dredging and filling is concerned. Under Section 404, the Corps has adopted regu-
lations and has implemented a policy which extends its jurisdiction over not only
existing marshland areas but also lands which were formerly marsh but which
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have been reclaimed for almost a century and are now dry lands or self-contained
ponds that are periodically artificially filled with water. The salt wonds of Leslie
Salt Co. would be dry land if water was not )ulped into the ponding areas

Leslie Salt Co. does not object to the extension of jurisdiction over existing
marshlands which it believes should he protected and retained in their natural
state. However, the Corps in implementing its supposed authority under Section
404 has extended jurisdiction to lands that were formerly narshlands for reasons
that are wholly unrelated to water quality. Leslie, for example, oltains permits
under Section 402 of the FWPCA of all discharges into the San Francisco Bay or
into any other waterway. The EPA and the Regional Water Quality Control
Board which implement Section 402 in the San Francisco Bay area, do not con-
sider Leslie Salt's ponding areas or its dry lands to be within their jurisdiction.
The Corps, however, has claimed jurisdiction over these areas by adopting a
strained definition of "navigable waters'".

The Corps of Engineers has adopted a definition of "navigable waters" for the
purpose of Section 404 of the F'WPCA for the purpose of extending its jurisdiction
to dry land areas or areas which do not in any way affect water quality. The
princil)al reason for the Corps extending jurisdiction is for land use regulation.
This is illustrated by the fact that dredging and filling (including the filling (if
Leslie's ponds) are regulated by the San Francisco Bay Conservation ad l)evel-
ol)ment Commission, an agency of the State.

The principal shortcoming of the FWPCA which has led to the excuses of the
Corps in its implementation of Section 404 is the definition of "navigable water-".
That definition has been construed by the Corps to include area, that are not
"waters" but are dry land. This has been achieved by using a definition of historic
or former "mean higher high water" as being the boundary of a navigable water
on the Pacific Coast for the purposes of defining Corps' jurisdiction. This definition
ignores well-established legal principles for defining navigable waters which limit
the boundaries of such waters on the Pacific as well as the Atlantic Coast to inean
high water. By using the definition of navigable waters as the vehicle to extend it-
jurisdiction, the Corps has sought to impress all lands below mean higher high
water with the "navigational servitude", which is akin to an easement.. This in
effect creates an interest in the lands in favor of the federal government that has
heretofore never existed and which could conceivably l)ermit the federal govern-
ment to cause private improvements to be removed and facilities to ie constructed
by the federal government without the l)aynent of compensation to the owner.

Many misleading statements have been made with respect to the justification
for the use of "mean higher high water" on the Pacific Coast. I think it .Ahould Ib
)inted out that only one out of every seven high tide.s on the average on the

Pacific Coast ever reaches the level of mean higher high water. (ise f "mean
higher high water" on the Pacific Coast would be akin to using only the average
of the highest tides that occur every month on the Atlantic Coast as the means
for determining the boundaries of a water body.

The principal vice of using "mean higher high water" as the definition of
"navigable waters" is its effect upon lands which were formerly below mean
higher high water, but which have been reclaimed for niany years. hi other
words, it is the use of former mean higher high water rather than present mneani
higher high water that creates severe hardship.

Leslie supports the concept of the FWPCA, that is, a comprehensive and
enforceable scheme for cleaning ul) and protecting the nation', waters. Likewise
Leslie believes that the protection of existing wetlands is necessary and des4irable.
However, we do not believe that it was the intent of Congress in enMcting Section
404 of the FWPCA to provide a vehicle for the Corps of Engineers to exercise
land use regulation for l)Urposes unrelated to water quality.

We suggest that if Congress wishes to protect existing wetlandA thromuh the
FWPCA, that it specifically deal with that question rather than att'inpting to
encormi)asq wetlands within the FWPCA by expanding the definitioll of "navigable
waters '. The effect of dealing with the wetlands problem in this manner is to
bring within Corps' jurisdiction inany lands which are no longer wetland.s as well
as many areas which have no effect on water quality.

We respectfully request that Congrcss consider amendments to the FWP('A
which will make it clear that Congress is not intending to regulate areas which
may have been marshlands many years ago, or which may have been waters
many years ago, but which are currently dry lands and areas which do not affet
water nality. This can he accomplished by limiting jurisdiction of tihe Corps
under Scctio'n 404 to areas on the Pacific Coast that are currently subject to



695

tidal inundation. Such an amendment would protect wetlands as well as other
tidal areas but would not subject former marsh areas to Corps' jurisdiction.

Thank you for considering our position.
Very truly yours,

EDGAR B. WASHBURN.

LEAGUE OF NVOMEN VOTERS OF THE UNITED STATES,

11o. JENNINGS RANDOLPH, Washington, D.C., July 26, 1976.

Chairman, Committee on Public Works,
204 Dirkscu Senate Office Building, Washington, D.C.

)EAR SENATOR RANDOLPH: The League of Women Voters of the United States
urges you to reject amendments to Section 404 of the 1972 Water Pollution
Control Act, that would eliminate protection of our nation's wetlands.

With over half of our nation's wetlands already destroyed by dumping of
dredging in'terials and filling for development, we cannot afford to lose the
remainder. With only minimal legislative changes, the permit program already
developed by the Corps of Engineers in its July 1975 regulations can give these
vital reource-, the protection they deserve and need.

Ai6" aniendment that limits a dredge and fill permitt program to waters used
for interstate commerce will eliminate protection for 80 percent of our inland
and coa.rtal wetlands. Similarly, exeml)ting federal activities from Section 404's
l)rotectimi crv:ates the potential for many (f the largest dredge and fill )rograms
to proceed without adequate environmental safeguards.

The r(gulidtions developed by the Corps in July 1975 have already addressed
many of the concerns about excessive federal regulation. If Section 404 is to be
niemided, the League urges you to incorporate those regulatory provisions into
law.

Proposed changes in law should include authority for a general l)ermit to be
used for iniimnal or environmentally insignificant discharges of dredge or fill
material; the exemption of normal farming, ranching, and forestry activities from
permit requirement ts, and the retention of federal authority over the activities
that would most significantly affect the nation's water resources.

The existing Corps' regulations give the states a significant role in determining
whether a permit for proposed dredge or fill discharges should be granted. Any
major changes in this federal-state relationship will only introduce new bureau-
cratic and judicial delays in the program and create inconsistencies within the
Water Pollution Control Act.

Our nation' ecologically and economically vital wetlands cannot afford further
assaults. The League therefore strongly urges you to reject crippling amendments
to Section 404.

Sincerely,
RUTH C. CUSE-N, President.
Jt;AN AN)EIRSON,

Environmental Quality Chairman.

LI:AGUI; OF WOMEN VOTERS OF 101rSTONP
Houston, Tex., .l0y 16, 1976.

Iom. tw 1!. B x1f:1, Jr.,
srole Of.liccl'~idit
IVe(ISh it, qt,'t, ). C.

1) 1..\ SI \ Ir- R I1A\ K It: ThV lA'agie of \Vom(nn \otcrs of Ihou ston is concerned
ni out ir(qlw ':,td inmi.endnnts to the Federal \Vat(,r Pollution control l Act of 1972,
P.IL. 92-.7,0). ()f p.-rticiilar concern to us is the proposed revision of Section .104
1)f P. l,. 92 -.7IC . S(ection 414 re(Iiiircs that a permit be obtained, through the Army
('orp, ,f igini,r-a, for dredge and Jill operations in the navigal e waters of the
United .T, . ;lhi',ection is, in wir view, the lprirci!pde regtllat ,ry prtecti( n of
mnur n:ntlin''. wot ll.AIs, soni, 461e" (,f which have already ( i(,n lost to dredge and

Jill (.perat ii ,rm. \Vettlands, be they i arsh, swanlp or bay, coastal or inland, served a
v'arit v -f r,,ht,.: Intfoi r areas for 11(,,d :nd st'rni water. iltors fir Iol hit ants which
rtui oft" .- irrw)i(linig lands, hatcheries and nurseries for fish and shellfish, b reeling
aniid nesting r:t-s for birds and m amiin als. We urge y(u to opp(,se any 'tforts to
litnit t lie apl licatii n of Section 104 until there has been an a eeammiflation of
lpractical exp( rice with the (:orps of Enginivers' recent regulations thereiunder.
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Other amendments to Section 404 would delegate dredge and fill permit anthor-
ity to the individual states. No standards or guidelines for the delegation of such
authority are, however, proposed or provided for. There are many states which
have no wetlands program and, of those which do, there is no uniformity of
approach. We ask that you oppose any such piecemeal approach to the protection
of our vital and fast disappearing wetlands.

In the Water Pollution Control Act of 1972, the Congress expressly designated
the National Commission on Water Quality as the vehicle for comprehensive
study and review of the impact and implementation of the goals of that Act. We
urge that the report of that Commission be studied and considered by the Con-
gress and that no amendments be adopted until that has been accomplished.

egislation as vital to our nation as P.L. 92-500 deserves no less.
Sincerely, MADEEINE APPL, President.

COLUMBIA, MD., July 27, 1R76.
DEAR SENATOR RANDOLPH: I am writing to say that I am strongly in favor of

the Hart amendment to the Clean Water Act (S. 2710)-we need Section 404 of
the Clean Waiter Act, and I would like this letter included in the testimomy at
the July 27-28 hearings. I feel that as mn:uy groups as possible should be allowed
to testify at those hearings, whenever they are held.

Sincerely,
V. H. LEVrIN,.

STATEMENT OF 'MAJOR CHINA CLAY PRODUCERS IN SUPPORT OF REPEAL Mi

AMENDMENT OF SECTION 404 OF THE FEDERAL WATER POL.LUTION CONTROL ACT

STATEMENT OF POSITION

The china clay industry will be severely and adversely affected if the Army
Corps of Engineers is permitted to commence Phase If and Phase III of itsi
proposed regulation of dredge and fill activities pursuant to section 404 of the
1 federal Water Pollution Control Act. Unless Congress enacts immediate legislative
relief, china clay mines must either curtail their activities drastically or risk
operating in violation of federal law. To prevent this result, as well its for other
significant reasons set forth below, the major United States producers of china
clay strongly urge prompt legislative action that either eliminates section 404
from the Act or, in the alternative, adopts Congreszinan Wright's amendment,
section 16 of 11.R. 9560, or (Lher legislation specifically exempting china clay
p)roduction from the Corps' dredge and fill regulations.

SUMMARY OF NEED FOR AMENDMENT OF SECTION 404

China clay lies near the surface of the soil. It is generally found well inland,
far removed from waters that are actually navigable and front "wetlands" closely
situated to those waters. Mining area- for china clay can encompass hundreds of
acres, and the mining operations themselves require grading, building of roads
and bridges, contouring, impounding of waters, and other activities similar to
those which might occur on a large farm or ranch. Typically, the mining area is
traversed by many small creeks and streams, which. as the mining progresses,
nlhist be crossed, redirected, or otherwise temporarily affected by the mining
operations. Once the mining has been completed, the land is reclaimed in accord-
ance with stringent standards established by state law.

Decisions affecting these small creeks are frequently required in the normal
course of mining operations, and it is not unconmnon that those decisions must
be made with less than one day's notice. For example, mining equipment often
must l)e moved across creeks or drainage areas to other areas being mined or
reclaimed. This necessitates the construction of temporary roads and crossings.
In its present form, section 404 requires companies that mine china clay to obtain
advance permits from the Corps for the construction of each such road and
crossing.

Numerous other clay milling activities will also require )ermits from the
Corps, including the temporary storage of overurden removed during mining,
the reclamation of certain areas, and even the construction and maintenance of
impounds in order to effect sedimnemnt control and to comply with National Pollu-
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tion Discharge Elimination System permits issued under other provisions of the
Federal Water Pollution Control Act. (A more detailed description of mining
activities that would require section 404 permits is contained in the Appendix to
this statement.)

For the reasons summarized below, requiring permits for these types of mining
activities would place an unreasonable )urden on the china clay industry, would
produce little or no environmental benefit, and would constitute an unnecessary
and therefore unwarranted legislative abdication to administrative law-making.

1. The regulations promulgated by the Corps purstiant to section 404 require
permit applications for many of the day-to-day activities of china clay mining.

y the Corps' most conservative estimate, the processing of each application will
take at least six months to one year. Unless Congress takes )roml)t legislative
action on section 404, china clay mines must either curtail their activities signifi-
cantly or risk operating in violation of federal law.

2. The negative effects of suspending mining operations for china clay would
be far-reaching. Not only is china clay a principal ingredient in many essential
products, but the industry itself is an economic mainstay of many rural areas,
especially in Georgia, South Carolina, and Tennessee.

3. Moreover, general permits will not alleviate the burdens placed on the
china clay industry by section 404. First, the approval process for these permits
will of necessity be quite lengthy. Next, even if the general permit is issued, the
Corps has admitted that no dredge or fill activity could proceed without the
Corps' prior determination that each planned activity falls within the general
permit. Each of these determinations themselves could entail weeks of delay.

4. Applying section 404 to the china clay industry will result in little or no
benefit to the environment.. These mines are located well inland, far removed
from the critical and ecologically sensitive coastal wetlands. Furthermore, the
industry is already effectively and extensively regulated by environmental laws
of both the state and federal governments.

5. Congress never intended section 404 to give the Corps authority to regulate
dredge and fill operations in all waters of the United States. To assert that one
relatively obscure legislative provision mandated such a comprehensive regulatory
program strains credulity.

6. The Corps' regulations, which were necessitated by the decision of a federal
district court, have converted section 404 into a wetlknds protection act. Whether
our nation is willing to pay the costs of regulating all wetlands is beside the point;
careful consideration of this complex and important issue must be a prerequisite
to the enactment of such an all-encompassing regulatory scheme. Congress
should be the architect of any major wetlands protection legislation, not the
Corps of Engineers.

REGULATION AS PROPOSED BY TIlE CORP. OF ENGINEERS' REGULATIONS WOULD BE
UNDULY BURDENSOME

The Corps has designed an administrative procedure for section 404 permits
that would require each mining company to submit a massive amount of pl)er-
work before it could perform many of its normal daily activities. For example,
in order to secure a permit to ford a stream with a single piece of mining equip-
ment, a company would need to obtain: (1) a state certification that the specific
proposed project will comply fully with the provisions of the Federal Water
Pollution Control Act and its regulations; (2) state approved reclamation l)lans;
(3) an "Environmental Assessment" and perhaps an "E'nvironmental Impact
Statement" surveying the individual and cumulative effects of ally activity
associated with "any waters of the United States;" (4) an archaeological survey
of the individual and cumulative areas to be affected; and (5) an application
specifying the type, composition, and quantity of the dredged or fill material,
plans and drawings of the l)roposed activity, and innumerable other details.

Upon receipt of this nmass of material the Corps then will take, in its best
estimate, six months to one year to decide whether it will issue a permit allowingthe mining company to resume its daily operations. Obviously, a company

cannot continue to operate with a regulatory system that requires it to obtain
permits for its day-to-day activities. Unless those activities can be planned
months in advance. It is impossible, however, to plan the daily operations of a
china clay mine in that manner. Where and when a winning coml)any explores
mines and reclaims land is dictated not by its own long-range planning, but by
market demands for varying grades of ore, availability of reserves, discoveries,
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depletion of reserves prior to expectation, and a multitude of other factors that
simply prevent planning equipment moves and mining operations months or
even weeks ahead of time. Thus, if the Corps' dredge and fill regulations go into
effect, the china clay industry must significantly curtail mining activities or
risk operating in violation of federal law.

SUSPENSION OF CHINA CLAY MINING WOULD HAVE FAII-REACHING NEGATIVE
INDUSTRIAL AND ECONOMIC EFFECTS

The negative effects of suspending mining operations for china clay would be
far-reaching. China clay is a necessary raw material for many industries. Its
principal tiie is in paper, both as a coating and as a filler, but it i. also used in a
Wide variety of other products, such as whitewear (e.g., porcelain, electric insula-
tors, plumbing fixtures), certain refractories, medicines, and fillers for rubber,
paint, plastics, insecticides, and many other products.

Moreover, any significant curtailment of china clay mining would have severe
economic repercussions in certain areas of the country. Although the china clay
industry is small compared to most other mining industries, it is extremely
important ti, the economy of many rural areas, especially in Georgia, South
Carolina, Iand Tennessee. It is particularly important to the economy of Georgia,
where it accounts for over .50 percent of that state's mineral production value.
The six prilni)'tl producers submitting this statement have a combined payroll
of more than $3;,000,000 and employ more than 3,000 people, the great majority
of whom live in rural areas whose economies are heavily dependent upon the
china clay industry.

GNERAL PERMITS AND AN EXPANDED CORPS ARE NOT TilE ANSWER

Because the Corps has recognized the problems with its dredge and fill permit
program, it has suggested that it might be willing to issue "general permits".
Many of thw protleins described above would still remain, however, even if china

clay production were to be covered by general perliits. First, the a)proval
process for these permits would of necessity be quite lengthy. Next, even if a
general permit is issued the Corps has admitted that no dredge or fill activity
could proceed without tile Corps' prior determination that each planned activity
falls within the general permit. Each of these determinations could entail weeks
of delay.

On the other hand, there would be little justification for maintaining this addi-
tional level of 1)ureatlcracy at l)ublic cost if the Corps were merely to issue these
general permits in a perfunctory manner to prevent the closing of china clay
mines. An indication of the expenditures necessary to fund section 404's permit
Program is provided by tile House Pulblic-Works Committee, whose report on

.I.9560 reveals that, absent the exclusion or amendment of section 404, the
Corps will have to increase its staff by 600 merely to process the applications. The
Corps has advised us that its Savannah district office, which has jurisdiction over
many of the china clay mines in Georgia, contemplates adding three new offices
with full stafT complmcpents to cover the territory currently served by only the
one office.

APPLYINt; SECTION 404 TO THE CHINA Cl.\Y INDUSTRY WILL RESULT IN LITTLE
Oil NO BENEFIT TO TIlE ENVIRONMENT

Applying actionon 404 to china clay producers will not yield any significant
ecomonmic Dweipoits. l)epusits of the clay are generally found on high ground,
inmdreds of miles removed from waters that are navigable in fact. As a result,
the streans and creeks affected by china clay iniing activities are generally
small: nii,t have only ain intermittent tow" and are actually deprcssions or gtllies
that drain higher slrrinding areas. (Generally, the "'wetlands" ili the area of
tlw mine,; are mu rely lowlands where waters runiiug off surrontidillg higher
terrain c,,ll-ect prior t() lcreolation or eventuatll drainag( int( a continuoms stream.
Often the "wtla uds' simllly result from a beaver dain or ,thr tob)truction placed
ill a small creek.

M,)rvor, thme mining, activities are already heavily regulated by environ-
rnemtally imitcrc ted agenci,-s at hoth the federal and state levels. Mining dis-
chargv'+, for ixa nl)le, ni ust cinf,'in to guidelines established by the E'nviron-
nient:1l lrittectiitt Agency and by c ,rlep(iml ting state agencies. In additi ,n, in,
(Ge, r,-ia and S C,,th Carolina, where the industry is centered, state permits are
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required for all mining activities and are issued only after a thorough review of
mining and reclamation plans. This review enables the states to control land use
and to assure that any damage to the land is temporary. State laws also protect
coastal marshlands and other ecologically sensitive areas. Mining cannot be coin-
menced in these areas without permits and is generally excluded altogether.

Finally, many of the mining activities that would be subject to regulation under
section 404 are presently required in order to protect the e~wironnent. For example,
the overburden from mining is deposited in lowland areas to protect wildlife and
vegetation existing at higher elevations. The mining companies also establish
impounds, or settling ponds, to accomplish sediment control. These impounds
additionally serve to collect plant effluents and thus control pollution created by
the china clay processing facilities. Diversion of streams is also often effected in
the mining operation in order to avoid water pollution; and reclamation of mining
areas is required by state law. While each of these activities is designed to protect
the environment, they will all be subject to regulation by the Corps unless sec-
tion 404 is changed or eliminated.

SECTION 404 WAS NEVER INTENDED TO GIVE THE CORPS THE POWER TO CONTROL
DAY-TO-DAY ACTIVITIES

Nowhere in the legislative history of section 404 is there any indication that it
was intended to have the broad reach and all-encompassing scope given to it by
the Corps' current regulations. Yet, given the use of the terms "dredged or fill
material" and "navigable waters" in section 404, and the broad definition of
"navigable waters" found later in the Act, the decision in NRDC v. Calloway,
392 F. Supp. 687 (1975) and the Corps' regulations, although resulting in an
irrational and unworkable regulatory scheme, cannot be said to be without
technical foundation. Thus, the courts cannot be- relied on to correct this mis-
interpretation of Congressional intent; instead, Congress must act to bring
section 404 back within manageable proportions.

Because the Corps' regulations make such fundamental changes in its powers,
current prol)osals to amend section 404 should not bear the burden of proving
their need. To the contrary, the burden should be on the proponents of section
404 to establish that the Corps' regulations are needed. Until they meet that
burden, changes to section 404 should be considered mere technical or perfecting
amendments designed to correct a situation not conteml)lated when the Act was
passed in 1972.

BROAD WETLANDS PROTECTION LEGISLATIONp IF NEEDED, SHOULD BE ENACTED BY
CONGRESS AFTER FULL CONSIDERATION; IT SHOULD NOT BE CONCEIVED ACCI-
DENTALLY IN SECTION

Those opposing repeal or amendment of section 404 argue that wetlands
protection should not be discarded without full investigation. This argument
fails to recognize that, absent repeal or alteration of section 404, the Corps will
assume a significant role in land use planning without Congressional authoriza-
tion. The full and careful legislative consideration needed before the enactment
of such a comprehensive regulatory program was precluded by the understand-
able failure of anyone to predict the interpretation given to section 404 by the
courts. Thus, if section 404 remains in force as presently written, the country will
be- deprived of this requisite consideration and will be faced with a Corps of
Engineers that has, by accident, become vested with more power ov(r the daily
activities of many Americans than almost any other federal agency.

Perhaps this country needs a "Wetlands Protection Act;' maybe it is even
willing to absorb the costs of having mining and other industries regulated by
the Corps on an almost daily basis. However, if such all-pervasive legislation is
to be enacted, it ought to be enacted by considered choice, and not by a court's
technical interpretation of a complex act or by the rambling regulations of an
agency.

CORRECTIVE LEGISLATION SUPPORTED BY TIlE CHINA CLAY INDUSTRY

The china clay producers filing this statement believe that there are three
legislative alternatives that would correct the problems faced by their industry.
These are as follows:

(a) Elimination of Section 404.-The elimination of section 404 would preclude
the Corps from effecting Phase 11 and Phase III of its comprehensive dredge

76-161-7-----45
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and fill regulations, thus giving Congress an opportunity to investigate fully the
desirability of a federal wetlands protection program. If this investigation reveals
a need for such a regulatory program, Congress can then enact appropriate legisla-
tion that clearly delineates the scope of federal regulatory power.

If Congress chooses to strike section 404, it should make clear its intention to
forestall any comprehensive wetlands management program until it has studied
the matter fully. This would prevent the elimination of section 404 from being
interpreted as authorizing the Environmental Protection Agency to regulate all
dredge and fill activities under section 402 of the Act.

(b) The Wright Amendment, Section 16 to H1.R. 10660.-The House proposal is a
compromise, but a workable one. It restricts the authority of the (orps to are: s
in which it has both the expertise and the manpower to carry out its new duties.
By limiting the Corps as it does, the Wright Amendment also succeeds in relieving
it of its virtual nationwide land use control powers and eliminates many of thv
ridiculous intrusions of the Corps' regulations into areas such a the mining (,f
china clay.

On the other hand, the Wright Amendment is flexible. Under its terms, waters
or wetlands of the United States could be made subject to regulation pursulnt
to a joint agreement between the Corps and the state in which the areas to b)e
regulated are found. Thus, the Wright Amendment allows for the protection oif
all important waters and wetlands, while avoiding overregulation by the Federal
Government.

(c) Exempted Activities Amendnenis.-Amendment8 to section 404 have been
proposed that will eliminate "normal" agricultural and silvicultural activities
from its coverage. Such proposals clearly favor certain groups over others even
though their activities may have similar effects on the environment. For that
reason, any specific activities exemption approach to amending section 404 must
be constitutionally and otherwise suspect. If, however, such an approach is
followed it ought to be expanded to cover all activities, such as china clay mining,
that have little or no impact upon the nation's aquatic system. In any event,
water pollution control activities, certain "de minimis" activities, and the tem-
porary disturbance of "navigable" waters, wheii subject to reclamation require-
ments, ought to be excluded from the operation of section 404. Specifically, we
propose that the following activities be excluded from the operation of section 404:

(1) The discharge of any dredged or fill material for the purpow of constructing
or maintaining impounds or nther pollution control facilities and ditches or berm.s
or similar facilities designed for the protection of waters from pollution or the diver-
sion of waters from areas in which they are likely to become polluted;

(2) The discharge of any dredged or fill materials during the construction of
roads, bridges, crossings, or other facilities over or through streams having a 1lhw
under normal conditions of less than 100 cubic feet per second; and

(3) The discharge of any dredged or fill material pursuant to the conduct of
any activity specifically subject to state or federal regulations calling fo~r the
reclamation of the affected area in a manner consistent with contiguou lrt)eprties
and the discharge of any dredged or fill material during the course of any such
reclamation.

CONCLUSION

For each of the reasons stated above, it is apparent that Congre.ss should take
some legislative action to correct the situation that exists under the Corps' regu-
lations promulgated pursuant to section 404. 'e have outlined three, alternative
approaches, any one of which would alleviate the serious problems now facing china
clay producers. Our great concern, however, is that because of a difference as to the
preferred approach Congress will fail to take any action in time to prevent the
forced curtailment of china clay mining activities by the implementation of Phase
II and Phase III of the present regulations. We therefore urgently request that
Congress act decisively now to enact one of the three legislative approaches out-
lined above.

Submitted by Sutherland, Asbill and Brennan on behalf of: American
Industrial Clay and Georgia Kaolin l)ivisions of Yara Engineering
Corp.; Anglo-American Clays Co.; Engelhard Minerals and
Chemicals Corp.; Freeport Kaolin visionin of Freeport 'Minerals
Co.; J. M. Hluber Corp.; Thiele Kaolin Co.
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APPENDIX

TYPICAL CHINA CLAY MINING ACTIVITIES THAT WOULD REQUIRE SECTION 404 PERMITS
UNDER PRESENT LAW

1. Deposit of Orerbtrden.- China clay mining requires the removal of the top
layers of soil (called overburden) to expose the mineral. luring mining, most of the
overburden is havkfiiled into previously mined out areas, but some of it is placed
outside the mining pit. Upon completion of mining, that overburden is generally
used as fill, or is graded and contoured in accordance with reclamation plans. )ur-
ing mining the overburden placed outside the mining pit may be retained in sur-
rounding "lowland" areas which, because of their location, may support natural
drainage or l)e periodically inundated. Such placement might, in some instances,
be considered the disposal of "ill" material in a "wetland."

The placement of overburden in such areas, however, is the only efficient place-
ment from an energy standpoint as well as an economic one. If the overburden
were placed on higher ground it might cover mineral reserves, requiring it to be
removed twice in the course of mining, and it might adversely affect valuable agri-
cultural land. On the other hand, any adverse effect on "wetland" areas by the
temporary storage of overburden is not permanent because applicable mining
laws require the reclamation of all affected areas. Finally, from an environmental
standpoint it must he recognized that in the inland areas where china e!ay mining
is conducted the higher elevations support valuable wildlife and vegetation at
least equal to the ecological value of the lower properties. Any regulation that
would require overburden placement on higher elevations rather than in lowlands
should be supported by information indicating that one type of property is more
worthy of protection than another.

2. Construction, Use, and Maintenance of Impound.-The removal of rainwater
that has collected in mine pits and control of runoff from affected areas must often
be controlled if it affects water quality in nearby streams. Such sedimentation
control is accomplished by collecting this water in impounds where it is allowed
to settle and clear prior to discharge. These impounds are constructed in lowland
areas to take advantage of natural drainage. The impounds may require both
dredging and, in the construction of dams, filling.

Impounds, or settling ponds, also constitute 1977 BPCTCA and 1983 BATEA
for the discharges from china clay processing facilities. These impounds are either
entirely man-made or constructed by damming lowland areas. They often exceed
100 acres in size. Pollution control results from settling of plant effluent in these
impounds. Nevertheless, representatives of the Corps' Savannah office have
indicated that such settling would constitute the discharge of fill material into
a "navigable water."

In order to preserve the life of these impounds, they may bo dredged with the
dredged spoil being used to increase their freeboard. The alternative to periodically
increasing the capacity of these impounds in this manner would be to abandon
"filled" impounds and construct new ones, thus affecting more acreage. Neverthe-
less, tnder section 404 and the Corps' regulations, such maintenance of impounds
will require Corps approval and permitting.

In short, prior to the construction, use, or maintenance of a pollution control
facility designed to meet what has been defined under the Act as "best available
technology economically achievable," the activity will have to be permitted by
the Corps.

3. Construction of Roads and Bridges.-The mining properties cover substantial
acreages that must be improved to permit access to vehicles; for this reason, the
companies build a substantial number of roads. These roads often cross small
streams, drainage areas lowlands that may hold standing water after large
rains, and other areas that could conceivably be considered "navigable waters"
under the present definition applied to section 404 by the district court that
ordered the promulgation of the present proposed regulations of the Corps.
Because of the prevalence of such areas, Corps approval would probably be
required under section 404 each time that a company moves its equipment into
a new area.

4. Stream Diersion.-Streams may run through or nearby mine areas. In such
instances, to avoid polluting a stream, it may be diverted. Such activity would
require a Corps permit under present section 404.
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5. Reclanzation.-All acreage affected by the mining operations must be re-
-claimed. This could involve grading walls around man-made lakes, with a conse-
quent discharge of fill material, or removing dams or berms in wetland areas.
t could involve replacing stream beds and otherwise redirecting water flows in

order to comply with reclamation plans required by state authorities. It almost
always requires moving heavy equipment in, around, and over creeks and lowland
areas. All such activities, even if conducted in -accordance with state approved
plans, would also have to be approved by the Corps under present section 404.

WAxCHA.PREAcUE, VA., July 27, 1976.

Senator JENNINGS RANDOLPH,

Chairman, Senate Public Works Committee,
Washington, D.C.

)EAR SE:NATOR JENNINGS,: I heartedly support the Hart amendment to the
Clean Water Act, now numbered S. 2710. This statement is to be considered as
testimony and included for the record of the hearing of July 27-28, 1976 on
Section 404 of the Clean Water Act.

I support the Hart amendment for the following reasons: (1) It is very pre-
mature to amend Section 404 and no hearings should be held nor amendments
considered until after the full three-phase program has gone into affect; (2) the
proposed Senate Hart-Cleveland Amendment is preferable to the Wright-Breaux
House Amendment because it would address those issues mistakenly raised by
those who oppose further regulation under the section; it would write into law
the exemptions and general permit program already set for Phases II and III in
the regulations, and it would provide a progress report for the Congress to review
at the end of the next year; (3) wetland areas are valuable for their capabilities
to break down and remove quantities of pollutants such as nutrients and organic
wastes from their tributaries, to store flood waters and to feed and nuture the
lower end of the food chain; (4) the House amendment would stop the Section 404
program from controlling the discharge of polluted dredged materials into trib-
utaries of drinking water supplies that do not happen to fall within the House's
narrowed definition of "navigable waters".

I also think that other groups should be l)ermitted to testify during the hearings.
Sincerely,

JAMES W. AcFARLAND.

PALO ALTO, CALIF., July 23, 1976.

Re Section 404 of the Clean Water Act.

lion. JI:N INOs RANDOLPI[,
Chairman, Senate Public Works Commitee, Dirksen Senate Office Building,

Washingto:, D.C.
])E.AR SENATOR RANDOLPH: Please consider this letter to be part of the hearing

record on Section 404 of the Clean Water Act.
I believe that the Corps of Engineers should be given an opportunity to imple-

ment their 3-phase program for 404, before any amendments or hearings on
amendments are considered. It is difficult to give reliable and competent testimony
on the status of a program not yet implemented.

It has been my experience, and the record shows, that the Corps of Engineers
is it responsive, professional, well-managed agency, and has a reputation since
1899 of being reasonable to permit-seekers. I see no evidence that the Corps has
suddenly become unreasonable and unable to responsibly manage the 404 program.

Most recently, their administrative procedures have allowed for abbreviated,
short cut approvals for minor work in navigable waters, and for general permits
for similar classes of projects, thereby eliminating any possibility of unnecessary4 'red tape". The Corps' extensive expertise in construction management, project
economics and scheduling, water quality, navigation, and environmental concerns
attracted the attention of Congress when this program was first entrusted to the
Corps. It would be reasonable to continue that trust and mandate until the Corps
has had an opportunity to fully implement the 404 program that Congress gave
the Corps.

One reason for the 404 program was the maintenance of wetlands as fish and
waterfowl habitat, as the basis for feeding the lower parts of the food chain which
ultimately reach to all men, as flood storage reservoirs, and as free water quality
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filters. The House amendment would prevent the 404 program's necessary control
of the discharge of polluted dredge material into tributaries of drinking water
supplies, which are not included within the House's narrow definition of "navigable
water". The House amendment is counter-productive to the Clean Drinking Water
Act, enacted just last year.

In summary, I urge you to reject all amendments until after implementation
of the 3-phase 404 program. Anything less could be interpreted as a lack of
confidence in the Corps of Engineers, which has managed the navigable waters
program skillfully since 1899.

Yours very truly,
Dr. ROBERT MARK.

MIARYLAND WELTLANDS CoiMirr.:,

Senator JENNINs RANDOLPH, Annapolis, Md., July 26, 1976.

Chairman, Senate Public Works Comnmitee, Senate Office Building, Washington, D.C.
l)EAR SENATOR RANDOLPH: We understand that your Committee is considering

amendments to the Federal Water Pollution Control Law which would weaken
federal protection of our nation's wetlands (20-210).

Specifically, the Wright Amendment in this bill would remove current Section
404 protection from most freshwater wetlands, streams and lakes.

Since the majority of states do not have laws to protect wetland areas, we
believe that the federal 404 review and permit process is essential. Even in the
state of Maryland which has a wetlands law, pressures to dredge and fill wetlands
are so great that without federal review and regulation, many of our most valuable
wetlands would be lost each year. Also, freshwater wetlands are not protected
under the Maryland Wetlands law as they are under 404.

Wetlands are one of our nation's greatest natural re-ources. They filter pollut-
ant-s from the water, provide flood protection and serve as irreplaceable breeding
grounds for fish and waterfowl.

Furthermore, since wetlands form the base of the food chain essential to life
in estuaries like the Chesapeake Bay, our great bays and lakes cannot survive
without them.

Thus, we urge you to stand firm against any weakening of the Section 40. program.
Instead of the Wright amendment, please support the ltart amendment which would
clarify 404 regulations and authorize general permit programs for projects with
minimum environmental impact.,Sincerely, MARJORIE BEANE, Acting Chairperson.

BERIIN, MD., July 24, I76W .
Senator JENNINGS RANDOLPi,
Chairman, Senate Public Works Committee, Washington, D.C.

'DEAR iNATOR RANDOLPh: Testimony to be included in the record of the hearing
of July 27-28, 1976 on section 404 of the Clean Water Act. The undersigned
strongly endorse the Ifart Amendment now numbered S2710 and are strongly
opposed to the Wright-Breaux Amendment, Ve recommend for your consideration
a fsiml)le authorization bill extending one years funding for the Clean WVater Act.

Very truly yours, BILATI('E 11. MARTY,

K-ENNETH B. MARTY,
LoUIS R. 11 I'PMAN,
)IANNE 1IVPPMAN.

I':LIZABIT R. 11. 111PPMAN,
(;F:om1M: 11. 11IUPPTMAN.

CH EN1E, WASH., July I6, 197G.
lion. JENN.%INGS RANDOLPH,
Chairman, Senate Public Works Connittee, Senate Offce Building, Washington, D.C.

My DFAn SENATOR: Please enter my remarks in the record of the hearing of
July 27-28, 1976, on Section 404 of the Chan Water Act.

I would like to go on record a.s wholeheartedly supporting the present form of
Section 4C4. As a biologist by profession, I understand the importance of wetlands
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in the natural world. Not only do they provide habitat for wildlife and many
desirable aquatic organisms, but wetlands also serve to remove nutrient.s from
water courses and therefore act to retard eutrophication in bodies of water fed by
these streams. Wetlands are thus of the greatest importance to the maintenance of
water quality. For this reason, I strongly favor retention of Section 404.

In ny opinion, the Wright Amendment passed by the House in I.R. 9560 is a
devastating blow to efforts to achieve clean water in our country. I hope that the
Senate will not follow a similar path and eave in to the special interests who seek
to )rofit by destruction of our few remaining wetlands. I urge the Senate to adopt
no amendment to Section 404 with the possible exception of the Hart Amend-
ment, which simply clarifies the existing regulations.

I appreciate the fact that the Senate, unlike the House is holding hearings on
this matter in an effort to obtain public inl)ut.

Very truly yours," " " JAMt:s McFAI IIAN.

SAN l):O, ('ALIF., July 15, 1976.
lhin. J:xxINGs 1ANuDOLPt,
Chairmati, Public Works Committee, Dirksen Senate Office Bitilding, Washington,

D. C.
lhXu: 'it. Cii M.A N: This is submitted for the official record of the July 27-28

hearing on Scc. 404 of the Clean Water Act.
Tie ulnldersigned citizens are interested in strong regulation, for control of di.-

charge of dredge and fill materials in the waters of the USA, whether navigable or
not. Two reasons for our interest, based on knowledge of this part of the country,
follow.

In southern California small local creeks often supply water to the reservoirs
used for urban drinking supplies. In San Diego County coastal wetlands are of
great importance as nurseries for the large fishing industry, both commercial and
recreational.

We urge that See. 404 not be amended for the reasons given above. In addition,
we feel amending is untimely; such action should wait until the entire program
(till 3 phases) have gone into effect. If cosideration is given to the liart-Cleveland
and Wright-Breaux amendments, we support the first or Senate one as l)referal)le.

Sincerely yours, Mn. and Mis. A.

RMcnt.%v It. N.crvorr.,

ATTORNEY AT LAW, LTID.,
11oodbridge, I a., August 13, 1976.

Re Snate Public Works, section 404 hearings
lHon. JE;NNlIN;S RANnOLPHf,
Chairman, Senate Public Works Committee, New Senate Office Building, Washington,

D.C.
I)EARE I S .TOR R.snuoiPil: This letter is forwarded to you for submission as

part of the, imhlic record concerning itself with the above referenced hearings. In
(iscli.lsions with your staff on August 12, 1976. 1 was advised that the hearing
revrd wolld Ie olpen until Auggust 1 , 1976 and that the next m,,eting of your c('m-
nittee i. on Auguist 25, 1976. The reasons for my calls and this letter were as a
result (if (',ocern that the mely input to) your columi ttee hearings might he from pro-
fe,,io :d l,' 'hvi g environmentalit, group.; and intpt received from the generad
phl)lic might he, lintited. Your staff a:siured mie, however, that yo, have received a
1Iro:d r:uig' (if ciinment., ciiincerni ng the section 401 ttnen(hne'i-t. As all attorney,
I have l e(,n i llv\' (d with tthe Uitod States ,krmv Coirps (of Engineers aind itlier
g4)\,vrnnintal nigencies in the area Of dredge and fill projects since 1971. I have Ll'4
repr.v.utvld in vidiils chairged witl dredge and fill violations in the federal i mirt
in Norfolk, Virvinia.

Mv Jl.t- inv(ilveneit ill tlise areas as an att(irnev is a great simirce o)f l('r.-mal
Ce pncern. I have )bs,rved over t he vears a oritinivd exp:,n ;ion if federal jriisdic-
tie:n in to arva which I milr tzu, an ,iristituti,,ml taking of property with-
milt jilist cm11)1' an.atio i a(d il 'il.dtti(in i)f due l)rocess iif law. I hanve seen loth
government agencies and environinvntal groups (pw) )c activities oif individual
and corpor:itimis not for c mpellinig environnntal rea-;ons but solely l icatio
they' re'irvsented a prtifit motive in the privatee sector. I have been involved with
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governmental agencies and environmental groups which voice opposition to proj-
ects ithout ever having seen the projects or genuinely understanding the environ-
mental impact, involved. I have seen a great deal of personal and financial re-
sources wasted as a result of "bureaucratic red tape" and delays which in some
instances have been accompanied by a requirement to comply with everchanging
rules, regulations and legislation in this area. In one instance alone, I have beeninvolved for over five years in an attempt to obtain a permit from the Army
Corps of Engineers and this matter has still not been concluded. I have seen or been
ma de aware of instances in which dredge and fill permits are granted to some and
denied to others without apparent relationship to environmental considerations. I
have seen some evidence that persons opposing the philosophy of some govern-
mental agencies are subjected to greater pressures including unmerited criminal
and civil prosecution while others are left to do as they please.

As a practicing attorney all of the above practices which seem to accompany
legislation with its associated bureaucratic administration cause me a great
deal of concern. As an American, I am very much concerned about our environ-
ment. However, I feel that the methods and manner in which environmental
questions are addressed leads to a perpetuation of the above listed practices
and in the end can only be detrimental to sincere environmental efforts. When
the practicess that I have listed above become so severe, the pendilium will shift
by legislation or otherwise and in the end the environment will suffer.

I have a number of ideas which I think make sense in an effort of wetlands
preservation. The current system of attempting to extend jurisdiction of go¢v-
ernmental agencies and then by the granting or denial of permits refuse to an
individual or corporation its constitutional right to use its property under the
guise of a public trust argument are in my opinion, unconstitutional and counter-
productive. As a first step to any wetlands policy, I would require that the avail-
able wetlands for preservation he categorized. The wetlands while a valuable asset
to the environment are as other assets more or less productive and valuable
given a number of economic and environmental reasons. Once the wetlands
have been categorized to the point that identification can be made of those having
sufficient value to be preserved, a government policy could be established to
insure their p reservation without interference with the constitutional rights of
the owners. A system of tax credits could be established for those persons who
would voluntarily relinquish development of their wetlands. Watermen and
persons deriving their source of income from the heneflt of the wetlands, unlike
farmers, do not buy cultivate or pay real estate taxes on the land from which they
derive their income. A reasonable tax could be placed upon watermen and persons
deriving their income from the fishing industry, which tax would of necessity
b)e pvsed on to the consumer and the proceeds of that tax could be used for the
establishment of a wetlands preservation fund. This fund could be used either
independently by the government or in association with other funds such as the
N.ature Conservaltory of Alexandria, Virginia to purchase wetlands which would
preserve them in their natural state. This approach would spread the cost of
wetlands preservation over the general public that derives its income from the
fishing industry and consumes the products rather than place an inequitable
burden o)f wetlands preservation upon those few property owners owning and
paying taxes on wetlands. In addition to the above suggestions, I have a number
of others which I think would be of benefit to those whose genuine concern is
preservation (of sufficiently productive wetland area- without the peed for exten-
sive bureaucratic involvement and unconstitutional taking of lands of private
Citi zens.

While I recognize that the above indictment of the current system and sug-
gestions for a viable wetlands alic" are necessarily generally set out because they
are offered d in letter form, I w(uld be moist hapl)y to cooperate with you or your
c('iuimitt'e or any nmiinlers of your staff in an effort to more fully appraise yo(u
(of miy feelings c),noerning the current status of the wetlands policy and suggestions
for it m.ore viable future wetlands p()licy. It is my continued hope that this future
policy will nt ie 1Iuilt -kround a more eunmb ersome bureaucratic administr:atiom
under tit gili. of permit requirinents brought about by extension (f federal
jurisdiction into areas involving the rights of private (itizens.

If I eqn be oif further information or assistance to yout in this regard, pleae
do not hesitate to call uIpon me.

With kindest regards, I remain
Very cordially yours,
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NATIONAL ASSOCIATION OF HOME BUILDERS,
11ashington, D.C., July 29, 1976.

Hion. JENNINGS RANDOLPH,
Chairman, Senate Public Works Coinmittce, Washington, D.C.

DEAR Ma. CHAIRMAN: This statement is submitted on behalf of the 79,000
member firms of the National Association of Home Builders for the record of the
hearings on the impact oif the Army CorpQ of Engineers regulations i.sued pur-
suant to Section 404 of the Federal Water Pollution Control Act (FWPCA).

NAIIB, the trade association of the home building industry, is seriously con-
cerned with the impact that these regulations, especially Phase III, will have on
residential construction. As presently written the regulations will require, after
July 1, 1977, permits from the Corps in order to dredge or fill in waters with a
flow rate of greater than 5 cubic feet per minute or an area greater than five acres
and the adjacent and contiguous wetlands. There are many activities which are
normally done to transform raw land into building sites which will require permits
from the Corps under the proposed regulations. Any dredging of a small stream,
within the definition of navigable waters, which is done to alter its course, or
reduce the possibility that it could overflow and flood nearby homes will require a
permit from the Corps. So, too, will the diversion or partial impoundment of --uch
a stream if natural materials are used. Additionally, the regulations will require
permits to fill in any marshy areas which are contiguous to navigable waters,
including filling done to elevate river banks ws a means of property protection.
In those areas of the country which enjoy an abundance of streams and tribu-
taries, these are very common operations. Requiring permits in order to carry
them out will cause unnecessary and costly delays in construction. These delays
will mean higher prices for consumers as the costs of developing land are driven
upward.

The time delay from initial land acquisition to the start of construction is a
major factor in determining the cost of a construction project. Subdivision de-
velopment requires a series of discretionary actions by local, state and often
federal agencies which rarely can be coordinated to occur simultaneously. The
result is delay while each agency's approval is sought. A study by the Construction
Industry Research Board has tran4ated time delay into dollars. The 1975 study
found that each day's delay between acquiring the land and applying for a building
permit added $14 to cost of a $30,000 home and $24 to the cost of a $50,000 home.
This same study reported that the average delay between acquisition and applying
for a building permit in developing areas such m Southern California, Colorado,
and Washington, I)C, was more than 18 months. Any delays that applying for a
Section 404 permit would cause would be in addition to this average figure since
the land improvements which would require a permit are among the first ones done
by a builder in order to prepare the lot for construction. Witti the average price
of a single family home now in excess of $43,000, any regulation which will add to
this cost should be permitted only for the most serious of reasons.

These regulations do not fall into that category since they are, for the most
part, unnecessary. An effective mechanism already exists in the FWPCA to
control run-off and sediment from nonprofit source activities. Section 208 of the
FWPCA gives a very broad grant of authority to regional planning groups to
control such run-off and sedimentation. The grant of authority includes land u1e
and other controls which are sufficient to control the type of pollution the Corps
regulations are designed to prevent.

We fully recognize that dredging and filling in the major rivers and lakes of the
United States and the resulting pollution should be regulated lby the Army Corps
of Engineers. But to erect a far-reaching regulatory program that will control
activities undertaken on relatively minor streams is lacking in logic and necessity.
We urge the Committee to adopt Section 16 of the House version of S. 2710,
popularly known as the Wright amendment, when that measure is considered in
Conference. We feel the Wright amendment is a reasonable compromise which
carefully balances environmental and economic needs. The Corps would have the
authority to protect those waters used or capable of being used in interstate or
foreign commerce and their adjacent and contiguous wetlands. Protection (if all
other waters and their wetlands will be left to the states. Thus. the amount of
unnecessary and duplicate regulation is sharply reduced without neglect of
important environmental considerations.

Wte respectfully urge the Committee's favorable action with respect to this
matter.

Sincerely,SCAni. 
A. S. COAN, JR.,

Staff Vice President and Legislatir'e Counsel.
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STATEMENT OF TIlE NATIONAL AssocIATION OF REALTORS TO TIlE U.S. SENATE
COMMrrFr ON PUBLIC WORKS ON SECTION 404 OF THE FEDERAL WATER
POLLUTION CONTROL ACT

The National Association of Realtors is comprised of more'than 1,600 local
boards of realtors located in every state of the Union, the District of Columbia,
and Puerto Rico. Combined membership of these boards is approximately
500,000 persons actively engaged in sales, brokerage, management, counseling,
and appraisal of residential, commercial, industrial, recreational and farm real
estate. The activities of the Association's membership involve all asjpcCt. of the
real estate industry, such as mortgage banking, home building, and commercial
and residential real estate development, including development, construction,
and sales of condominiums. The Association hits the largest membership of any
trade association in the United States concerned with all facets of the real estate
industry. Principal officers are: Philip C. Smaby, President, Minneapolis, Min-
nesota; Harry (,. Elnstrom, Vice President, Ballston Spa, New "ork; 1I. Jackson
Pontius, Executive Vice President. Headquarters of the Association is at 155 East
Superior Street, Chicago, Illinois. The Washington office is located at 925-15th
Street, N.W., Washington, D.C. 20005. Telephone 202-628-5300.

The National Association of Realtors appreciates the'opportimity to connlent
on Section 404 of the- 1972 Federal Water Pollution Control Act. Although we
would have preferred to appear before the Committee, we welcome the opi)or-
tunity to present our views for the record. The National Association of Realtors
is the largest trade association in the United States involved with all aspects
of the real estate industry. The Association is composed of 50 State Associations,
1600 local boards, 8 affiliated Institutes, Societies and Councils with a combined
memlbershi) of approximately 500,000 members.

We commend the Senate Public Works Committee for holding hearings on this
controversial and far-reaching Federal )rogramn. Our statement will be broken
down into the following areas:

Elements of a Wetland Protection Program; Problems With the Present 404
Program; Possible Solutions to the Current Problems With the 404 Prograim.

I. ELEMENTS OF A WETLAND PROTECTION PROGRAM

The National Association of Realtors acknowledges tho importance of our
nation's wetlands and we support a balanced, resource management approach
to protect these resources. 1% e believe that any program to protect the nation's
wetlands should contain four important elements. The program should:

(1) Provide ample opportunity for State and local involvement.
(2) Be limited enough in scope to be manageable, yet broad enough to cover

ecologically significant wetlands.
(4) Recognize the rights of property owners and compensation should be award-

ed where there has been a "taking" of property.
The present program, being administered by the Army Corps of Engineers,

does not contain any of these elements. Consequently, we see some major problems
with the existing program

I. PROBLEMS WITH PRESENT 404 DREDGE AND FILL PERMIT PROGRAM

The National Association of Realtors would like to bring to the Com-
mittee's attention several problems we perceive with the current 404 Program.
In order to deal with these problems, we strongly believe three key elements must
be addressed.

1. The redefinition of navigable waters to bring back in line the Corps' Program
with the original intent of Congress.

2. )elegation of authority to those States which choose to undertake a wetland
protection program.

3. General permits and exemptions for certain agricultural, ranching and
silviculture practices.

These three key elements we feel must be dealt with simultaneously. Following
is a list of problems with the present program:

It Realtor is a registered collective membership mark which may he used only by real
estate professionals who are members of the National Association of Realtors and subscribe
to Its strict Code of Ethics.
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A. The present 404 dredge and fill permit program mandates excessive Federalinvolvmnt

The present Dredge and Fill Program is administered solly by the U.S. Army
Corps of Engineers. Farmers, ranchers, foresters, miners and privatee l)roperty
owners must all go to the Corps to receive permits for any dredge and fill activity.
Under this program States and localities do not have the opportunity to ecoi e
involved in the protection of their wetlands. This seems to) be in direct conflict
with the objectives of the 1972 Act and the desire of the American public which is
demanding less Federal control and less Washington influence over their livu- and
businesses.

The Federal Water P(,llution Control Act states:
"Sec. 101 (b), It in the policy of the Congress to recognize, preserve, oral protct the

primary rcsponsibililie aod rights of Stufes to prevent, reduce, and clitninate pollir-
tion, to plan the developinnt and us-e (including restoration, pr(4'('rva:tit,,, and
enhancement) of laud and water resources . . ." (emiplasi,; added).

It is apparent that the Congre s intended for the States to have a major role
with the implementation of the Act. This is in stark contrast to the current
program which ii exclusively a Federal program absent of State participation.

Most States now have or are devel ling )rogramns that deal with ecologically
important wetlands. In thuse States the Federal program will dulilcate, in many
instances, State ff(ort-. Twenty-three States enacted legislation to lprt(itect wet-
lands or shorelines. Thirty States are particil)ating in ('oastal Zone M1anage-
nient Programs. Forty-eight States have specifically authorized local control of
development in flood-prone area. Tlse figures certainly indicate that the States
are willing to becon involved in wethand protection. On this issue the llou.e
Public Works Corn in ittee:, report stated: "'lhe Federal government cannot and
should not b expected to assume the entire rcsl)onsilbility for environmental
protectionn" 2

The National Association oif lealtors believes that there should be a delegation
of authority to the Statesz under the 404 Program.

B. The present .40. dredge and .ill permit program will require a large and costly
Federal btureaucracry to adin in ister

The Army Corps of ingineers estinr.tes that an adit ional 6(0) eim,1)lye5 will
be necessary to pr(icoss pwrnit applications alone. Thr louse Cor niittee Report
points out, "thii does not include enforcement activities which i ill bec'uni
increasingly difficult." 3

At a timne when the Federal deficit soars, it is highly unlikely that either Congress
or the Executive Branch will lwrmit the additional large number f plrsonncl
required to manage the lresent Section 404 permit program, which sine have
estimated will be in the thousands.

The number of permit applications under the current Corps' program . . . "is
expected to rise from close to 20,000 to at least 40,000 and more likely 50,000 by
197g." 4

C. The present .4041 drelge ierd Jill permit prograin was mandatedd by the coats and
exceeds the intent of congress s

The NATIONAL ASSOCIATION OF I0EALTORS believes that the ('Cngr..ss
(lid riot, enVisioi such an extensive aid far-reaching prograni hnder the 1 972
amendments (if the Federal Water Pollution Control Act. In fact, the 1972 Act
did not even mention that wetland protection was one of it.A goals. It wa.s th
Court deci-ion, N.I.I).C. vs. Calloway (392 F. SUpp. 687 I.9751, which extended
the Corps' regulatory authority to virtually all waters (if the United States1. \ e
now find that Section 404 is heing looked at by' many a- the mandate of Congress
to protect our nation's wetl.an(. Although the stated goals of the Act ar,' to,
"restore and maintain the chemical, physical, and biological integrity tif the
Nation's waters" and providee for the protection and prurp atinm of lish. ,dwll lish,
and wildlife . . .", it does not state, a. a ioal, the protection oif wetlanilds.

The Court's decisi itn in this issue is analt gots to another court deci-iom nr the
('lean Air Act which has hd to the promulgat on (if regulations d,,aling with
signilieant deterioration of air quality. All too often it al liwars that the intei.t ,,f
('ingress is being expanded by the cirmrts,. Threfimire, we wrld hope that thiis
committee e would draft l,,Zislatin making clear itq intent on this issue by. re-
dlefining navigable water-; a- it portain-s to Section 404.

3 Federal Water Pollution Control Act Amendments of 1076, Report No. 91 114)7.
May 7. 1976, p. 22.

j lbi.
' Ibid.
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D. The present 404 dredge and fill permit program will proce unmanagcable
Because of the court definition of n'ivigal)h, waters, whichlh, c,,miv t, 12011''virtually every co.astal and inland artificial or natural waterlody," 5 thw scopq

of the Corps' program will be so, iassiye that it will be impossildl t, ml:Lnagf
effectively . Because of the numerous amounts of peIrmit aljijiati01lnz tllat will i11
required, lengthy delays will bte inherviit in the program. TFe l)urenuerati, r'(l
t:apie, associated with tllv program, will add to spiraling constructiiin oit-, ad-
versvly affect the forestry industry and .\evn frustrate invaniiful couirv:ti4 Ill

Iin dealing with the issue of manageability t f thl(i 401- Progran the. lf,,tie ]tl ili,
Works Comniittee's r,,irt stated, "the ( ,,iiitt(. ik e incered that the. griraill
will prove imi~lossilde (if effective administration anmid that moire will le lst th:mi
gained in the protection of the Nations waters." 6 We believe thalt th, (,ill
practical and feasible way to make the program i imore lLtt-gealhle ik throi.ghi the
redhinition cif navigable waters.
E. The present dredge and fill permi program c'oilvl have at, adetrse impact on normal

agricultural, ranching and water conscr,',I ioo practice.
Although the C(orps has stated th:it it lhas no ittutiin (if ree l:itiig l , rmal

farming and ralnching activities, there is nto assurance that fatuttre wct irt acttion
will not, force the Corp ti) become active in this ar.a. Such devel. lniment activities
as pond construction, sud waterwynav, diversimi (Iitehes, strvali bam ik 11trovc-
menits, and othtr wat,-r nIa;glCemet practices will c tiimtider thit. jurisditti'ii of
the (.or )s' regihttory program.

The loiue Coiamnittee report, P) intend out similar concerns when it note(l,
. . . under the existing -Sceti in 401 Progr.um given its broade-4 reach, all iiattitrs

of sinall agricultmil a nd foretry activities c(tild Iev sllij('ct to Fderal 1 i.ri lit
regiiiation." 7 Event ually, virtually all constrtuct i( ,it and (hleveloImiIt, act ivity
would also be subject t, tIe ('rlis' I'wrnit program if it is to be conducted adjacent
o)r cmilitigu<ius t( -tirface waters.
P. The present q0.; dredge and ill permit program is too single-purpose iii ialirc to

adcqcately protect wetlads
AnLy I)rograin to protect tihe natiill's wetl:and4 -lild balance cC M111 ,ic, vil-

vir iiimental tiid eiwrgy comtsiderati(ins. "I'lm, case l v c isv permit aplpr ,ach, oilly
dvali mg with dredge ai( fill activity, rfl)ro.selts tP inarr w a f, wiit to fft Vtivi'ly
protect 'alual tie wetl:ands. Wetland protection shmld conic through ai lb:alaiiced,
rcmi rc' n agemlenit appr iarch rather than a piecemeteal permit tirc.

As the II. ise Co ',,lilittee fttirt lp<,int- mit, f, r (xmle, thit tlihe C, i-tal Znie
Mainag'mellt Progrm ".. is the type, of cmiiprehcnsive planning :tnd regulat iry
lrograin which is needed for t lte protection (of vethld areas, not the litmiitkd lpritvct
by project approach under the expanded Svection 401 Progran." 8

Ill. POSSIBLE SOLUTIONS TO TIlE CU RINT PROTI.MS WITH TIE 401 l1lv.filt %M

The NATIONAL ASSOCIATION OF IR i'ALTORS® would like to sliggest
tw( possible solutions to) deal with the Iresent Irohileins. First, a national policy oni
wetlandI rotecti(ol should be established, followed biy legislation to inil)eImntlthat
policy. The legislation antd si, ibsqueit Ipirogram developed should include thlie fmiir
(Ielltg oif wetland protecti. mu outlint-d earlier inl this statement. Althoughjthis
womld be the most thorough way tit deal with the issue, it llay not be the mllost

practicable.
The second alternative would be for ('omigress to pas the Wright Animen(mneint

'mitaii(d in Secti(il 12 of S. 2710. Ti Wright Ame dnment contained ill 1I.I.
9650 lpa, sed the House oif IleIresvntatives Jimi 3, 1976, ly a vote (if 234-121. It
should be pointed otut that titm Amendment, as )assed I1v the Ilouse, \IV:is it c"01-
Ironise. On April 13, 1076, tie louse Public Works Co'mmittee reprted'iut its
till with the Bretix Amendment by a 22-1:1 vote. Th llreaix Auiendiement would

hm\'v, redefined navigable waters as'follows:
"The trm 'navigable waters' as used in this section shall mean all water- which

ar, Ire ently used, or are susceptible to list, ill their natural condition or Iby
rea,, miable impr'tvenmt a i ainits to transport iIiterstat- or foreign t ' cmliiiCrct'
shoreward to their ordinary highI water mark, including all waters which are suimject
to the ebb and flow of the ti e shoreward to their itean high water ilark lineali
higher high water mark on the west coast).'

5 Ihid, p. 20.
4 Ibid., p. 22.
7 Ibid., p. 23.Ibld, p. 22.
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In addition to that definition of navigable waters, the Wright coipromie
would:

(1) Mandate the implementation of a dredge and fill permit program for those
wetlands adjacent to "navigable waters".

(2) Allow the Secretary of the Army to delegate permit authority to a State if it
is determined that the State has sufficient authority to effectively protect those
wetlands adjacent to "navigable waters".

(3) Exenpt normal farming, ranching, and silviculture practices from regulation
under the Section 404 dredge and fill permit program.

(4) Allow additional wetlands to he added to the Army Corps of engineers'
permit jurisdiction if agreed to by the governor of a State and Secretary of the
Army.

In concluion, the NATIONAL ASSOCIATION OF REALTORS® strongly
urge. the Committee to support the Wright Amendment. We feel it will address the
major concerns over the present 404 Program.

First, the Wright Amendment addresses the increasing public concern over
Federal cmtrol and intervention into State and local affairs by allowing States an
oplprtunitv to administer the program.

Second, the Wright Amendment addres-es the problem of creating an inefficient
or unworkalv program because it would limit the scope of the program under the
redefinition of navigable waters.

Third, the Wright Amendment spells out the intent of Congress with respect to
wetland protection and would, therefore, alter the court-ordered program.

Fourth, Iby exempting certain ranching, farming and silviciiltmire practices and
by allowing for general I)ernits, the Amendment will remove some of the more
burdensome requirements that were never intended to be part of the program.

ia-t, we contend that the Wright Amendment addresses, at least in part, the
l)roblem (of the narrow p,rnit approach to wetland protection. State involvement
in the program could lead to coordination with other wetland protectionn programs,
such as flood )lain control and coastal zone management.

NATIONAL COALITION FOR MARINE CONSERVATION, INC.,
Boston, Mass., July 9, 1976.

Re amendments to section 404 of the Federal Water Pollution Control Act
Senator HOWARD If. BAKER, Jr.,
Dirksen Senate Office Building,
Washington, D.C.

DEAR SENATOR BAKER: The National Coalition for Marine Conservation,
Incorporated is unalterably opposed to any amendment to the Federal Water
Pollution Control Act which would have the effect of reducing protection of vital
coastal wetlands from further degredation.

Coastal wetlands are essential to the productivity of the oceans. According to
Dr. Beatrice Willard, a member of the Council on Environmental Quality, all of
the ocean's living resources are, directly or indirectly, dependent upon the coastal
zone. Food webs which support the vital activity in estuarine waters and tidal
marshes extend inland far beyond the mean high water mark. This intimate
linkage between inland wetlands and the coastal zone was completely overlooked
by the Breaux Amendment which would have limited the permit requirements for
dredge and fill projects to navigable waters and "waters which are subject to the
ebb and flow of the tide shoreward to their mean high water mark."

In all, some 40 percent of the nation's wetlands about 45 million acres) have
been lost. Housing and commercial development highway construction, military
bases, garbage dumps and other activities, all contribute to wetland losses.
Pollution is another cause. Few states have acted vigorously to prevent further
needless wetland loses. Criteria governing eligibility of the states to take over
control of wetlands development from the Corps of Engineers contained in the
Wright Amendment are so vague as to be meaningless, and the Wright Amend-
ment should be rejected for that reason.

We urge you to reject the Breaux and Wright Amendments in their entirety.
The Corps Itegulations issued under Section 404 are workable and effective and
specifically exclude normal farming and ranching activities from permit require-
ments. EPA Administrator Russell Train has stated that a properly managed
Section 404 program is essential for protecting the nation's water resources.
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The Cleveland-Harsha Amendment. would have the effect of preventing over-
regulation of farming and ranching activities evidently feared by supporters of
Breaux and Wright-type amen iments without exempting practices that have a
substantial adverse effect on wetlands or permitting abuse of the exemptions in a
w,- that would vitiate the permit system.

?n the event that a majority of the Public Works Committee favors state
control of wetland regulation, we urge you to substitute meaningful criteria which
the states must meet and live up to in order to take over control of wetlands
management from the Corps of Engineers.Sincerely yours, CHRISTOPHER 

M. W'ELD.
Secretary.

NATIONAL CONFERENCE OF STATE LKGISLATURES,
OFFICE OF STATE FEDERAL RELATIONS,

lon. HOWARD B.4EE, Jr., Washington, D.C., July 27, 1976.

Dirksen Senate Office Building,
WVashinglon, D.C.

)EAR SENATOt IBAKER: On behalf of the National Conference of State Legis-
latures, I urge your support for several of the House-passed amendments to your
bill, S. 2710, on the Water Pollution Control Act.

As you know, the main burden of carrying out the responsibilities of P.L. 92-500
rests on the States. Congress established an explicit national policy in Section 101
of the Act to "recognize, preserve, and protect the primary responsibilities and
rights of States to prevent, reduce, and eliminate pollution."

In keeping with this policy, the National Conference urges your support for
Section 213 in the Ilouse amendments, enabling qualified states to assume more
responsibility for processing sewage treatment construction grant applications.
This provision would go far to break the logjam of appflications now awaiting
review and approval of the Environmental Protection Agency. Considering that
Congress intended a three-year construction program in 1972, the delays have
been little short of crippling; as of last J)ecember-niore than three years since
the 1972 amendments-only $1.7 billion of the $18 billion authorized had been
spent.

Not only does the environment pay for this inefficiency, but so do the taxpayers.
Given the constant upward ratchet of construction costs, the federal red tape
ens arling the construction program translates into ever smaller returns for the
dollars spent, so that each delay brings state and local governments closer to the
grim choice between what is adequate and what is affordable.

This is the nore (listressing when one considers that the misapplication of
federal manpower a1so costs in quality control. After conducting several interim
• udits suggesting possible Iis 'LIIIgcent and fraud, EPA has concluded that
giving mnore resjponsibility to states for the construction grant program would
strengthen federal control over such abuses at all levels. EPA budgetamry resources
now devoted to jrocs,;iug construction grant applications could be freed for in-
proved auditing and general oversight.

An important point here is that the certification of states to take over more
administration of the grant program need not result in loosened federal control.
Any amendment on state certification can give EPA discretion to approve only
those states that can satisfy existing statutory and regulatory r(quireVents.
Further, the Agency should have discretion to withdraw certification for all or
part of a state's authority if the state is not properly discharging its responsibilities.

Section 213 would, in our judgment, remedy major problems in the construction
grant program without creating new administrative pitfalls. The National Confer-
ence of State Legislatures is joined in this judgment by the National Governors
Conference, the Water Pollution Control Federation, and the water pollution
control agencies of 48 states. In its report on P.L. 92-500, the National Com-
mission on Water Quality also recommends state certification. We feel that this
amendment deserves your careful consideration.

You are no doubt very much aware that many of the communities across the
nation will be unable to meet the statutory 1977 deadline for secondary treatment.
This is due in no small measure to the impoundment of construction grant fund,
and the same administrative difficulties that Section 213 of the House amendment
seeks to remove. Surely administrative fairness dictates that these communities
not be penalized for problems beyond their control. We hope you will consider
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language affording case-by-case extensions of this deadline where communities
have shown good faith efforts to comply.

Another amendment worthy of your close attention is Section 214 of the House
amendments. Section 214 would simply clarify the original intent of Congress that
states have complete control over the setting of priorities for sewage treatment
construction. In the past, some states have had their needs for one category of
treatment works, such as sewer interceptors, go unmet because EPA put more
)riority on another category.

Finally, NCSI, urges your prompt and favorable consideration of an amendment
to limit the expansion of Army Corps of 'ngineers permit jurisdiction over dredge
and fill activities under Section 404. To avert the coming profusion of federal red
tape over all waters of the United States, the Conference recommends a delimlita-
tion (if Corps jurisdiction to commercially naviga)le waters, strong state input
into federal permit decisions, and the opportunity for delegation of additional
responsibilities to the states. Rep. Jim Wright's compromise amendmciient to the
House version of S. 2710 is, however, a workable apl)roach. If there is insufficient
support among your colleagues for the Wright amendment, we feel that there
should at least be a longer moratorium on Phase II of the court-ordered expansion
of Corps responsibilities to all lakes, primary tributaries, and their contiguous or
adjacent wetlands.

As you probably know, there is a substantial reservoir of support for some or
all of these substantive amendments among public interest groups, including not
only NCSL, but the National Governors Conference, the National Association of
Counties, and the National League of Cities/U.S. Conference of Mayors. We would
like to think that this support was in some measure responsible for the overwhelm-
ing 339-5 vote of approval for these amendments in the House.

It would be most unfortunate if Congressional action on these amendments were
to be postponed until next year. While a full examination of the nation's water
pollution control effort and the recommendations of the National Commission on
Water Quality deserves a high priority on the legislative agenda for the 95th
Congress, we feel that to defer consideration of the substantive amendments
already proposed Is to allow the program to labor indefinitely under burdens that
could be lifted now.Sincer'ely, Representative NANCIE FADELEY, Oregon

Chairman, Natural Resources Task Force,
National Conference of State Legislature8.

STATEMENT OF REPRESENTATIVE EDWARD F. WILLIAMS OF TXNNESSEE, ON
BEHALF OF THE NATIONAL, CONFERENCE OF STATE LEGISLATURES TO THE
SENATE COMMITTEE ON PUBLIC VORKS ON AMENDMENTi TO THE FEDERAL
WATER POLLUTION CONTROL ACT

Members and Staff of the Senate Public Works Committee: My name is Edward
F. Williams, and I am providing this testimony for the National Conference
of State Legislatures on important needed amendments to the Federla Water
Pollution Control Act. I have been a member of the Tennesse I louse of Repre-
sentatives since 1970 and an engineer in municipal and industrial water quality
control for the past 16 years. To my knowledge, I am the only professional water
pollution control engineer holding public office in the United States. I am also a
member of the Environmental Protection Agency's Advisory Group on Section
208 Areawide Planning. Further, lest there be any question of my credentials a,;
an environmentalist, I am proud to have been named the Tennessee Water
Conservationist of the Year by the Tennessee Conservation League in cooperation
with the National Wildlife Federation in 1973.

1 am submitting this statement to urge your favorable consideration of several
amendments strengthening the states' role in the national effort for cleaner
water. As you know, Section 101 of the Act accords a primary role to the states
in this effort, but I think there are more than adequate grounds to say that in
the past few years, this cardinal principle has been honored more in the breach
than in the observance.

Knowing your interest in the problem of Army Corps of Engineers dredge and
fill permit jurisdiction let me begin by saying I strongly endorse what has come
to be known as the Wright amendment to Section 404. This amendment, passed
in the House by a wide margin early last June; provides adequate safeguards
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against the environmental degradation of most of the nation's wetlands as well
as against the jurisdictional encroachment of the federal government into a
matter best handled at the state level.

The amendment would reduce the ambit of Corps dredge and fill regulations to
conimercially navigable waters and their contiguous or adjacent wetlands-a
reasonable retreat from the administratively-nettlesome court-ordered regulation
Of all waters of the United States. In addition, the Wright amendment would
exempt normal farming, foresting and ranching activities, maintenance work on
('urrently servicable structures such as dams and bridge abutments, and the
construction or maintenance of farm or stock ponds and irrigation ditches. This
should go far to allay many of the concerns you have no doubt heard on this
issue, but a further safeguard against unneeded paperwork is the provision
authorizing general )ermit, for repeated dredge and fill activities whose environ-
mental effects are marginal and otherwise in the public interest.

The most valuable feature of the Wright amendment, however, is that it
recognizes and makes room for state capabilities and concerns. A state would be
allowed to take over all or any part of Corps dredge and fill responsibilities if
it could satisfactorily show it has the authority, responsibility and capability to
carry out the functions in question, and the delegation of these functions is in the
public interest. The Governor of a state could also request the Corps to extend
its- jurisdiction to waters not regulated under the amendment if they were of
sufficient ecological and environmental importance.

States thus have the option to design a joint state-federal effort on this front
tailored to their perceived environmental, fiscal and economic needs. They also
have the opportunity to take over all Corps responsibility if they have an adequate
program. This opportunity for delegation is one of the principal grounds for my
endorsement of this amendment, since the State of Tennessee already has adequate
legal authority under its Surface Mining Act to regulate dredge and fill activities,
even in areas not earmarked for the Corps' jurisdiction under the Wright language.

While this amendment sets forth a sound basic structure for the administration
of dredge and fill permits, even its sponsor has conceded that it is not perfect, and
I would like to suggest a few improvements. Under subsection (j) of Section 16 of
the House bill, I note that the Secretary of the Army would have rather wide
rule-making discretion in setting the terms of state delegation, the suspension of
delegation, and its revocation for cause. Since states would have to make a
substantial administrative commitment to qualify for delegation, I think they
should have more say in the setting of conditions to which they will be expected
to conform. This would go far to eliminate uncertainty and enhance the incentive
for states to recover their proper responsibilities. State participation in the
development of rules for suspension and revocation would also help to reduce
possibilities for misunderstanding that could lead to unwanted litigation.

If the Committee does decide to adopt language similar to the Wright amend-
ment, perhaps the problems I foresee there could be averted if language in the
Committee report clarifies your intent that the Secretary's rule-making be carried
out after consultation with appropriate-state officials. The states should also be
given adequate notice of deficiencies in the performance of their delegated respon-
sibilities and enough time to correct them before the Secretary moves to suspend
or revoke the delegation. Further, there should be an opportunity for public
hearings and the building of a public record on the Secretary's ultimate decision.

Another problem that could be resolved in legislative history concerns the
requirement that a state have adequate "authority, responsibility and capability"
to carry out the functions it requests for delegation. If the intent here is to make
states adopt laws substantially identical to federal law and regulations as a condi-
tion for delegation, there could be undue delays. Experience with state delegation
of the National Pollutant )ischarge Elimination System permit program suggests
that it could take several years for states to enact the necessary laws, particularly
in states with biennial legislative sessions. I therefore recommend that any Com-
mittee report language on this question make it clear that a state could qualify for
delegation if it can show that it has or will acquire the necessary staff and is
demonstrably capable of performing the requested functions. Such capacity
would, I think, be adequately demonstrated if a state were actively carrying out
responsibilities delegated under the NPDES permit program in Section 402.

This brings me to another issue that was not adequately disposed of in the
debate on the House floor. Subsection (e) of the Wright amendment says that
except as provided in any agreement between the Corps and the Governor of a
state, the discharge of dredged or fill material in other than navigable waters or
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their adjacent wetlands is not prohibited or otherwise subject to regulation under
this Act. Notwithstanding the assurances of some supporters of this amendment,
it is not at all clear that subsection (e) would allow regulation of toxic pollutants,
for example, in dredged or fill material discharged into non-navigable waters or
non-adjacent wetlands. This being so, state programs may have to fill in the
vacuum. Although Tennessee and many other states have laws authorizing controls
on pollutants in dredged and fill discharges that could be unregulated by the Corps
under Section 404(e), it would be helpful to have language specifically assuring
states' rights to legislate in this area.

Finally, I notice what may be a drafting error in subsection (f) relating to
state-Corps agreements on the regulation of dredge and fill activities in non-
navigable waters and non-adjacent wetlands. This subsection provides that any
such agreement may be revoked "by the Governor of the state who entered into
such joint agreement." This language lends itself to the interpretation that only
the Governor who had entered into the agreement could revoke it. To allow
subsequent administrations to revoke or modify an agreement, I would suggest
that this authority be expanded from the "Governor" to the "State."

The House bill contains a number of other amendments as important to the
States as Section 404, however. Chief among these is the provision for certification
allowing states to assume more responsibility for sewer construction grant pro-
grams. in shifting most of the responsibility for grant application processing to
the federal level, the 1972 Water Act amendments engendered a costly bureau-
cratic Frankenstein of duplication, delay and red tape. 'Much (if this could be
eliminated if the Act were amended simply to recognize that states can discharge
many of EPA's responsibilities just as well or better, and that qualifying states
deserve the opportunity to do so.

In the State of Tennessee, for example, the Division of Sanitary Engineering has
been reviewing plans and specifications for sewage treatment plants since 1945.
Most of the other Southern states with which I am familiar have similar programs
at least 15 years old. The 1972 Water Act amendments resulted largely in a
duplication of these state efforts that has slowed down sewer construction without
making any significant changes in facility design. Considering the cost of the
duplication both in man-hours and construction delays, I 1:rge you to give serious
consideration to Section 213 of IIR 9560, enabling EPA 'to certify qualifying
states to perform more of the functions now tying up EPA personnel. 'his amend-
ment isla special l)riority of the Natioual Conference of State Iegislatures.

No doubt vou are aware that the inefliciencies now written into the ('onltruetion
grant prograin have made it iil)ossil o for lany communities to nmeet tle 1977
deadlines for secind.ry treat ment. I think it tonly fair that these cininnmmiti -Z
be given somie rilif from a l)rt)l a largel- beyond their eontrii, anti I commend
for your consideration a case-l)y-cas- (xti:1ii',n of thil deadlimu where eoniuni-
ties have sl,'wit go l ( faith ,hfirts to got t hir plhi ts built, or uvimpgradisi in tine.
Such a Irovision would also (bviate pc intl(.les emfurcentent action mi.nd litigation
for l1PA.

Finally, I want to urgo your clse attenti i to Section 214 of the llh[se bill,
enabling states" to St their own econ-trtetion pri,)rities Iby eat,,,ry' %,r f treat tlit
works. Where a state has det,'rnin.d that it itevds notrc, andI I,,ttctr -4.wcr inter-
cel)tors. for examplee. it -hohuld be :al mlwed to woret r of it-; vt'istruiction
grant allocati 'n to this category-mt to th,- kinds p f works eari:nrkc-l for priority
by Agency petiplh on stmie bureacrati(' ()1 ipus hl dr,(ls (if iihes away.

In 'i'(,ner..,-se, J'din S.iucier, our state dlirvetor of \Watetr (Qility ('iatr(l, can
tell y u off the t1) (if his head wlht types of s,,',e(r construction n art needed. I'm
sure his salary is nowhere near that of the regiounal EPA decisi n-mak'r.- ili Atlanta,
but I doubt if any of then could c(mc close to matching his gr:LS-roit. familiarity
with the problems in our state.

In closing, I want to thank you and your staff for this Olp)ortunity to convey
my recomnmendations for your water p llution bill on behalf of the National
Conference of State Legislntur(-. In terms of monev, manpower, and sheer scope
of regulation, the Federal Water Pollution Control Act is the most ambitious
commitment this nation has made to environmental improvement. It would be
sad indeed if the goals of this Act were to be frustrated by an unwillingness to
give the states more opportunity to share in the effort. The "primary responsi-
bilities and rights of the States" are, after all, one of the cornerstones of the
Act itself.
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NATIONAL CONSTRUCTION INDUSTRY COUNCIL,

lion. JENNINGS RANDOLPH, 
D.C., July 19, 1976.

U;.S. SenaLe, Washington, D.C.
)EAR SENATOR RANDOLPI: Enclosed are 30 copies of the National Construc-

tion Industry Council statement on section 16 of S. 2710, which will be discus-sed
at your Public Work- Committee hearing later this month. We would appreciate
having the statement distributed to the Committee members and included in
the hearing record.

While we recognize that inclusion of a written statement in the record will
present the views of our organization to the Committee, the Council is very
concerned that it has not been allowed an opportunity to personally appear on
behalf of the construction industry. NCIC wishes to express most strongly its
objection to procedures which do not accord to an entire industry genuinely
affected by and concerned with this legislation an equal opportunity to be heard
along with those in the various governmental agencies whose views are not in
agreement with our own.

Not only is the industry being denied time to present testimony, but we under-
stand that the Department of Transportation will also be excluded.

In view of this, we would hope that the written testimony will be given full
consideration.Sincerely, ANTHONY M. PONTICELL!,

Chairman, !,egislative Committee.

STATEMENT ON BEHALF OF THE NATIONAL CONSTRUCTION INDUSTRY COUNCIL
FOR SUBMISSION TO 'MEMBERS OF THE SENATE PUBLIC WORKS COMMITTEE,
U.S. SENATE, SECTION 16 OF S. 2710 (II.R. 9560)

The National Construction Industry Council, formed in 1974, speaks with a
single voice for 30 (thirty) associations in the construction industry representing
contractors, suppliers, design professionals and others associated with our industry.

The following members join in this subinission: American Concrete Paving
Association; American Consulting Engineers Council; American Institute of
Architect s; American Instituto of Steel Construction, Inc.; American Road
Builders Association; American Society of Civil Engineers; American Society of
Landscape Architects; American Subcontractors A.-sociation; Associated Builders
and Contractorrs, Inc.; Associated Equipment Distributors, Associated General
Contractors of America, Inc. ; Associated Landscape Contractors of America, Inc.;
('eilings. and Interitr Systems Contractors Association; Concrete Reinforcing
Steel Institute; Council of Construction nl"nl)loyers, Inc.; Mechanical Contractors
Association of America, Inc.; National Asphalt Pavement Association; National
A-sociation of Phlmbing- lfeating-Cooling Contractors; National C,,etructirs
Association; National Council of Erectors, Fabricators, and Riggers; Natioiial
(.'rshed StMon A-;'ociation; National El]ectrical Cntretors Azsoei:ti(in; Nationtl
Society of Prifessiotnal Enginers; Nationl Lt ility (,',Cntractors Asot'viati jl(, Ine.;
Pq~irt land Cei twnt Asso ciat ion. Po wer :nd ('on nonivat itins ('ttrzkct t rs Associai-
tion; Prestressed Concrete institute; Producer's Comcil, Ine. Sh,et Metal :nd
Air Conditioning (oiItra,; tor's National Association; and S4,ciety of Americanl
Itegi-4ered Architects.

Additionally, the following non-member associations join in this statement:
National Association of Counties; American ('oncrete Pipe Association; Lvague
of Cities and Conference of Mayors; League of Women Voters; and Water Pollu-
tion Control Federation.

The National Construction Industrv Council jointly, and its members individu-
ally, support section 16 of S. 2710 (I.1t. 95tO) restricting ti authority of the
Corps of Engineer. as outlined in ('Cngresnan Vright's sul',titnit amendment
which aIpears in the Ilouse-passed bill.

Tlhe orps' original jurisdiction, grauited under the livers and llarhbrs Act
of 1899, has been broadened by successive court decisitis interpreting both the
1899 Act and section 404 of the Federal Water Pollution Contrl Act and would
re(dre the Corps to p)romulgate regulations redefining navigalde waters to the
degree that all waters of the U nitd States would he covered by 1977. Congressman
Wright's amendment would repeal stages two and three of the Corlp' July, 1975,
regulations.

76-161-76-----46
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Several construction associations have filed statements in opposition to these
regulations with the Corps of Engineers. It is estimated that should this new,
expansive definition of navigable waters, as set forth in the current interim regula-
tions, be allowed to stand, permit applications under section 404 will increase
to the level of 30,000 per year, necessitating the hiring of an additional 600 person-
nel merely to process the applications. (Re port of the House Committee on Public
WVorks and Transportation, 94-1107, and the House floor debate opposing same in
the Cnorcssional Rccord of June 3, 1976.)

NCIC agrees with the statements contained in the Committee Report evideric-
ing concern that such a permit program would prove impossible to administer
effectively or will not have ani appreciable effect in the protection of our nation's
waterways. In addition, activities of a small scope in both agriculture and forestry
could become subject to Federal permit regulations. The attempt of the Corps
to remedy these situations through issuance of "general permits ' will not have
the desired effect since such permits have, in the past, proved readily susceptible
to emrt challenge by environmental groups.

This new jurisdiction of the Corps, if not curtailed by adoption of section 16 of
S. 2710 (11.1. 9560), would extend to both Federal and non-Federal construction
activities. The delays which would be anticipated to flow from such permit
requirements are presently apparent and have affected Federal programs
conducted under the ausl)ices of the Federal I I ighway Administration the Bureau
of Reclamation, the Soil Conservation Service, and the Economic IDevelopment
Administration. It is obvious that, should these interim regulations remain in
effect, major construction projects throughout the United States could be halted.
Such delays would not only have the inflationary effect of increasing project
costs, but would also restrict employment opportunities in an industry currently
suffering a contractor unemployment rate of 15.3%.

For these reasons, NCIC supports the efforts of Rep. Jim Wright (D-Texas) in
introducing the amendment resulting in section 16 of S. 2710, and sincerely hopes
the -Senate will take prompt action on this matter within the 60-day deferred
period established by President Ford on July 2, 1976.

NATIONAL COORDINATING COMMIT EE
ON FiSH AND WILDLIFE IN FEDERAL WATER RE-sOURCES PRoJrM,

July 16, 1976.
Re Wright-Breaux amendment to section 404, Public Law 92-500
lion. HOWARD II. BAKER, Jr.,
U.S. Senate,
Dirkscn Building, Washington, D.C.

DEAR SENATOR BAKER: As I indicated in my letter December 8, 1975 concerning
"Section 404" permit regulations and EPA guidelines to the Corps of Engineers,
I am deeply concerned about the effect that the passage of the subject amendment
would have on our wetlands. I have enclosed a copy of my letter to Senator
Randolph, who will be conducting hearings on this amendment, expressing the
reasons for my views.

I would appreciate your support for the preservation of this nation's wetlands
and their dependent wildlife. Thc State of Tennessee is blessed with many wetland
area, along the Mississippi Itiver, which are of national importance since this is a
major flyway for North American waterfowl. In 1975, over six million ducks were
harvested in the ,Mississippi flyway. This is more than 50% of the ducks harvested
in the United States. In supporting the protection of these wetlands you would be
doing a great service not only to the State of Tennessee, but the nation as a whole.

If you feel you cannot oppose the passage of this amendment, we would request
that your support of this amendment be conditioned on companion legislation
to provide comprehensive nationwide wetland protection.

Sincerely, I[.\nv':y BrAr,

Chairman, National Coordinating Committee.
Enclosure.
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NATIONAL COORD INATIN G COMMITTEE,
ON FISH AND WILDLIFE IN FEDERAL WATER RESOURCES PROJECTS,

July 16, 1976.
lion. JENNINGS RANDOLPH,
Chairman, Committee on Public Works,
Senate Office Building, Washington, D.C.

DEAR SENATOR RANDOLPH: I have been advised that the Senate Public Works
Committee has scheduled hearings for July 27 and 28 on the Wright-Breaux
Amendment to Section 404 of the "Water Pollution Control Act of 1972". The
National Coordinating Committee is greatly concerned about the adoption of this
.amendment and I request that this letter be made a )art of the hearings record.

The National Coordinating Committee is comprised of the executive officers
of all major state, federal, and private fish and wildlife agencies of the United
States. Our committee was pleased when the U.S. l)istrict Court ruled, on March
27, 1975, that the Corps of Engineers must expand its jurisdiction in regard to the
enforcement of "Section 404". We felt that if this Court decision was implemented
it would slow down the high rate of loss of our wetland areas and waterways to
development and fill. These areas provide vital habitat for a great variety of wild-
life, both vertebrate and invertebrate. These areas also produce the plant life that
is the source of much of the organic matter consumed by aquatic animals. They act
as buffer zones protecting other land areas from erosion and flood damage. They
aid in a natural purification of water in the maintenance and recharge of ground
waters that are necessary for the maintenance of stream flows. They are unique
recreational areas with high aesthetic values, and contain delicate and irreplaceable
flora and fauna that support valuable opportunities for hunting, fishing, and nature
study.

Most states have been unable to afford the protection that these areas require
.and, therefore, we feel it is incumbent upon the federal government to assume
this protection. Since these areas provide habitat for migratory birds, they are of
-obvious national importance. In addition, in the past some of the greatest detri-
mental effects resulting from the channelization and filling of these wetland areas
was brought about by federal agencies. It is my firm belief that if the federal gov-
ernment neglects its responsibilities by approving the Wrightk-Breaux Amendment
these areas will not be adequately protected by local government agencies.

Thank you for allowing me the opportunity to comment on this important
issue.

Sincerely,
]ARVEY BRAT,

Chairman, National Coordinating Commitlee.

NATIONAL COUNCIL or FARMER COOP. ATIVF.S,
1I'ashington, D.C., July 26, 1976.

le dredge and fill regulations of section 404 of Public Law 92-500.
lion. J.NNINGS RANDOLPH,
.Chairman, Public Works Commnittee, U.S. Senate, Dirksen Senate Office Building,

Washington, D.C.
l) E:AR MR. Cn.HIRMAN: The National Council of Farmer Cooperatives is a

nationwide association whose members are farmer-owned and farmer-controlled
cooperative associations engaged in the marketing of practically every type of
agricultural commodity, and the furnishing of major type of supiplies and credit
to their members and patrons. Approximately 4,500 farmer coop(ratives serving
more than 3.5 million farmer memberships are represented in the National
Council. The U.S. )epartment of Agriculture estimates that five out of every ,ix
ratlchers4,armner.; are Tnellers of one or more farmepr cooperative aszoeiations.

On 1rlesday, July 27, and Wednesday, July 28, the Senate Committee oin Public
\\'Irki will hold oversight hearings to review the dredge and fill regiilations of
section 404 of Public Law 92-.500, the Federal Water Pollution Control Act of
1972.
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Earlier this year, on June 3, the House of Representatives approved an amend-
nient to section 404 which defines the term "navigable water" as "all waters which
aire presently susceptible to use in their natural condition or by reasonable im-
provennt, as a ineans to transport interstate or foreign commerce shoreward to
their ordinary high water mark, including all waters which are subject to the ehl
and flow of the tide shoreward to their miean high water mark (mean higher high
water mark on the west coast)." This amendment became necessary because the
Army Corps of Engineers, pursuant to a court ei der, has issued final regulations for
the dredge and fill permit program that encompass not only navigable bodies (if
water, but all waters of the United States. As presently interpreted, this greatly
expanded jurisdiction of the Co rps of Engineers includes, as pointed out in the
]louse floor debate, permit requirements for a rancher who wants to enlarge his
st(ck pond or a farmer who want. to deepen an irrigation ditch or protect his
land from stream ero.-ion. Surely the placement of such power in the Corps of
Engineers goes far beyond what was conteniid:ited by Congress when it passed
Public Law 92-500.

As your oversight hearings will demonstrate, adoption of the amendment to
section 404 will not leave the Nation's wetlands unprotected, since numerous state
and federal statutes already regulate their use. The amendment will, however,
eliminate a classic example of costly and unneeded regulation that will hinder
rather than help the conservation efforts of fariners. The National Council tif
Farmer Cooperatives urges your support for the enclosed amendment to section
404 as contained in the "Federal Water Pollution Control Act Amendments (if
1976" and as approved by the Ilouse of Representatives.

Sincerely yours,
KENNE.TH D. NADEN.

Enclosure.

PERMITS FOR DREDGED OR FILL MATERIAL

S c. 16. (a) Subsection (a) of section 404 of the Federal Water Pollution Control
Act (33 U.S.C. 1344) is amended by adding immediately after "navigable waters"
the following: "and adjacent wetlands."

(b) Such section-&04 is further amended by adding at the end thereof the follow-
ing new subsections:

"(d)(1) The term 'navigable waters' as used in this section shall mean all waters
which are presently used, or are suscel)tihle to use in their natural condition or by
rcast)nalble ilnl)rvenient as at iea118 to transport interstate or foreign commerce
shoreward to their ordinary high water mark, including all waters which are sub-
ject to the ebb1) and flow of the tide shoireward to their iean high water mmark

uneain higher high water mark oti the west c(wt.4
"(2) The t-ritn 'adjacent wetlands' as used in this section shall inean (A) tho-e

cea'tali wetlands, mnudlflats, swamps, marshes, shallows, and those arca, leriodically
inundated by saline o)r brackish waters that are orientally characterized b~y the
prev:ulence of sa lt or bracki-h water v'egetation capable of growth avid reproducti( io,
which are cmntigtous (or adjacent to navigal)e wate-rs suhject to the el)lJ and flow
(f the tide, and (11) those freshwater wetlands including marshes, shallows, swallps,
and similar areas that are contiguous (,r adjacent to other navigalle waters, that
support freshwater vegetation and that are periodically inundated and are nor-
imnlly characterized by the prevalence of vegetation that requires saturated soil
condititons ftor growth and repri diction.

"(e) Erxcept as prided in subsection (f) of this section, the discharge of dredged (,r
fill material in waters other than navigable waters or adjacent wetlands is not pro-
hibited by or otherwise subject to regulation under this Act, or section 9, section 10,
or section 13 of the Act of March 3, 1899.

"(f) If the Svecretary of the Army, acting through the Chief of Engineers, and
the Governor of a State enter into a joint agreement that the discharge of dredged
or fill material in waters other than navigable waters (Jr adjacent wetlands of such
State should be regulated because of the ecological and environmental importance
of such waters, the Secretary, acting through the Chief of Enlg ineers, may regulate
such discharge l)ur.suant to the provisions of this section . ny joint agreement
entered into puirsuant to this subsection may be revoked, in whole or in part, by
the Governor of the State who entered into such joint agreement or by the Secre-
tary of the Army, acting through the Cnief of Engineers.
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"(g) In carrying out his functions relating to the discharge of dredged or fill
material under this section, the Secretary of the Army, acting through the Chief
of Engineers, is authorized to issue those general permits which he determines
to be in the public interest.

"(h) The discharge of dredged or fill material-
"(1) from normal farming, silviculture, and ranching activities, including,

but not limited to, plowing, terracing, cultivating, seeding, and harvesting
for the production of food, timber, and forest products;

"(2) for the purpose of maintenance of currently serviceable strueturec,
including, but not limited to, dikes, dams, levee,, groins, riprap, break-
waters, causeways, and bridge abutments and approaches, and other trans-
portation structures (including emergency reconstruction); or

"(3) for the purpose of construction or maintenance of farm or stock
ponds and irrigation ditches,

is not prohibited by or otnerwise subject to regulation under this Act.
"(i) The discharge of dredged or till material as part of the construction, altera-

tion, or repair (if a Federal or federally assisted l)roject authorized by Congress
is not prohibited by or otherwise subject to regulation under this Act if the eltiets
of such discharge have been included in an evnironmental impact statement or
environmental assessment for such project pursuant to the provisions of the
National Environmental Policy Act of 1969 and such environmental impact
statement or environmental wAsessment has been submitted to Congress in
connection with the authorization or funding of such project."(j) The Secretary of the Army, acting through the Chief of Engineers, i,
authorized to delegate to a State ipmn its; request all or any part of those functions
vested in him by this section relating to the adjacent wetlands in that State if
he determines (A) that such State has the authority, responsibility, and capability
to carry out such functions, and (B) that such delegation ik in the public interest.
Any such delegation shall he subject to such terms and conditions as the Secre-
tary deems necessary, including, but not limited to, suspension and revocation
for cause of such a delegation.".

NATIONAL CUSHIILD STONE ASsoCIATION,
July 2,", 1976.

Senator J.NNINc;S RANDOIH,
Chairman, Scnate Public l'oWrks Committee, Dirkscit Sednte Office iMuilding,

Washington, D.C.
l)EARi SE:.NATOR RANDOLPH: The board of directors of the National Crushed

Stone Asociation, meeting this date, strongly urge that the ,%wnate Public Works
Committee vote to support the Wright amendment, as passed by the House in
11.11. 9560, in your meetings scheduled for July 27-28 on S. 2710. Adoption of
this amendment, relating to the Corps of Engineers 404 permit program will be
ill the best interest of the country and at the same time provide reasonable and
adequate protection for the environment.

The urgency of this matter is directly related to the numerous construction
projects being delayed awaiting a section 404 l)ermit. Your cooperation in bring-
ing our position to the attention of all the members of your committee will be
appreciated.

We urge that prompt action be taken on this matter so that the bill can be
cleared to the entire Senate for an early floor vote.

Sincerely, 
W. L. CARTER,

President.

NATIONAL ENVIRONMENTAL I)ENVFOPMYNT ASSOCIATION,
Washington, D.C., July 28, 1976.

Senator JENNINns RANDOLPH,
Chairman, Senate Public Works Committee, Dirksen Senate Office Building,

Washington, D.C.
)EAR SEATOR RANDOLPH: The National Environmental Development

Association is pleased to submit "Statement (of Riley S. Miles, Chairman-
National Environmental Development Arsociation to the Senate lublic Works
Committee Regarding Section 404, 1 .L. 92-500," for inclusion in the record of
the July 27-28, Section 404 Oversight Hearing.
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NEI)A for some time has registered concern over the direction being taken by
the Court.,; and the Corps (if Engineers ill regard to the interprctati,,i and iml)h'-
mentation of Section 404. We have shared these concerns with the appropriate
groups and government agencies and were called l(efore this Congress previously
toi testify (in this issue in June 1975.

We again submit wir views too %-(it nd qsk ymir cictlirrenee with the legiAlative
solution to this pr(oblen which the 1lmi,'e Of Relresentativ'es has recently
app roved.

We stand ready to, provide yoi with any additional assistance.
Sincerely, " RIUY~a S. M[rLr:s,

Chairman.

STTlF:N.MNT 'o IIINI. S. \tII:s, ('1IIMIM \NI NATIONAL FNVIRONMENIr
l)EVEI.oPI'NT .\ rx 'C.\TIATON, TO Till.: SI:N.TL PUBLICS WVOlKS CO.MMITTLI.,
REWARDING SF:C'TION 404, Pi-Lic LAW 92-500

Mr. Chairman and n ,ener-: ()f the Cimm itte. we appreciate your eoniidera-
tion of the views (,f the National Environmiental l)evel opment Assoeiatill
(NEl)A) with regard to the need ft r modifying and clarifying Sectioi 40.1 of
the Federal Water Pollution Control Act.

Unlh-s this Corllmittee and the Cmgress act now, the privatee lirp(rty rights
of milli 'i-is of Americans a.re ill jeopardy and the productive capacity oif this
nation is critically threatened.

Background iifiornitnaiEn abmt our organization is provided in the form (if i, r
"fnct sheet" which I ak to be p)rinted in the rec(ird (of this hearing following
(,ir te'htiInIly. ',ry Ibriefly, NEI)A is an alliance of nmmry irtiterets-induist ry,
labor, farming and others--with i a single purim-ze: to fi(d ways to iml)rox'e the
elrvironmnent With( it destroying the natM)n's ec(inIie SVte. "

We have for sEme time registered mr ecfinern ()ver thE, (iir.etion heing taken b%-
the COrps (if Elginet rs tow-ard regulalion tf virtumlly .ery biody of vater 01n(
every piE'ee of lnd tuelId Iy water. ()in ,f ilc 1), 1975 j--it ai little ii ivr : v ear
ago ,-- I al)peare(! before the Suibli4imitteE' (Ei \'Vlttr le-i'tircvs of your (' minEitt,,,'

in behalf of ir orgalniz:atiol. At that time I urged :(tioI to E%-creome tiie vtTeets
Of the court devi-itin ins.trueting tle C(,rl-z t) Ixp.Id it, drde'-and-fill permit
alilthtirity l)eymid the t:iigalrbe waters tol all the %\aters oif the United States. The
Suheounjlittee ehciirman, Senattr (Gravel. ttild me that thi (' imittee would Ie
d(l ig s'onethi r., al'lit tlie Sctiinl 404 problem, id I Ir(imiptly reported this t,)
the nmenbers (if on r Associatii'. Since. then, we have avidly fE1lowved develolp-
mIent.. in this situntliin, and lhve responded with information and -vzsistance when
a*ked; and we are pleased iow t hat, at this; date, the ('our imitt(e appears ready
to ((,iider legislative action to correct what is ertainly atn uncessary, ulni i-

telidled set of circumstances.
'Mr. Chairman, tiht' (urrit debacle involving the Corps (of Engineers Ipromipts

(nir reiteratimn (if a principle which, whien it is neglected, produce.4 sulbseqlhent,
hmg-term disarray. That principle, we suggest, is comstructieni of law which
lillilnizes unintentional rt.sults.

Senator Jackson (-f 'Va..shington, speaking at our annual meeting two years a go,
alluded to a c.se-in-point which is close to our Ass(cittitins basic interest, li.
said that there are times now when he simply does not. recognize the original
intentions ()f ('ingress in enacting the Natiomal Envirminental Policy Act. The
rules, the regulatimii, the authorities and their imiplhnlEntatrons residing in and

ingn from the Executiv Brach go far beyond .and often palpar to depart

almost willfully from-the Comgres.-.ional expression ini NEPA, and e'sle'ially
that expressed policy tE, "fioster and prrmmte the general welfare, to) create mid
maintain conditions under which man and nature cai txi.-t in product ive harmmy,
and fulfill the social, ecEinfmic and (tther requirements."

The Environlmental Pr(itection Agency ()f cmurse is the front-runner in wbat
we might characterize w; run-away use (if ('ongressinnal hgislation. And EPA
is at the center (of the pirldvi, which (raws tii. CinmittAP's attention.

It is obvioms tha t I'A, certain envirimim'ntmal prc,-.lir, groups and the( court
have moved us into an administrative jungle where we have totally lost the
original point of the 19172 water polhit ion control law.

Congress lput Section 404 intii the 1972 act specifically to keel) the C(orp,,'
traditional antlioritv (,ver navigalle waters separate from either provisions of ti
act. The section author rized the ('Eirps to "i-sit' permits foir discharge t)f dredged
or fill material into the navigable waters at specified disposal sites."
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The Army, in April 1974, published regulations to, carry out thk weetion,
defining "n'avigabh, waters" reasonably close to the intentiun of Congre-s.

Tie Natural tesoirces defensee Comicil - a gritup w hich lImA fild sol' 135
suits forcing governnitnt action (of which 1) aroze from the 1972 wa:er net and, of
these 10, five have beiei resolved in NIt, C".s favor)- -sue(d to bring a:,,it the
District Court ruling ill March 1975 that 'Ia'vigtl le waters' in Secti,,m -1l) Ii0n1 1
what it does for the rest of the act, naliely, "the waters of tIt(' ',itt'd Sttte'."
EPA specitied that this includes trilhtarie's tf naviguLl i vatvr-, :Il il'rt:ate
waters, intrastate waters, rivers and st:e'ains wiich are. ,i vd by inite'l' t ravler.,
which yield fi.lh s,,Id ill intenr.tate cmlt it'rt"':, or wiicl Lte l;(' by i :,dt-lies
engaged in interstate conierec. lit ithtr w,,rd-, all V:ati'i'..

Ihe Army tli .l came out within it,. threv-;p:ta t iim 'inientat i, ' r, ir: in hivl i;
now at the threshold 4)f Phse I 1 where, at last for the zmint-t, tl:ai 1, to
Presidential action in ('4,ngressional appeals, it is htlding.

In the pait year there h1115 bel notliing it (',lafil41i,,i about -1(1 t .t'il'.
Farmers, cattle raiser<, f,'resters, conistructi on crews andt other citiztn.- krt i4,ii-

timing, increaing (I.,1-mt al to \%ji'lt cal .111d v'alilot be iindertlakit -i- thi
activity covered Iv .10. rtr isn't it? A shas Iheen !,,,ilited itto tho (' olitlt itl'' eiy
Other witneses - .nd by Seviuitors tnienici, . li -kii' aind oth(,r--- m:nty "kcti'itit's
have been hold up 'wijilh' waiting to hear if 410.1 i, hr'zlik are required; in 4,1,.1V taI-Cz
state governietnts re(uire the salie prc( dtires a; di,4.- tilt- (lj), addliii (t'!lj!ict-
lion (f al)provals and cetimpl ndiiag ti(' Conlfl.sill.

The scopl anld limit- of Pias'u I were not ail ar. not now clearly dra,\ it. But
that phase is simllh, when it, is conmpart'd toi tilt' phasvs ti) follow.

Utilcss this Congre.s takes steps to prevent it, til' ('orps will ill Iess thauit 6) day.S
now molvlve the l ermit plrugrain into tht.- primary tribuitarie- i iiavig:iI l' watl'r.,
lakes and adjacent wetland; and this tine iIxt y.ar, there N\ill be rquirid
Federal permits for dredge and lill matvrils eltering any \waters of the I united
Stat's.

If this occurs, tellt unintended, cifit.std vir'qm-ntaiaces (if 401 w'ill c, itimle,.
The ap))ro)riat( cirrectional rollt' Wa- I- t lbe i, W\v Il.lit'vi,, ilt tlit l l,:, action

on 11. 1t.. 9560, with the( ai I n,'ch strmettirvd by (',inKre'.-slmi Bro(11 x :nan d Wright.
This apprliilem redirects tllt, ('Orp-. f I":ntgiilec rs to thi, tia'irotiiittal lir,,te'ttiion
inission inttendte( 1d congress.s ill vln'tiig the 1)72 law. It again vhlarges' th ('-l l
to guard against 1l1htiin fromil dredged or fill litat t'ril.. which ima ct tilt ir
result from --illitealalevi' (if the national's. 'tnelllli'rviel wtvttvr\\aNy. .I+ti it xt'iillt.s;
certain farl, forestry, ranching and other activities and it providiz fr,t- del'atiin
of 404 reglllatry alithority tt' state's which reelklt..t it. lS'W Intilly, the Il tl -V I IiII

tries to clear ill) conisiom stilrrunding 404, to re.t.tr, tlhe, I('rsltctivc' Coaltgms. $

intend ,d and to saft,'giird Ilmth tio e.i viroimli nti itan pertv riglhts.
By acting favorably tIl this lproach, Congres will h'ad tilt' country out ,if tho

lbure-ltaCratic jlegi' which now characterizes the 41)4 pro grall. Failure t, ic't call
result only in a Federal land use schiume with nto ,tat', local ur individual illput and
mlinlilmuiml 'conoic~i growth.

'laik you, Mr. Chairman and ienbers Of tilt' Commtnittee, for rt citingg
N'I )A's views iii this vital i.sue.

WHAT IS TiM N.\TION \I, t:NVIltONMiNTAT, DEVtEL.OI'M}LNT ASSOCIATION'

NI'U)A wa.s organized on April 18, 1973, in Washington, ).C., following mtare
than a year's work by an ad hoe group of business, labor tilt([ government ollicials.
The late Senator Alln Ellender of Louisiana, themn chairman, tif the Senate Ap ro-
l)ri nations Committee, encouraged the organizers of N ElI)A with a 1972 statemntlt
which began: "W'Ve can and mustis n lid ways to ilnprotv our environnitlnt \%ithotut
destroying our eCoimnic system.'"

NEbA is a national association with memriers froimi every part of tile country,
from every segmllt of society. In NEIDA ar(' small and large clinpanics ill a wide'
range eif intt'rests, lab ir unions, trade n..ociatihls, ftril ,rs, cattle' raisr., 1:111tl
develoirs, water tse-rs, scientists, eCononlinktz, elavir,,,nnintalists id llltluy
lriv te citizens.

\II AT IN NFLI).'5' I'Iti'OlSl.:

Articles of incorpoirati4,n state NI.'I)A's pu rl is' to lo to: "Se't'k, pl oila.,.toi anl
foster the best me, th ds for enhvironmtental pretcectill that Will altiw tluI Coti lined!
development of our nlanuftacturing, agricultural, t ral sportation and \%attvr ti",tet,-
tial ncvess.ary to the economic growth of the natiti, kIlad imlprovtement t of tihe
standard of living of its potople."
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NEDA was founded on the belief that economic growth and environmental
development are essentially compatible. It seeks to balance national needs in
these respects.

HOW IS THIS PURPOSE FULFILLED?

1. Research and educalion.-NEI)A's program promotes public and government
recognition of the necessity for balancing national needs in decisions dealing with
economic, energy and env iron mental factors. This program is guided by the Board
of Directors, the Exccutive Committee and other committees. Results of volunteer
and staff work include preparation of position papers, testimony to Federal and
and State legislative bodies, publications and task force efforts often involving
cooperation with other organizations.

S. Information and Publications.-A monthly newsletter, BALANCE; and a
special compendium of information, EEE REVIEW, are distributed to Congres-
sional and other government officials, to other opinion-shapers, and to the press.
An annual report provides a summary of activities, articles drawn from annual
and other conferences, lists (if officers and board members and other information
of interest to members and to the public. Special publications, including positionn
papers, speech reprints, articles, NEDA testimony and the like are made available
to members and to others.

3. Conferences and Meetings.-An annual Nati,inal Conference in Washington
serves as a public forum on balancing critical needs. Key Congressional and
Administration officials participate with business, labor and association representa-
tives in an examination of current issues.

NEI)A's Annual Meeting is generally scheduled with the National Conference
t4 facilitate member attendance. Officers and Board Mumbers are elected, and
other business is conducted. The Board of directors meets at least once annually,
with the Executive Committee convening regularl to represent the Board and to
govern association affairs. Committees and Task F"orces hold meetings at the call
of their respective chairmen.

/. Special Activities.-Actions of the Association are regularly reported in
BALANCE and are summarized in each year's report to the membership. In
addition, quarterly "Recent Activities" papers are sent to the membership and
others.

N ElI)A's Triple E Award recognizes Congressmen, scientists, writers and other
individuals whose public statements and work reflect am understanding of the need
for balance in key issuts.

In addition, through NEi)A initiative, work is coordinated with numerous
other national, regional and state associations whose interest in triplee ! isues

coiincides with NEL)A's. A number of these organizations are NEI) A members
and are rej)resented on the Board.

The Association has received more than 100 letters from members of Congress
and others, expressing interest in N E l)A, endorsing the "Campaign for Balance."
.More than 50 publications have written about N El)A and its activities since
April 1973.

JOINING NEDA AND THE CAMPAIGN FOR RAIAN('E

There are two categories of inembership-group (which includes companies,
unions, associations, state authorities, etc.) and individual.

The Board establishes the dues structure for each budget year. Current dues
schedule for individual members (reserved for those not affiliated with a coi-
pany or group for membership purposes) ranges from $10 to $100.

Company, union, association or other group memberships are in five categories,
depending upon level of contrilbution, ranging from $100 to $10,000, with full
mmbership requiring a minimum of $500. All dues and contributions are tax-
deductible.

For more information, write NEDA at the address on the other side of this
page; or call (202) 638-1230.

N %TIONAL FARMERS UNION,
Washinglon, D.C., July 2,, 1976.

][M). MIKE GRAVEL,
'.S. Senate,

Dirksen Senate Office Building, U'aohi-igion, D.C.
I)FAR SFNATOR GRAVEL .: The attached memorandum is being sent to all mem-

bers of the Senate concerning Farmers Union's position on S. 2710 which is pend-
ing before the Senate, and which contains langiiage under Section 16 which
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resolves the controversy over the jurisdiction of the Army Engineers over agri-
cultural waters.

We are in full support of this legislation, and we ask that you include both this
memorandum and the attached memorandum to members of the Senate, in the
record of hearings of the Public Works Subcommittee.

Sincerely,
REUBEN L. JOHNSON,

Director uf Legislatire Serv ices.
EInclosure.

JULY 22, 1976.

Memorandum To: All Members of the Senate.
From: Reuben L. Johnson, Director of Legslative Serviceq.

Farmers Union urges your support for S. 2710, which has been passed by the
House and is now pending before the Senate. This bill amends the Water MIollti-
tion Control Act in one respect which is of great importance to the agriculture
community.

The bill has in it, under Section 16, clarifying language concerning the jlrisdic-
tion of Army Engineers over agricultural activities affecting public waters. ThiA
language, which is referred to as the Wright Amendment, would help to clarify
what has become a very confused issue, and the bill merits your support.

NATIONAL GRAN(IE,
Washington D.C., July 15, 10j'6.lion. EDMUND S. ,MtTSKI:,

Chairman, Subcommittee on EI'Pironinental Pollution, Committee on Public Works,
U.S. Senate, lVashington D.C.

DEAR MR. CHAIRMAN: The National Grange is a general farm organization,
comprised of producers of most major commodities, rural, suburban, and urban
residents. The membership represents individual family members interested in
preserving the family farm aA an integral part of agricultural production and the
development of rural communities where services will be available in parity with
metropolitan areas.

The National (;range haws supported conservation of our natural resources for
over 100 years and w.as among the original supporters of organized government
effort, to bring about constructive mie.-sures to enhance the vnvironmient. This
included support of Public Law 92-500, the Federal Water Pollution Control Act
Amendment, of 1972.

The intent of this law had far-reachitg implications on the way of life in America,
a way of life which in a number of ways had bven detrimental to everyone's best
interests. There was a lot of cleaning up to do and it called for drastic action. The
action is understandable when the impact and cost can be assessed agaiust a city
or a specific industry but the lines become fuzzy when these actions are directed
against individuals, their livelihood and their personal property rights.

It is clear from the law that we want to stop dumping pollutamits into our rivers,
streams, lakes and ponds. Prohibitions were spelled out in various sections of the
law, namely Sections 301 and 402. Because dredge spoil and fill were pollutants
and since dredging of navigable waters for interstate commerce had traditionally
and logically been a Corps of Engineers responsibility, Section 404 was added to
give the Corps authority to control through lerlnit thi.A very significant activity.

By defining navigable waters in Section 502 to include the world, the courts
found that the Corps should initiate a permit system under 404 as far-reaching as
the 502 definition. As a consequence, the Corjs of lnginevrs issued interim final
regulations which threaten to involve the United States Army in the most minute
and innocuous type of farm operation.

Not only is this unwarranted interference in farm operations, it is a case of the
taking of private propertyy without just comipen-ation.

Exempting normal farming operations from the Corps program is not a satis-
factory answer. Nor is the concept of deleting Section 404 from the law. The
only satisfactory solution is to specifically limit the (',rjis of Engineers to a role
of controlling te deposit (f pllutants brought about through dredge and Iill
operations in navigable waters, navigable waters being those waters where inter-
state commerce is conducted.

The "Wright anvndnient" which is enbodied ini S. 2710 accomplishes thik
purpose nd the National (range strongly siipport, it-; passage.
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The National Grange is in favor of national legislation specifically designed
to protect wetlands but it vehemently opposes the atteml)t to use a water quality
law to bring about this end.

Thank you.
Sincerely, Joivs W. Scorr,

Master.

NATIONAL\ LIVESTOCK FEEDERS ASSOCIATION,
Omaha, Ncbr., July 27, 1976.

Senator JIENNINGS RANDOl,
Chairman, Committee on Public Works, Dirkuen Senate Office Building,

Wash ington, D.C.
)EARi; S-NATO. RANDOPiL: Enclosed is the statement of the National Live-

stock Feeders As- ociation regarding oversight hearings on Section 404 of the
Federal Water Pollution Control Act-)redge and Fill.

It is the position of the N LFA that the interim final regulations, "Permits
for Activities in Navigahe W\aters or Ocean Waters," Part 209, Administrative
Procedure, 40FR 31320-31:344 July 25, 1976, have created considerable confusion
and have extended the authority of the U.S. Corps of Egineers much further
than ('ongress intended in p:msing the Act.

The Associ:tio strongly recommends that Congres adopt appropriate legis-
lation to absolve the situation and to provide the Corp. with clear-cut juris-
dietional hindnres consistent with its primary resl)nsilility.

It is requcs'ed that youi enter the Asociation's statement in the hearing
record.

Sincerely, FiuANK A HN F,

Director of A ssocialion Services.
Enclosure.

STATEMENT OF FRANK ARNF.Y, 1)Ii:eCToR o" ASSOCIATION Sf:nvicF~s, NATIONAL
LIVESTOCK FEEDERS ASSOCIATION

Dredge and Fill

Permits for Activities in Navigable Waters or Ocean Waters, Part 209-
Adminiktrative Procedure, 40 FR 31320-31344, July 25, 1976, as applied to
See. 404, Federal Water Pollution Control Act.

-The National Livestock Feeders Association submits that the interim final
regulations, referenced above, overextend the authority of the U.S. Corps of
l'ngineers. and have resulted in considerable confusion and serious misinterlpre-
tation of Sec. 404 of the Federal Water Pollution Control Act. The A.ssociation
strongly recommends Congressional action to provide clarification, most imi-
pfortantly of the term "navigable waters," to limit the Corps to its primary
area of responsibility, namely, the protection of navigation.

tI-ESI'ONSIBILITY OF CORPS OF lN(INEERS'i

The primary function (of the (orpsi of Engineers is protection of navigation.
To ei.st the Corps in the role of protecting the environment is a significant change
in that functimin and clearly not the intent of Congress.

Thk w:t . as a matter of fact, specified )y Senator Edmund Mu.%kie, chief
sip'"'ir of S. 2770 which I-ieame P.IL. 92-540, the "Federal Water Pollution

('Contro Act Alm,ndments of 1972." In explaining the bill to his colleag es, Senator
.iuki,, -:ild. "'li u i,,n (of tlhe corps s of Enltinevrs is to protect navi::,tioi.
It, ,i-i' k i n i tf r t, et th, ,:irn meant " This sta te,,ent by Senntor M1uskiv
ii, a ke, it cbar that. (,,ngvvs.- did it intend f~iw the 1'.S. (orps of Enginvers to
lha ', l'nuit with''rity as far reaching a,; that l)r(vi(ded f)r in the interim
filal I-,' ilati.an. T,, as,as~mt ,therwi-w make,; the grave error of relinqui:-hing to

n :tlndministrat'ive Ibranch of the Fed.rad (,o\(rnment the lower of legislating
n:,d, in addition, exercimg a ivnastirt of land use cntr ,l w ithout land use
legislat inn.
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In this connection, the Committee's attention is also drawn to the specific
language of Section 40f of P.1,. 92-500. Sec. 404(b)(1) calls for permits to specify
disposal sites with guideline criteria comparable to those which apply to the
territorial seas, the contiguous zone and the ocean. Sec. 404(b)(2) says that
where the application of such guidelines alone would prohibit the specification of
a site the economic impact of the site on navigation and anchorage shall be
applied. The words which have been underlined for emphasis, "territorial seas,""contiguous zone," "ocean," "navigation," and "anchorage" are not words
which direct, or even infer, the Corps involvement in other than those waters
over which the Corps has had traditional jurisdiction.

Consequently, the Association urges Congress to take the appropriate action
to restrict the U.S. Corps of Engineers to its proper sphere of responsibility andfunction. fnoTHE NEED TO CLARIFY THE TERM NAVIGABLE WATERS "

The NLFA views injecting a branch of the Military into an area of authority
alien to its traditional responsibility as a serious mistake, Specitically, the Asso-
ciation is disturbed over the ill-founded definition of the term "navigable waters"
as used in the interim final regulations.

Using the word "navigable ' in referring to many lakes, rivers, streams, and
other water impoundnents is confusing and illogical because it is contrary to the
understanding most )eo)le have of the word.

As a result of this single term the interim final regulations are confusing, com-
plex, too openended, too broad, and too subject to individual interpretation.

The implications of the rules and regulations as they now stand would be
unduly burdensome, time consuming and expensive for farmers. For consumers
the inposition of the rules and regulations would result in higher food costs

ItNLFA RECOMME.NDATION't

Congress can favorably resolve the situation by taking appropriate legislative
action to clarify the term "navigable waters" as it is commonly understood and
as it applies to the traditional definition and scope of authority of the Corps.

Efforts to reach a solution administratively will only add to the confusion,
prolong a final and satisfactory decision, result in additional and unnecessary
ex )onse, and will face the like!ihood of being contested in the Courts.

The National Livestock Feeders Association strongly recommends that Congress
act promptly to amend pending legislation to inclu e language similar to that
offered by Congressman Wright of Texas as an amendment to 1[.R. 9560 which
wasu passed by the louse on June 3, 1976. (Il.l. 9560 was subsequently vacated
and S. 2710, a similar Senate-passed bill, was pased in lieu after being amended
to contain the language of the House bill as passed.) o-

The entire amendment is to be found in 122CR, June 3, 1976, 115267: "Navi-
gable waters" are defined as ". . . all waters which are presently used, or are
susceptible to use in their natural condition or by rea.-onable improvement as a
ieans to transport interstate or foreign commerce shoreward to their ordinary

high water mark, including all waters which are subject to the ebb and flow of the
tide shoreward to their mean high water mark (mean higher high water mark on
the west coast)."

duringg the colloquy in the Ilouse on the Wright amendment, Congressman
Breaux of Louisiana, who hod previw'isly offered an amendment similar to that of
Congressman Wright, provides insight into what the amendment would do as
regards the definition of "navigable waters." (See 122CR, June 3, 1976, 115271)
Mr. Breaux said, "It simply keeps a Section 404 Corps of Engineers permit
requirement for any dredge or till activities that are being done in navigable waters,
and it says that 'navigable waters' are waters that are navigable now or waters
that are susceptible of being inade navigable by reasonable improvement."

Such language provides the needed clarification (if the term "navigable waters"
and swts iu) sl)eeific boundaries for the Corps, allowing it toi continue to function
effectively and efticiently in its )rimlary mission of navigation ir(tection.

l)irectlv related to tle eo mN.ion created by the term "navigale, \waters" is
another term, "adjacent wetlands," which also nteed- clarificatitn. The language
offered by Mr. Wright in his amendment pr,'ides the necessary definition
as ". . . (A) those coastal wetlands, nmdilats, swimiips, m:trshes, shallows, and
those areas periodically inundated by saline or brackish waters that are normally
charact(,rized by the p)revalitlce of salt or brackish water vegetation cailpale of
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growth and reproduction, which are contiguous or adjacent to other navigable
water subject to the ebb and flow of the tide, and (B) those freshwater wetlands
including marshes, shallows, swamps, and similar areas that are contiguous our
our adjacent to other navigable waters, that support freshwater vegetation and
that are periodically inundated and are normally characterized by the prevalence
of vegetation that requires saturated soil conditions for growth and reproduction.

Again, Mr. Breaux provides clarification, lie said, "Specifically, in addition,
it includes adjacent wetlands, and it defines what 'wetlands' are. It is a very broad
definition. It means coastal wetlands, mudflats, swamps, marshes, shallows, and
even those areas that are periodically inundated by saline or brackish waters.
So, specifically it says that permits will be required so that those areas will be
protected."

Again, in the House language very definite boundaries of responsibility and
authority have been established, and confusion has been eliminated, but necessary
protection has been provided.

Finally, then, in the scheme of things, we come to the role of agriculture. The
production of food and fiber for domestic use and exports is recognized universally
as being extremely important to the economic well-being of this nation. Conse-
quently, See. (h)(l) and (3) of the amendment providing that normal farming
will not be "prohibited by or otherwise subject to regulation under this Act" is an
important and valuable part of the amendment and should definitely be retained.

We would strongly recommend that the committee add such an amendment to
pending legislation, such as S. 3037.

Such action would provide needed clarification through Congressional action,
relieve agricultural activities from permit regulations, but still provide protec-
tion to those areas which need protection and which were intended to be covered
by the Act in the first place. The NLFA strongly recommends and urges that the
Committee take such action.

STATEMENT OF TIE NATIONAL PARKS AND CONSERVATv.O AsSOCIATION
Mr. Chairman and other distinguished members of the Committee:
The National Parks and Conservation Association appreciates the opportunity

to present this statement on the implementation of Section 404 of the 1972 Federal
Water Pollution Control Act (FWPCA). The NPCA was founded in 1919 by
Stephen Mather, the first )irector of the National Park Service as an independent
citizen-bsed conservation organization to promote and protect the nationni
parks and monuments of the U.S. This statement is being presented on behalf
of NPCA's nearly 50,000 members nationwide in strong support of the responsi-
bilities given the'Army Corps of Engineers in Section 404 Permit Program, which
insures (through regulation of dredged and fill material discharges) the chemical
and biological integrity of all the waters of the U.S.

The U.S. redirected its national water resources conservation policy toward
acceptance of increased responsibility for protecting the nation's aquatic resources,
with the 1972 Amendments to the PWPCA. It is the opinion of N PCA that the
recent shuffling of the 404 Permit Program is irresponsible. Lack of action by the
"decision makers" neglects the commitments of the FWPCA of 1972, that could
lead to permanent destruction of the character of our valuable inland water
resoi races.

NPCA feels that joint Federal and State control over the indiscriminate dump-
ing of polluted materials into small streams, river swamps and coastal marshes
as well as our major navigational waterways, is essential to their preservation.
Broad geographical impact analysis can be provided by the Corps of Engineers
to prevent the regulation of unharmful or insignificant discharges that when
evaluated state by state may not be related to the integrity of the nation's aquatic
ecosystem as a whole. For example, the Corps' Chesapeake Bay Study is being
aided by a 14 acre full scale, working hydrolic model of the entire bay and its
estuaries. The Corps' Baltimore District is conducting a study of the Bay in its
entirety as one ecological entity without the state line restrictions, that force
artificial sectioning of the Bay. itespect for the nation's inland water resourc.:i
as a whole is vital to their best management and conservation.

It is the opinion of NPCA that within the last three or four years the Corps hni
shown a responsive change in attitude toward development of an environmental
ethic that has led to their recognition of the value of our noncommercial wmater-
ways. First they began hiring environmentalists to prepare impact statements to
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assist those making the final decisions to meet the challenges of the 1970 National
Environmental Policy Act. Then the Corps' 1975 fall issue of "Water Spectrum",
set two new environmental considerations as follows:

1. Increased use of nonstructural flood control approaches.
2. Creation of wetlands instead of dam construction to store excess waters.
Finally on April 16th of this year The Corps denied a dredge and fill permit for

development of 2,039 acres of mangrove swamps on Marco Island, Florida.
NPCA hopes this decision sets a new "environmental response" precedent for
the Corps.

The orps presently holds responsibility for maintenance of our navigational
inland waterways and flood control measures that entail acquiring floodplain
areas. Inclusion of the 404 Permit Program, among existing Corps responsibilities,
enables the Corps to develop a comprehensive maintenance process to protect the
physical integrity of all inland aquatic systems, including wetlands, encompassing
environmental assessment and local state input.

NPCA feels the 404 Permit Program provides the opportunity for direct state
involvement in water resource management through joint Federal/State permit
processing. This joint procesing allows the state to deny a Sec. 404 permit by
means of its own state water quality certification. In addition, provision was
made for implementing approved state coastal zone or wetland management
permit programs, when they exist, with precedence as long as no conflict with
the broader national water resource protection interest existed.

However, NPCA does take strong exception to the recent Breaux-Wright
Amendments to the reworked Water Pollution Control Act presented by the
House Public Works Committee as 11.1t. 9560. These amendments restrict the
scope of the Corps Permit Program, I-aving much of our nation's inland waters
and wetlands unmanaged and therefore unprotected. Specifically exempt under
the Breaux Amendment are those :i% ers, streams and lakes not presently used to
transport interstate commerce. The Wright Amendment excludes from Scc. 404
jurisdiction the environmental review of federal projects. This is not in keeping
with the original protection commitment within the FW%\PCA, P.L. 92-500. Tl'he
Breaux-Wright Amendment depicts a short-sighted and irresponsible approach
toward resource protection.

It is NPCA's opinion that our wetlands and non-navigable waters are of vital
importance to the integrity of the nation's water resources, because:

1. Two-thirds of the economic value of the U.S. commercial fish and shell
fish production is dependent on wetlands-based food chains.

2. Wetlands provide vital nesting, rearing, and spawning habitats for sportfish,
birds and other wildlife.

3. Wetlands act as natural buffers against storm and flood damage.
4. Wetlands act to recharge the aquifers from which many public drinking

water supplies are drawn.
As with many of our environmental resources, the benefits of preserving our

wetlands has not been realized until at present one half of these irredeemable
resources have been filled and destroyed. After these wetlands are filled and
developed the problems of protecting the structures plague the unknowledgeable
consumer. Often wetland development results in serious damage to the quality
of nearby water resources. Ground runoff carrying man-made waste, sediment,
fertilizer and septic effluent enter water systems, no longer naturally protected
by the built in filter systems existent in wetland ecosystem..

In light of the above, NPCA opposes the acceptance of any national com-
mitment that falls short of the responsibility to manage and protect the quality
of the waters of the U.S. for municipal and industrial water supply, recreational
use, and fish and wildlife habitat.

Therefore, NPCA strongly opposes the existing Breaux-Wright Amendment
that denies responsibility for full protection of "all the waters of the U.S." We
further urge that the See. 404 Permit Program, as established in the 1972 FWN*PCA
be administered by the Corps of Engineers with enouraged joint state control.

ALBUQUERQUE, N. MNIEx., July 29, 1976.
Senator JE.NNINGS RANDOLPH,
U.S. Senate, Dirksen Building, Washington, D.C.

DEAR SENATOR RANDOLPH: We ask you to prevent any damaging amend-
ments to be added to Public Law 92-500 section 404. The present law with strict
enforcement is the best law we could possibly have. The damaging amendments
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could leave 60,000,000 acres of wetlands unprotected. We object to the pos-
sibility of allowing the individual States to be responsible for the enforcement of
this law. We request that our comments be read into the hearing record.

Sincerely, NICK AND KiIISTINA NicoiAus.

FORT PIERCE, FLA., July 26, 1976.
Senator JENNINGS RANDOLPH,
Chairman of Senate Public Works Committee, Senate Office Building, Washington, D.C.

The North St. Lucie River Water Management District, Fort Pierce, Fla. re-
spectfully encourages your active support in passage of S. 2710 (Breaux-Wright
amendment) for the protection of States rights, Prevent Federal land use control,
and stop bureaucratic regulations and court decisions from usurping congres-
sional authority. Request this notice be made a part of the official hearings record.

W. A. DUN,
President, North St. Lucie Rirer Water Management District.

NORTHERN VIRGINIA CONSERVATION COUNCIL,
Annandale, 'a., July 91, 197.lion. JENNINGS RANDOLPH,

Chairman U.S Senate Public Works Committee, Dirksen Senate Offlce Building,
Washington, D.C.

DEAR SENATOR RANDOLPH: I am writing on behalf of the Northern Virginia
Conservation Council of which I am president to express the concern of our or-
ganization about S. 2710-Amendments to the Federal Water Pollution Control
Act Amendments of 1972 (P.L. 92-500).

As you are aware, this bill was passed as purely authorizing legislation by the
Senate in 1)ecember. Recently, however, this bill has been amended by the floue
of Representatives to add a number of substantive sections. Several of the sub-
stantive sections added to S. 2710 by the House of Representatives have the poten-
tial to result in environmental damage and seriously weaken important federal
programs in the area of water pollution control. Specifically, we are concerned that
the following sections arc not in the public interest:

1. Section 16, Permits for Dredged or Fill Material.-This section would strip
federal protection from a substantial portion of the wetlands of the United State,.
Our wetlands are valuable and rapidly diminishing natural resources. They func-
tion as natural systems for water purification and flood control and as breeding
grounds and habitat for fish and shellfish. In so doing they l)lay an irreplaceable
role in the preservation of the physical, chemical, and biological integrity of our
nation's waters. They are a vital link in the food chain for fish, wildfowl and other
birds, and mammals, including mlan. The wetlands do this at no co4 to the tax-
payer, in contrast to the billions of dollars that are forecast is the costs of con-
structing facilities to perform some of these same functions. Thu!, it is not only
in conflict with the goals of P.L. 92-500 but also imprudent from a fiscal pers lpee-
tive for Congress to permit these natural areas to be eliminated by dredging or
filling.

We are aware that substantial objections to the 404 program have been raised.
We are not insensitive to those who complain of a) unfair burden of regulation.
However, we believe that, if the program were allowed to continue on its present.
course, those who complain now will find that the latest regulations rotnillg'ltcd
by the Army Corps of Engineers place very little regulatory burden on the average
farmer, rancher, or logger. Thus, we do not feel that any change in the law is needed
at this time. We would not, however, oppose an approach similar to that embodied
in an amendment prol)osed by Senator Gary llart of Colorado which would give
specific statutory authority to the general permit program )rop(,ed by the Army
Corps. This would exempt specific types of activities from rcgulatioli but would
not tamper with the scope of the nation's wetlands to which pollutitin control
legislation a)plies.

We urge you to oppose Section 16 of S. 2710 and if a chance is d(emud necessary
to supl)ort the Hart amendment.

2. Section 12--Section 213, Certification.-Th's new section would allow EPA
to delegate to the states approval authority for construction grant applications.
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AN'(, are not opposed to decentralization (f the construction grants prograr:,. but
we do feel that this amendment does not contain sullicient safeguards to insure
that only qualiti.d states receive delegation- and thAt the quality of th, program
will be maintained after deleg'ttion. In adlition, the :tnendmtnt does not inako
clear that important N IPA protecti(,ns and citizen suit rights will bW prot,-ct,'d
should delegation take place.

We urge you to work for improvements to this section.
3. Section 12-Sectirm 21.1, Delernination (,f lrwrii.--Thi, new section vould

give the states freedom to spend federal grant funds for collector sewers to the
,'-clusion of treatment facilities which are needed to clan tap e-xisting pollution
problems. We believe that the intent of P.L. 92-500 was to deal with existing
pllution problems, not to fund construction of L,,lhector sewe(rs which frequently
stimulate unplanned growth and thus enate new pollntii Pri dellms. This s (etion
would give the states the freedom to reverse th se pri,,riti.s.

We urge you to work for its deletion from the bill.
.,. Section 19, Rule ard hRegulzion Reviei'.---This would alluw (ngre.ional

veto of regulations p)romulgated in response to clean water lgiJsiation. This would
rate uncertaity and day in Federal regulatory programs that are already

characterized by too much dlay. It is especially threatening because either
chamber of Congress could veto regulations without c ricurrence of the othr
chamber. In an area suceh as water pollution control, where there are considerable
differences betwven the two chiaml)ers with rsl)ect to bothli phil }siphy and detail,
,I Veto exercisold by on(e chanbr alone would open the door for agreements made
iii conference tA, he subverted by continued unicameral rejection of regulations.
\V. Islieve that the Constitution has provided for a workable system of checks
and balances both within the Congress and between the Congress and the execu-
uive. The proposed Rule and Rgulation Review Amendment would have an
,,rli)alancitig effect on both these relationships. What we need now is creative
thinking which enco,,,ages regulatory programs to nove forward expeditiously
not the addition oif new impediments. We urge you to work for the deletion of this
section from the bill.

We note that the Public Work, Committee has scheduled hearings on the
)redge and Fill Permit program on the 27th and 2,tli of this month. The Con-

,uittee is to be congratulated for its decisi,,, to hear public testimony on this
important i-ti,. However, the Committee shmld recognize that there are other
important issues raised in S. 2710 which have not been the subject of hearings in
tile Sen:ate, and, in some cses have not. been the subject, of hearings in the house.
Some (f these have been mentioned above.

We urge you riot to net on an,, amendment. to water pollution control legislation
without taking ni. t-, hodd hearings on, all the i,.sues. Many (if the issues which
are raised by S. 2710 directly relate to findings in the report of the National
Commission on Water Quality. Since Congre-s is committed to taking up that re-
port and proceeding with "mid-course corrections" in the water pollution control
program next yar, there is no justification, in our opinion, for rushing through a
bill this year without adequate lhe.arings. If the legi-lative calendar is too crowded
to permit full hearings this session, the onuly respo,-ible course, of action is to defer
action until the new Congress coine¢ in '->ion in January.

Sincerely,
TOM AS . G.,s , Pre.sidert.

MANDEVILL , LA., July 14, 1976.
1Ion. JENNINGS RANDOLPH,
Chairinan, Public W1,orks Committee, Dirksen Senate Office Building,

Washington, D.C.
l).Alt SENATOR RANDOLPH[: Wolild you pleas e include this letter as part of the

public hearing record of July 27-2S, 1976 on Section 404 of the Che: Water Act.
Congressman John Breaux, aided by an unquestioning media, i, pulling off a

terrible coup that will .ripple Louisiana for generations. And very few people
understand what he has done.

You should know that the newspapers in Louisiana have virtually echoed the
misleading clrges of the Corps of Engineers and the Seretary of Agriculture in
their campaign to shuck off ani unwanlted re.-porsl)ility for protection of the
nation's wetlands. It was a simple ta,k to arouM, the fears of Louisiana farmers
that Section 404 would prevent them from digging a stock pond nll their own
property. It has been virtually impossible to lay those fears to rest because no
federal agency or respected political figure has had the courage to speak the facts.
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In my opinion, the facts are that the small farmers are being used as dupes for
business interests who reject environmental regulation in the interest of a quick
buck. This, I believe, explains the strange silence of many politicians on this issue.

I urge that your committee address what problems may exist in Section 404
by adopting the Hart-Cleveland Amendment. Doing this would avoid "throwing
out the baby with the bath water". In the coming years as the oil and gas indus-
tries abandon Louisiana in search of more productive areas, Louisiana people will
turn more and more to the products of their renewable wetlands. If these wetlands
have been turned over by the Congress of the United States to exploiters who
have left them a ravaged wateland, a lot of people will suffer.

Many people in our state are beginning to reject the mentality that tells us
"If it makes money for someone, it's good." We are starting to ask the question
"Who is making the money and who is paying for it?" All too often we are finding
out that there are a privileged few making the money and the re-st of us taxpayers
are footing the bill. It seems plain that the Wright-Breaux Amendment is designed
to favor certain private interests while removing desperately-needed controls
over resources which benefit all the people.Sincerely, JOAN OSBORNE.

WASHINGTON, D.C., July .1, 1976.
Ion. JENNINaS RANDOLPH,
U.S. Senator, Dirksen Senate Office Building,
Washington, D.C.

DEAR SENATOR RANDOLPH: I request that the contents of this letter be read
into the record of the committee hearings on the various proposals to amend
Section 404 of Public Law 92-500.

I am writing as a New Mexico citizen concerned with the future of New Mexico's
wetlands. Before Section 404 of the Federal Water Pollution Control Act became
effective in New Mexico on July 1, 1976, the people of New Mexico had no iech-
anism to insure the protection of wetlands. Since July 1, any deposition of spoil
material in major tributaries of navigable waters and their associated wetlands
requires a permit from the Corps of Engineers. The Rio Grande, Pecos River,
San Juan River, and other river systems in New Mexico all have wetlands,
although much diminished by man's alterations.

The permit process has already been effective in slowing down the rate of wetlands
loss. The first permit application, applied for by the New Mexico Highway )e-
partment, originally would have resulted in the filling of part of a 14 acre wetland,
and the cutting in two of the remainder. Several acres would have been destroyed.
After consultation with the resource rIgencies, and public input from citizens,
the Highway Department modified the project to include exchange of water
between the two wetlands on each side of the proposed road, and purchase of 5
acres to be managed jointly by the Highway Department and Department of
Game and Fish.

The argument that the Section 404 permit program is causing or will cause a
hardship on farmers in New Mexico is completely unfounded. The permits thus
far reviewed in this state have not related to farming activity. Very few, if any,

ermits will relate to legitimate farming practices. The permit program will,
owever, be effective in controlling the drainage of wetlands simply to change

the land use without examining the costs of such action to the American people.
The Corps of Engineers haLs been able to administer the program thus far with

the minimum of delays. The program is manageable, as evidenced by the success of
the program in New Mexico so far.

An amendment to Section 404 has been adopted by the House which would
remove Corps jurisdiction from major tributaries of navigable waters. If the
amendment were to he adopted by Congress, the protection presently afforded
wetlands in New Mexico would be removed. Wetland destruction would continue
unabated and the Congress would have to take the blame for it.

I urge you to consider the impacts of any amendment to Section 404 and vote no
to any measure which would enwiasculate the only and best tool that the people of
New Mexico have for protecting their wetland resource.

Sincerely yours,
AlROBERT D. PACIFIC,
Albuquerque, N. Mex.
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PACKER RIVER TERMINAL, INC.,
St. Paul, Minn., July 26, 1976.

Subject: Oversight hearings section 404 permit program.
SENATE PUBLIC WORKS COMMITTEE,
Dirksen Senate Office Bldg.,
Washington, D.C.
(Attention Senator Jennings Randolph, Chairman).

GE'NTLEME.: The attached brochure generally describes the nature of Packer
River Terminal's proposed development in the metropolitan Twin Cities area.
This multi-million dollar development has been regularly and systematically
stymied by the maladministration of present Section 404 Guidelines by the Corps
of Engineers D)istrict Headquarters in St. Paul.

I will not bore you with the details of our relationship with the Corps, locally,
except to state that they have done their utmost to delay this subject development
on the premise that the "404 Guidelines" require the call for an EIS-this after
negotiations and mitigation which dates back to June 1974.

Packer has received appropriate permits and apl)rovals from all other affected
agencies, save two: EPA and the Corps. Approvals include: .Minnesota Pollution
Control Agency; Minnesota Dept. of Natural Resources; Minnesota Historical
Society; U.S. Fish and Wildlife Service; City of South St. Paul, Minnesota; and
Minnesota Environmental Quality Council.

Packer has agreed to dedicate sonic 30 acres of its 120-acre tract to the public,
and to improve this area for public use.

The City of South St. Paul is an Economically Depressed Area pursuant to
designation by the Economic Development Administration (EDA) of the Depart-
ment of Commerce.

The site of the proposed development is the location of a former Boise Cascade
paper warehouse and terminal vacated in 1967. The facility has served no useful
purpose since that date, and has been declared a blighting influence to the develop-
ment of the proximate area, by the City officials.

The Corps of Engineers (St. Paul District) and EPA officials (from the Chicago
Regional Office) have drawn an arbitrary "404 line on our site plan, and have
adamantly refused to negotiate its adjustments. This refusal on their part is in
spite of local and state approvals; in spite of Packer's good-faith efforts to offer
sound mitigation proposals; and is contrary to the very spirit and intent of their
regulations.

I have indicated the Corps/I'EPA "404" line on the site map on the second page
of the attached brochure. The solid line inked on the map indicates the I'1PA/
Corps 404 line. The dashed line indicates our proposed mitigated 404 line. Packer
has already agreed to dedicate the 30-acre parcel, on the river, to the public, as
noted on the site map.

Corps and EPA officials are using the EIS procedure as a means to delay and
obstruct the project, after over two years of negotiations and meetings, and after
having issued a Section 10 Permit to construct the barge slip.

It is this sort of situation which is causing the gradual erosion of the initiative
of private industry. We can find ways to deal with laws, guidelines, and regula-
tions which deal with matters of the public interest-but it is an impossibility to
deal with public officials who substitute ambivalence for decisiveness; and who
render their own adaptations and interpretations of laws, regulations, and guide-
lines, to satisfy their personal whims; to circumvent the need to make a decision;
or to obstruct or delay a project to the point of ultimate bankruptcy.

I offer to discuss this matter, in detail, at the convenience of the Committee, or
its staff. I genuinely apologize that we must be forced to bring issues such as these
to your forum; yet it is imperative that you understand the ramifications of the
404 Permit Program as presently administered. We have expended over $600,000
in our efforts and stand to lose almost half of our land in the process. If it happens
to us, for a portion of our propertyy which certainly serves no significant pul)lic
purpose, now or in the future, then it will happen to others. There is no balance to
such an approach, and the guidelines and regulations will be nothing more than a
dictate to forestall economic development.

Respectfully yours, THOMAS J. McMAn~oN, P.E.,
President.

Attachment.

76-161 0-76-----47
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WINTER HAVEN, FLA., July 21, 1976.Hon. JENNINGS RANDOLPH,

Chairman, Puiblic Works Committee, Dirksen Senate Office Building,
Washington, D.C.

(For the record of the hearing of July 27-28, on Section 404 of the Clean Water
Act.)

Please try to prevent any changes to this Act until all three phases have been
tested. There has not been time to see how it works. We must protect our water.

Thanks.
It.% A. PARKS.

VINTYR HAVEN, FLA., July 21, 1976.
Hon. JENNINGS RANDOLPH,
Chairman, Public Works Committee, Dirksen Senate Office Building,
Washington, D.C.

(For the record of the hearing of July 27-28 on Section 404 of the Clean Water
Act.)

I urge the Committee to retain '404' in it's present form without weakening
amendments.

EvE1XN. C. PARKS.

Hion. JENNINGS RANDOLPH, CEDAR CRFST, N. MNIx., July 21, 1976.

U.S. Senator,
Dirksen Senate Office Building, Washington, D.C.

I:AR SEN.ro I.NDiOLPJI: I am writing this letter on the occasion of your
committee hearings on the various proposals to amend Section 404 oif Public Law
92-.500. I request that the contents of this letter be read into the record of the
hearings.

It is my strong conviction that Section 404 as it now stands is the best single
piece of legislation in existence for the protection of our nation's wetlands. None of
the other federal or state legislation has a credible record of slowing the rapid
destruction of wetlands going on at this very minute around the country.

I have had the privilege of participating in the administration of Phase II of the
Army Corps implementation of Section 404. So far there have been about ten of
these permit applications in the State of New Mexico which have required inputs
from various agencies and individuals. To my knowledge, nme of these have created
unadministrable problems for the ('orps or undue hardships on the applicant.
Furthermore, I do not know (f any eirculm1stances in New N1exico where implemen-
tation of either Phase II or Phase I I I would adversely affect the normal operation
of farms or ranches. I think these fears I)oth here and elsewhere in the nation are
greatly exaggerated.

I, therefore, would strongly oppose 'any change that would weaken the effec-
tiveness of Section 404.

Sincerely,
JOHN C. PETERSON.

BALTIMORE, MD., July 2O, 1976.
Senator JFNNINoS RANDOLPH,
Chairmani, Senate Public Works Committec,
Washington, D.C.

DEAR SENATOR RANDOLPH: This statement is with reference to recently passed
iI. i. 9560, now renumbered S. 2710, hearings on which are to be held July 27-28.
This bill apparently guts several sections of the Clean Water Act, and contains
the Wright-Breaux Amendment that excludes most wetlands from protection
under Section 404 and cuts back controls over the nation's waters under the 1899
Rivers and Harbors Act.

lay I respectfully urge your support of the Hart amendment to the Clean
Water Act and your opposition to S. 2710, especially to the Wright-Breaux
Amendment contained therein.

With all the l)emocratic emphasis on the restoration of the quality of life in
this country and the protection of its in'aluable resources, it would seen strange
that a bill should be )assed )y a I)emocratic Congress that does neither.
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Kindly consider this statement as testimony to be included for the record of
the hearing of July 27-28, 1976, on Section 404 of the Clean Water Act.

Sincerely and respectfully,
JAMES C. PINE.

LINVILLE, N.C., July 23, 1976.Hton. JENNING's RANDOLPHI,

Chairman, Public Works Committee, 4202 Dirksen Senate Office Building,
Washington, D.C.

DEAR SENATOR RANDOLPH: Wetlands are too valuable to waste. They are
valuable in many ways, not the least of which are recreational and aesthetic.
Even more important, wetlands provide vital spawning and feeding areas for
many species of sport and commercial fish. They provide nesting, feeding, and
resting areas for millions of migratory birds, including game birds. They provide
filtering action which removes many organic and industrial pollutants which
would otherwise contribute to contamination of drinking water supplies and they
disperse and store flood waters, build land by trapping sediment, and by dissipating
the destructive force of storm-driven waters they provide an irreplaceable buffer
against shoreline erosion.

Section 404 of the Federal Water Pollution Control Act (Clean Water Act
Amendments of 1972 P.L. 92-500) provides vital protection to the wetlands of
the United States. The House Wright-Breaux Amendment (I.R. 9560, now
S. 2710) excludes most wetlands from that protection. It is clearly in the public
interest to continue the 404 program without such amendment. The proposed
Senate flart-Cleveland Amendment, which would clarify existing provisions of the
bill which have been widely *misinterpreted, is a )referable alternative.

I sincerely urge that the House Wright-lBreaux Amendment be rejected as not
in the public interest, and that extended funding be authorized for the Clean
Water Act for the period necessary to implement the full three-phase program of
Section 404, and furthermore that no additional amendments should he con-
sidered until the full program has gone into effect and can be evaluated according
to its merit.

Yours Truly,
Mrs. JAMES E. PLYMIRE.

Juixv 27, 1976.
Senator JENNI NOS .,RANDOLPH,
Chairman, Senate Public Works Committee, Washin gton, D.C.

I) AR SENATOR RANDOLPH: I am writing to urge your committee to defer
amendment of Section 404 of the ('lean Water Act.

I am a property owner in Bethany Beach, )elaware and I would much rather
see pollution control of the waters around there in the hand-; of the Corps of
Engineers than in the hands of the state, where so often iolitical considerations
outweigh ecological considerations.

I hope you will include this letter in the record of your current hearings.
Thank you.

Sincerely,
KIRK R.NKIN.

SPOKANE, WASH., July '5, 1976.
Senator JENNINGS RANDOLPH,
Chairman, Public Works Committee, 4202 Dirksen Senate Office Building,

Washington, D.C.
DEAR SENATOR RANDOLPH: I am requesting that the following four points be

included in the record of the hearing of July 27-28, 1976, on section 404 of the
Clean Water Act.

(1) it is premature to amend Section 404; no hearings should be held nor
amendments considered until after the full three-phase program has gone into
effect.

(2) the proposed Senate flart-Cleveland Aneiidment is preferable to the
Wright-Breaux lHouse Amendment since it would address those issues mistakeiily
raised by those who op)ose further regulations under the section; it would write
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into law the exemptions and general permit program already set for Phases II
and III in the regulations, and it would provide a progress report for the Congress
to review at the end of the next year.

(3) wetland areas are valuable for their capabilities to break down and remove
quantities of pollutants such as inorganic nutrients and organic wastes from their
tributaries, to store flood waters and to feed and nurture the lower end of the
food chain.

(4) the House amendment would stop the Section 404 program from controlling
the discharge of polluted dredged materials into tributaries of drinking water
supplies that do not happen to fall within the House's narrowed definition of"navigable waters."

Thank you, Senator Randolph, for this opportunity to express my views on
this very important legislation.

Sincerely yours
THOMAS L. RECTOR.

RlvIERS UNLIMITED,
Cincinnati, Ohio, July 2.3, 1976.

Re for the record of the hearing of July 27-28, 1976, on section 404 of the Clean
Water Act.

lion. J:NNINGS RANDOLPH,
Chairmaii, Seniate Public Works Committee, 4202 Dirksen Setate Office Building,

Washinigton, D.C.
I)EAR SENATOR RANDOLPH: We respectfully request that your conimitte oppose

any and all attempts to make substantive changes in the Federal Water Pollution
Control Act and specifically in Section 404 as proposed in S. 2710.

Itivers Unlimited is a state-wide coalition of thirty-four (34) organizations
concerned with the )reservation of natural, free-flowing rivers and streams in
Ohio. It seeks to preserve the social, economic and environmental values associated
with rivers as natural, ecological systems. The member organizations are composed
of farmers, landowtiers, and others equally concerned with the conservation of
our natural resources.

Our membership is deeply concerned about several provisions of S. 2710. As
it now stands, this hill guts several sections of tht, Clean Water Act. It contains
the Wright-Breaux Amendment that excludes 85% of this nation's wetlands
from protection tinder Section 404 and reduces necessary controls over the nation's
waters under the 1899 Rivers and Harbors Act.

More specifically, S. 2710 would negatively impact the goals of the Federal
Water Pollution Control Act as follows:

()) The Breaux Amendment would exclude from federal protection all wetlands,
including rivers and ocean inlets, above the mean high water mark, leaving one-
half of the coastal wetlands and 85 of the total wetland, completely unprotected
by law. Uncontrolled dredging and filling would have far-reaching negative effects.
Wetlands serve as important sources of food for commercially valuable fish and
shellfish; as vital nesting areas for birds and fur-bearing animals; as water purifiers
and as; aids in retarding flood waters and recharging water supplies.

Further, recent studies at the Institute of Ecology at the University of Georgia
quantify the many values of marshland in terms of dollars per acre including:
(a) Commercial and sport fisheries ---------------------------------- $100
(b) Aquaculture potential ------------------------------------------ 630
(c) Tertiary waste treatment potentiall ------------------------------ 2, 500
(d) Life support value (wildlife habitat, oxygen production, storm protec-

tion) ----------------------------------------------------- 4, 100

Total value per acre of marshland ------------------------- 7, 330
(2) The Wright-lBreaux Amendment would delegate the massive municipal

sewage treatment facility construction prog rain to the states. The amendment
would authorize the Administrator of the Environmental Protection Agency to
delegate to the states $35 billion in federal funds and would give the states the
exclusive right to approve applications for local construction grants. The bill
does not provide for effective EPA review, and criteria and safeguards were not
included to ensure that only states with adequate programs are given this author-
ity. Most important, this amendment does not protect the requirement for
environmental impact statements or the right of citizens to sue.



In summary, we oppose any weakening amendm.-nts to the Clean Water Act
and respectfully request that your committee support the Hart-Cleveland Amend-
ment. The tlart-Cleveland Amendment would make law the exemptions and
general permit program already set for Phases II and III in the regulations and
it would provide a progress report for the Congress to review at the end of next
year. This report would summarize the Army Corps/EPA progress in the imple-
mentation of Section 404 and, when considered with the final report of the National
Commission on Water Quality, should provide the direction needed for amend-
ment of the Federal Water Pollution Control Act.

We ask that this statement be included in the record, and we appreciate your
consideration of our views.

Sincerely,
BRUCE A. REILEY, Director.

FoR THE RECORD Or THE HIEARINO OF JULY 27-28, 1976, ON SECTION 404 Or
THE CLEAN WATER ACT

1. The Wetlands of America are a national resource of extraordinary significance.
Wetlands are critical to the marine food chain, fish and wildlife, flood control,
pollution abatement and navigable waterways.

2. Wetlands are being dredged and filled at an alarming rate. A large part of
the nation's wetlands have been lost forever.

3. State and local governments have for the most part failed to protect wetlands
from this increasing threat.

4. In 1972 Congress acted to provide this essential protection by providing for
an extended federal permit program, under Section 404 of the Clean Water Act.

5. The Army Corps has gotten a good start in implementing the permit pro-
gram. The program has not been in effect long enough, however, to determine
what refinements, may or may not be necessary. The program should be given a
chance to prove its value.

6. False issues raised by certain interests may be put to test by writing into
law the exemptions already set by the Corps regulations.

7. Section 404 should otherwise be left intact, so that the nation's wetlands
may survive.

LAURANCE ROCKEFELLER,
New York, N.Y.

NORMAN, OKLA., July 26, 1976.
Re section 404 of Public Law 92-500.
tlon. JENNINGS RANDOLPH,
Chairman, Senate Comniittee on Public Works, 4002 Dirksen Senate Office Building,

Washington, D.C.
DEAR MR. RANDOLPH: Please include this letter in the hearing record of July

27-28, 1976 on Section 404 of P.I. 92-500, the Clean Water Act.
I feel that it is premature to amend Section 404 of the Clean Vater Act before

the full three phase program has gone into effect. The Corps of EnAigineers is doing
a commendable job of implementing the 404 Permit Program in Oklahoma, and
I am not aware of any major problems that have been encountered in the initial
phase of the implementation process.

Since there is some ambiguity in the current wording of Section 404, I would
support amendments to clarify that section. Such clarifying amendments should
exempt normal farming, ranching, and commercial forestry operations, and
sanction the implementation of the second and third phases of the 404 Permit
Program. I think that it would also be helpful to require the Corps of Engineers
and Environmental Protection Agency to submit a progress report on the Permit
Program to be considered in the next session of Congress.

The current 404 program provides a method of considering and protecting the
great recreational values of many eastern Oklahoma streams. The public notices
required under the permit program facilitate this, and are not procedurely complex
or time consuming. I therefore think that it would be a mistake to eliminate this
program from Oklahoma.

Thank you for your consideration.
Sincerely,

H. FENTON ROOD.
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SAVE OUR SEASHORES OF DELAWARE,
Bethany Beach, Del., June 21, 1976.Senator JSNNINGS RANDOLPH,

Chairman, Senate Public Works Committee,
Washington, D.C.

DEAR SENATOR RANDOLPH: Save Our Seashores of Delaware, an organization of
400 families, urges your Committee to defer amendment of Section 404 of the
Clean Water Act.

In our opinion, Phase II and Phase III regulations of the Corps of Engineers
should be given a chance to work. If you must legislate, we urge support for the
Hart amendment to S. 2710 which'writes into law the exemptions and the permit
program already set for Phase II and III.

Here in Delaware, we have several cases of serious pollution in tributaries which
under the House's narrowed definition of navigable water would be beyond the
reach of the Corps of Engineers' permit program. State regulation is frequently
subject to political considerations to the detriment of the environment.

Please consider this statement as testimony to be included in the record of the
Hearings of July 27-28, 1976 on Section 404 (4 the Clean Water Act. We urge that
additional environmental organizations be given the opportunity to testify in the
July 27-28 series Qf hearings.Sincerely yours, ROBERTA LEIB, Codirector.

SAVE SAN FRANCISCO BAY ASSOCIATION,
Berkeley, Calif., July 19, 1976.

Re oversight hearings of July 27-28 on section 404 amendments.
lion. JENNINGS RANDOLPH,
Chairman, Public Works Comnittee, 4Z02 Dirksen Senate Office Building, Wash-

ington, D.C.
DEAR SENATOR RANDOLPH: The Save San Francisco Bay Association is an or-

ganization of 20,000 members dedicated to the protection of the long-run values of
the San Francisco Bay. The Association is concerned with the Wright Amendment
to Section 404 of the Federal Water Pollution Control Act of 1972 now being con-
sidered by the Senate Public Works Committee as an amendment to S. 2710. The
statement of our Association is offered as public testimony to be entered into the
record. The attached exhibits indicate our concern over a period of months.

The Association opposes the W\'right Amendment and requests that no change be
made to Section 404 as included in the 1972 Federal Water Pollution Control Act.

In San Francisco Bay, the existing 404 section includes jurisdiction over signif-
icant wetlands which, because they are behind dikes, would not be given adequate
protection under the Wright Amendment. On the edge of the Bay 160,000 acres of
important wetland areas are involved. These are valuable for many economic,
social and environmental reasons. They significantly affect air and water quality
and moderate the climate of the Bay Area. They provide throusands of acres of
flood plains. Commercial and sport hunting and fishing valued in the millions of
dollars per year are dependent on this wetland habitat. These wetlands are also
resting and feeding areas for millions of migratory birds.

Some of the diked areas will provide needed mitigation opportunities to enlarge
the tidal prism of the Bay by breaking the dikes if economic and social factors
require Bay fill in the future. These opportunities could be lost if urban develop-
ment is not regulated.

Because of the importance to the Bay Area, we urge that the proposed Wright
Amendment be deleted from the bill.

Sincerelyy, WILLIAM E. SIRI, President.

Enclosures: 2.
SAVE SAN FRANcIscO BAY ASSOCIATION,

Berkeley, Calif., April 27, 1976.
Senator ALAN CRANSTON,
452 Senate O.fice Buildinj,
Washington, D.C.

DEAR SENATOR CRANSTON: Your urgent support is needed to preserve what
remains of the nation's marshes and wetlands.

1[.R. 9560, authored by Congressman Jones of Alabama, has had an amendment
attached by Congressman Breaux of Louisiana in the House Public Works Corn-



742

mittee. According to our latest information, the bill will be introduced on the
floor of the House by the end of April.

The Breaux amendment would severely limit the authority of the Corps of
Engineers under Section 404 of the Water Pollution Control Act of 1972 to
regulate filling and dredging activities in wetlands. It has been estimated that 80
to 90% of the wetlands and marshes in the country could be used as dredge
disposal sites or landfill areas if this legislation were enacted. In the San Francisco
Bay Area the corps has provided important protection for the extremely valuable
marshlands of the constantly threatened Bay. The salt ponds and managed
wetlands here not only provide wildlife habitat of regional and national
importance, they also contribute to the water surface of the Bay which is necessary
to maintain our moderate climate.

As you know, the Senate passed a companion bill, S. 2710, on December 1, 1975.
This version is not as restrictive of the Corps' jurisdiction. The Association is
extremely concerned that if the Ilouse version is passed and the two bills go to a
Conference Committee the Senate bill would be co promised. We strongly
oppose the weakening of the regulatory powers of the Corps of Engineers and
urge you to help prevent this happening.Sincerely,

WILLIAM E. SIRI, President.

SAVE SAN FRANCISCO BAY ASSOCIATION,
Berkeley, Calif., June 24, 1976.

Hon. JENNINGS RANDOLPH,
Chairman, Public Works Committee, New Senate Office Building, lVashington, D.C.

The 20,000 member Save San Francisco Bay Association is extremely concerned
with current legislation which may limit the jurisdiction of the U.S. Army Corps
of Engineers. The Association opposes any amendments to Section 404 of the
Federal Water Pollution Control Act of 1972, such as the Wright Amendment
contained in Senate Bill 2710, which would weaken the permit authority of the

The Association requests that public hearings be held. Your support in the
protection of our nation's wetlands, 160,000 of which would be affected in and
around the San Francisco Bay, is urgently needed.

Respectfully, WILLIAM E. SIRI, Presiden.

STATEMENT FOR THE RECORD OF THE HEARING ON SECTION 404 OF THE CLEAN
WATER ACT (PUBLIC LAW P2-500), JULY 27-28, 1976

(Submitted on behalf of: C&O Canal Association, Bonnie Troxell,
President; Citizens' Coalition for St. Mary's County, Jack Whitten, President;
Committee to Preserve Assateague Judith C. Johnson, Chairman; Izaac Walton
League, Maryland Division, James A. Thomas, President; Maryland
Conservation Council, Ajax Eastman, President; Maryland Wetlands
Committee, Judith C. Skinner, Chairman; Maryland Wildlands Committee,
Elizabeth Ilartline Chairman; Maryland Vildlife Federation, Paul M. Breiden-
baugh, President; Potomac River Coalition, Jack Whitten, President; Sierra Club,
Potomac Chapter, Edwin F. Wesley, Conservation Committee Chairman;
Southern Maryland Audubon Society, George Wilmot, President; Upper Chesa-
peake Watershed Association, Inc.; Herbert Ward, President; Worcester Environ-
mental Trust, Joseph Fehrer, Chairman.)

Honorable Chairman and members of the committee: The groups here repre-
sented wish to comment upon the question of possible delegation to the States of
the Section 404 authority of the United States Army Corps of Engineers for
regulation of work in the waters of the United States, including tidal and non-tidal
wetlands. We believe that the Army Corps' regulations provide a workable program
and an essential check on local political influence over the issuance of State wet-
lands permits. The "404" program should be allowed to proceed without further
delay, and without weakening amendments to the Federal law.

Nevertheless, if delegation of any such auth iity is to be considered at all under
the statute, strict Federal criteria and standard should be written into the law
in order to serve the overall interests of the American people.

As an example of a State which has abused its own law, the State of Maryland
has brought harm to its public trust tidal wetlands and to the vital non-tidal
wetlands areas, while denying lawful recourse to those citizens acting in the
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public interest. If time allowed, copious documentation could be supplied to the
Committee. However, the two specific examples below-Mattawoman Swamp
and Mystic Harbor-should suffice to illustrate the crying need for the Federal

rotections guaranteed under the Clean Water Act's Sec. 404 permit process and
ec. 505 Citizen Suits provision (under which "any citizen" may bring a civil

action) as well as for the rational decision-making process provided under the
National Environmental Policy Act.

MATTVAWOMAN SWAMP

In October 1975, the Maryland Department of Natural Resources (DNR)
granted a waterway construction permit under its authority to regulate the
appropriation or use of non-tidal waters, for a sewage treatment plant in the
Mattawoman Swamp, one of the prime freshwater (non-tidal) wetland areas of
the Potomac River estuary. Ten Maryland citizens spent nearly $900 for legal
fees trying to appeal the l)ermit before the DNR's Board of Review, but were
denied a hearing on the merits of the case. Instead, the Board decided that the
appellants have no standing, even though one is a commercial fisherman who
fishes downstream waters, another has been a life-long resident located a mile
from the proposed site who hunts and fishes for recreation in Mattawoman
Swamp, and the others are Saint Mary's and Charles County residents and
Maryland State taxpayers.

Not only did the State ignore citizens' suggestions for alternate sites, but also
it ignored its own Fisheries Administration and Wildlife Administration staff
recommendations, and proceeded to divert two vital tributaries of the Matta-
woman. Both streams had been pristine, gravel-bottomed spawning grounds for
anadromous fish of the herring species.

The 123-acre sewage plant site is in a wooded swamp in an important aquifer
recharge area within the 50-year floodplain of Mattawoman Creek. It is the pri-
mary nesting grounds for wood duck in Maryland, and provides a wide diversity
of species of wildlife. Because of its high environmental, recreational, asethetic
and economic values, this same portion of the Mattawoman Valley had been
originally included in )NR plans for a proposed 4,730-acre Natural Environmental
Area. Now the site is being cleared of shrubs and hardwood trees in preparation
for filling and construction. In addition, an 8-mile long, 66-inch interceptor sewer
is being laid in the bottomland for connection to the sewage plant, which will
ultimately treat an average of 50 million gallons daily. (The attached clippings
and the letter from the National Wildlife Federation to EPA Administrator
Russell Train elaborate on the detrimental effects of this project.)

Only tidal wetlands are covered under Phase I of the Sec. 404 regulations. To
assure protection of thousands of acres of Mar"!and's inland wetlands like the
Mattawoman swamp, as well as to protect the people's right to due process, Phase
II should not be further prevented from taking effect.

MYSTIC HARBOR

In October 1973, the Maryland Board of Public Works approved a massive
mile-long canal system and filling p roject covering tidal wetlands on a 294-acre
property called Mystic Harbor on Sinepuxent Bay near West Ocean City. Under
the Maryland Wetlands Law, the I)NR makes recommendations to the Board of
Public Works, which issues licenses for activities in tidal wetlands which are below
mean high tide. The l)NR issues permits for activities in those tidal wetlands
above mean high tide that are periodically innundated by spring high tides. The
Board of Public Work's comprises the Governor, the State Comptroller and the
State Treasurer, who meet in unadvertised sessions and to whose decisions none
of the State's administrative or judicial appeal procedures apply.

The project was opposed in public hearing before the Board by many individuals
and civic organizations, not only from Worcester County, but also statewide. To
these citizens, State law provides no opportunity for appeal or redress of their
grievances. After the hearings, the license was issued in the following manner:
(a) without public notice or review, the original proposal was modified substantially
to allow dredging on an adjacent property in tidal wetlands; (b) the Board failed
to respond to any of the numerous letters written offering viable alternatives and
opposing the proposal; and (c) the Board postponed its decision indefinitely, and
then, without notice to interested parties and without advertisement, made its
decision four months later.



744

Alerted that the environmental stakes were high in this case, the U.S. Army
Corps of- Engineers engaged the Mitre Corporation to write an environmental
impact statement (the draft of which has never been released) and in October 1975,
held a public hearing. Opposition and testimony by the U.S. Environmental Pro-
tection Agency, the National Marine Fisheries Service of the U.S. Department of
Commerce, and the U.S. Department of the Interior expressed at that hearing
appear to assure ultimate Federal denial of the proposed project, under Phases I
and II of Sec. 404.

Agency testimony emphasized the water quality degradation which canals
cause. Because canals receive much storm water run-off and other wastes, and ex-
periencepoor flushing action, they tend to become anaerobic (having very low
evels of dissolved oxygen) and host a diminishing diversity of species. Devastating

fish kills can occur at night when the dissolved oxygen levels drop even lower. The
construction of canals reduces self-sustaining and productive ecosystems that
have adapted to periodic flooding. Such construction cuts off the tidal flow through-
out the marsh that washes out detritus and wastes. The result is a reduction of
those lower organisms of the food chain that are essential to the nurture of all
forms of wildlife.

A project like Mystic Harbor requires the full and open review and evaluation,
by citizens, experts and public officials alike, which Phases I and II of Section 404
provide.

We object to the consideration being given in some quarters to delegating ac-
tivities under Section 404 to the States and we must reiterate our strong opinion
that rigid Federal standards and criteria would have to he set by law for evaluating
a State's capability to operate such a program. Further, Federal performance
audits and reports should be required on an annual basis to assess that State's
continuing effectiveness, with provision for public hearings. Ultimate responsi-
bility for any permits issued by a State under a delegated Section 404 program
should remain with the Army Corps and the U.S. Environmental Protection Agency,
in order to preserve citizens' rights under both the National Environmental Policy
Act and the Sec. 505 Citizen Suits provision of the Clean Water Act. Lastly, a
procedure should be spelled out in the law for the Army Corps and EPA to revoke
the delegated authority in the case that a State has been shown to be violating
water quality standards, or has been incapable or ineffective in conducting the
wetlands protection program.

(From the Prince Georges' Journal, Oct. 30, 1975]

DECEIT SUIT ON PLANT EYED

(By Kay Miller)

Thomas McKewen, director of Maryland Environmental Service (MES),
deliberately withheld information showing the site of the proposed Mattawoman
Sewage Treatment Plant unsuitable, according to Kenneth S. Kamlet, National
Wildlife Federation counsel.

The regional Mattawoman plant to be built in Charles County will serve it
and Prince Georges.

But the site selected for the plant lies in a flood plain. luring the recent Ilurri-
cane Eloise, much of the site was hip-deep in flood waters.

Based on McKewen's advice and believing it to be the result of MES staff
reports, the Environmental Protection Agency (EPA) approved award of plant
construction contracts, Kamlet said.

EPA Region III staffers in Philadelphia, whose office has jurisdiction over
Mattawoman, told Kamlet in an Oct. 17 conversation they felt they were "led
down the garden path" by McKewen, Kamlet said.

The federation plans court action is necessary to stop plant construction at the
planned site.

But before suing, federation director Thomas L. Kimball first appealed in an
Oct. 16 letter to EPA Administrator Russell Train to issue a 45-day stop work
order on the plant.

This, Kimball said in his letter, should be followed by an EPA order terminating
the project until an environmental impact statement investigating the site and
assessing alternate locations is prepared.

Absent an "acceptable response or proposal" from EPA by Oct. 30, Kimball's
letter indicated, the federation will ask a federal district court to issue an injunc-
tion blocking construction.
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The 5 million gallon a day (mgd) plant is scheduled for eventual expansion to
50 mgd.

But 104 acres of the 123-acre Mason Springs site selected by Charles County
Sanitary Commission for the plant are in a 50-year flood plain.

One-fifth of the site is wooded swamp wetland, fostering irreplaceable fish and
wildlife which, the federation said, would be endangered by a sewage treatment
plant.

After a visit to the site, federation representatives reached the conclusion
Mason Springs is "the worst possible location" for the plant.

Kamlet said it was not among the 13 sites designated as suitable by consultant
engineers hired in 1958 by Charles County to assess locations.

The Chapman's Landing site, on the banks of the Potomac River, was named
by consultant as most apl)rol)riate was abandoned in 1970 because Baroness
Margot Besseyneg, a wealthy and influential resident with land near the site.,
objected, he said.

"Once in a great while, projects are called to our attention that are so ill-advised
that they cry out for correction," Kimball said in his letter to Train.

"I believe based on the information available to us," the letter continued.
"that the Mattawoman sewage treatment project fits in this category."

Kamlet said the federation has many concerns about 'Mason Springs. As tha
lowest point in the entire 50,000-acre Mattawoman Drainage Basin, it undergoes
serious floods every 50 years.

It is likely, Kamlet said, the plant will undergo flooding in that time span
which will wash raw sewage from plant holding tanks into the Potomac.

In addition, if floods temporarily knocked the plant out of operation, millions
of gallons of raw sewage would have no place to go but into the river, he said.

Flooding could be worsened, he added, after trees in the surrounding area are
removed and paving for plant facilities is done. Increased water runoff would
raise flooding potential, he said.

Current plant l)lans place some sludge disposal near the treatment site. Flood
waters could also carry sludge "contaminants and noxious things for which the
sewage was originally treated into the river," he added.

All these problems were explored in a report done by MES and given to
McKewen, Kamlet said. It was McKewe i who advised Green Jones, director of
EPA's water programs division, to give Charles County the go-ahead on the
initial 5 mgd plant at Mason Springs.

"What IcKewen very carefully forgot to tell Jones was a large number of
problems his staff uncovered," Kamlet said, adding EPA was not furnished with
a copy of the report.

At an Oct. 24 meeting held in -ecretary James B. Coulter's Department of
Natural Resources office, Prince Georges and Charles County principals to the
Mattawoman project discussed why the site was selected and chances the suit
would succeed.

"When EPA approved it (Mattawoman plant) it said all laws and regulations
pertaining to this have been met. Go to it," said Daniel L. Geller of EPA's Region
II office.

"I haven't been to the site," Geller said. "When we approved this we operated
on the assumption it would be a suitable site for a waste treatment plant.

"I'd like to get an opinion from everyone here," Geller said to others at the
meeting, which included McKewen, "whether this is the 'worst possible site
(for the plant)'."

Coulter warned, the National Wildlife Federation's formidable legal staff has
succeeded in blocking construction of waste treatment plants in the past.

Coulter was uncertain about effects of the lawsuit. "Unless something new is
uncovered in this," he told Col. Louis 1H. Cummings, chairman of Charles County
Sanitary Commission, "I don't think the state or federal government will take
away approval."

At the same time, Coulter said he had only recently learned-from a late night
phone call Oct. 22 from an EPA official-that the Mattawoman site was in a
flood plain. This, he said, is the most immediate problem faced by project
proponents.

"If there is a law suit," Geller said, "we're (EPA) the ones that will be involved."
If a suit is filed, he added, it would not automatically halt pending construc-

tion unless an injunction is allowed by th court.
"To assume the court would find against us is just an assumption," Geller

said.
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[From the Times Crescent, 1A Plata, Charles County, Md.. Oct. 8, 19751

SITE FOR SEWAGE PLANT FLOODED

Fears of Charles County members of the Public Advisory Council on the Lower
Potomac River Basin were confirmed when the heavy rains from Eloise flooded
the Mason Springs sewer plant site.

The Charles County" Sanitary Commission's controversial plan to locate a
new plant there to handle as much as 50 million gallons per day has long been
criticized by members of the Council, a state-created citizens advisory body.The
proposed site lies in the Mattawoman flood plain.

That Friday, after days of torrential rain, Council Member J. Willard Dutton,
a farmer and watermen's leader who lives on the Mattawoman had to take a
boat to get into the site off Rte. 225. Another member, physicist George Wilot
of Bryans Road, waded in as far as he could, but, had to stop when the water was
waist high

Joseph Olcott, the Council's chairman and a well-known business leader in the
county, says that the site was a poor choice. It could probably be used for another
purpose by the State, with the plant constructed on higher ground nearby without
great financial loss.

Olcott is particularly irate over the treatment given the Council by state au-
thorities. The Council was established with a mandate to advise broadly about
water quality, pollution, and similar matters in the lower Potomac basin. But it
now appears, Olcott said, that the State was only going through the motions of
complying with federal requirements.

The Council went to Annapolis last week to appeal to the I)NR ()ept. of
Natural Resources) Board of Review the decision by I)NR's Water Resources
Administration (WRA) to give a waterways construction permit for the sewage
plant at Mason Springs. They did so after WRA refused to reconsider its permit
decision.

The Council members were confronted by an attorney from the Maryland
Attorney General's office, who challenged their right to appeal, or to have any
say about the Mason Springs plant. Attorney Jim Vance of Camp Springs who
argued for the Council, is partially being funded in this legal battle by the League
of Women Voters.

Olcott complained that the State could have told them they had no right to
a ppeal beforehand, so they would not have wasted their time with a whole day
of legal wrangling. Wilmot said that the State is in an embarrassing position:
it set up a citizens advisory body, and now refuses to let them appeal.

The attorneys on both sides have been asked to present their briefs on whether
the board should allow an appeal.

Olcott says the posture taken by the Attorney General's office that the Matta-
woman is outside the purview of the council is absurd, as the Council is concerned
with the entire lower basin of the Potomac River.

NATIONAL WILDLIFE FEDERATION,
Washington, D.C., October 16, 1975.

Re Mattawoman, Maryland Sewage Treatment System.
Hon. RUSSELL E. TRAIN,
Adminijtrator, Environme ntal Protection Agency,
Washington, D.C.

DEAR Russ: Once in a great while projects are called to our attention that are
so obviously ill-advised that they cry out for correction. I believe, based on the
information available to us, that the Mattawoman sewage treatment project fits
into this category. A local editorial-writer has described this project as "an in-
stance where the wheels of bureaucracy are simply moving ahead recklessly,
waiting for common sense to call a halt." Russ, we appeal to you to apply the
brakes long enough for a common-sense reappraisal.

The proposed project is a wastewater treatment facility with an initial capacity
of 5 mgd and a planned ultimate expansion to 50 ingd. It will provide secondary
treatment and microstrainers, and will service developing areas in Charles and
Prince Georges Counties, Maryland. The project includes an outfall line which
runs from the plant site at Mason Springs about four miles along Route 225
through Potomac Heights to the Potomac River. Sludge from the 5 ingd plant is
proposed to be disposed of on the site of the treatment plant after aerobic digestion
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in trenches. Cost of the project is $36 or $37 million, including a significant federal
share.

One hundred and four acres of the 123-acre plant site lie in the 50-year flood-
plain. About one-fifth of the site is wooded swamp wetland. Soils at the site are

oorly drained and are subject to frequent or seasonal flooding. I)uring recent
eavy rains several feet of water completely submerged the site which is at the

lowest point in the more than 50,000-acre Mattawoman watershed. According
to the engineering consultant, locating the operational units of the plant above
elevation 16--which coincides with the 50-year floodplain delineation-would
avoid Agnes flood levels. however, the Southern Maryland Resource and De-
velopment Board and the Charles County Soil Conservation District do not be-
lieve that the historical flood record is relevant to what will happen in the future.
This view is based on an expectation of increased flooding as presently wooded
areas in the watershed (the watershed is now 50 percent wooded) are developed
and rendered impervious to drainage, and as a result of the dam-like effect of the
treatment facility itself on floodwater.

According to biologists with the Maryland Fisheries Administration and the
Maryland Wildlife Administration, wildlife and fisheries values at, above, and
below the site are extremely high. Fish spawning areas in the Mattawoman
watershed are described as possibly the most important in the Potomac estuary"
in terms of variety of spawning species. The )epartment of the Interior regards
the Mattawoman's wooded swamps as being the most extensive wood duck
nesting area in Maryland, and has identified the Creek as first of thirty-one
"key areas [in the Potomac estuary] . . . having exceptional value for insuring
wildlife habitat, protecting natural beauty of the estuary and realizing its enor-
nious recreational potential." Among the approximately 200 species of birds
which nest in or otherwise frequent the area are mallards, red shouldered hawks,
great blue herons, eagle, and ospr-y. The habitat is also of value to beaver otter,
mink, muskrat, deer, and other mammals. The 123-acre plant site also directly
intrudes into a 4,730-acre Natural Elnvironment Area (encompassing Myrtle
Grove Wildlife Refuge) being planned by the Maryland )epartment of Natural
Resources. Construction of the plant and associated structures at the Mason
Springs site will adversely impact these fish and wildlife resources through the
direct loss of 123 acres of prime bottoinland and stream bank habitat. Indirect
losses from sedimentation are also likely (unless stringent and costly control
measures are taken). Additional adverse impacts can be expected if the plant is
flooded (both through release of raw sewage if floodwaters over-top the elevated
plant and through removal of sludge disposed of on-site, even if no overtopping
occurs), and as a result of groundwater contamination by sludges placed on ill-
suited soils.

In short, it is difficult to imagine a worse location for this project.
On the other hand, a number of preferable alternative locations are readily

available. One area that has been suggested, for example, is that adjacent to
Route 225 and upland of the railroad track. Not only is this area above flood level,
but it lies between the terminus of the interceptor line (already laid) and the
outfall point on the Potomac River. According to a staff evaluation by the Mary-
land Environmental Service (a Maryland State agency), thereee appears to be no
engineering reason why this location would be unfeasible." Another preferable
site would seem to be one located on the Potomac River near Chapman's Landing
which was the site recommended to the Charles County Commissioners in 1966
in a consultant's report which investigated some 13 alternative sites. It was this
site, and not the Mason Springs site, for which various project concurrences and
approvals were obtained in 1967 1969, and 1970 from the Regional Sanitary
Advisory Board, the Metro Washington Council of Governments, the Charles
County Planning Commission, and the Maryland State Health department .
(The Chapman's Landing site was discarded In 1970 because the land was held by
an "influential landowner," Baroness Margot Besseyney, who was vehemently
opposed to the location of the plant at that site.)

While these, or other alternatives would not totally eliminate damage to
Potomac estuary fish and wildlife, they would minimize direct destruction of
wetland and eliminate the severe problems associated with construction in a
floodplain. They would also eliminate much of the high cost associated with
elevating the treatment system above historic flood levels and erecting adequate
sediment control structures. According to the Maryland Environmental Service
staff, the selection of an alternate site could mean a delay in construction of the
Mattawoman facility of one or two years. In their view, such a delay "will not
mean delay in improving the quality of the water in Mattawoman Creek." It will

76-161 0--6----- 4 8
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mean some delay in "major development plans in both Charles and Prince
Georges Counties", however. We believe the environmental and economic
benefits of sound planning far outweigh any potential economic impact that
might result from taking the time to think this project through.

Specifically, we request you to direct that an Environmental Impact Statement
be prepared forthwith by EPA in connection with its funding of this project, as
required by the National Environmental Policy Act, Executive Order 11514, and
applicable EPA regulations. Although planning for this project may have been
begun pre-NEPA, final EPA grant approval did not come until August 26, 1975,
and essentially all of the construction work for the project remains to be done.
Our attorneys inform me that under these circumstances an Environmental
Impact Statement is clearly required. Indeed, several Maryland officials have
themselves urged such a review. For example, the Maryland Wildlife Adminis-
tration recommended to the Water Resources Administration on April 22, 1975
that no State permit be issued until: "(1) an exhaustive search for alternative
sites is undertaken and (2) an environmental impact assessment is made of the
selected sites". And the Marvland Environmental Service's Basin Plan Manager
for the lower Potomac concluded in an April 14, 1975 memorandum "that an
Environmental Impact Statement for this project should be prepared by the
Environmental Protection Agency immediately."

If the kind of considered analysis dictated by NEPA were ever sorely needed,
this is such a case. We strongly urge that you initiate the steps for conducting
such a review. In the interim, we believe a moratorium should be imposed on
construction activities at the Mason Springs site.

Federation counsel inform me, moreover, that in addition to the clear NEPA
violation associated with this project there have probably also been violations of
the legal requirements of, among others, the Fish and Wildlife Coordination
Act, the Endangered Species Act, Executive Order 11296 (made applicable to
EPA by 40 C.F.R. 30.402(b), and directing "all executive agencies [to], as far as
practicable preclude the uneconomic, hazardous, or unnecessary use of flood-
plains"), EPA's "wetlands policy", and EPA Program Guidance Memo 050
(June 6, 1975).

Accordingly, we request a response from EPA, particularly with regard to its
willingness to prepare an Environmental Impact Statement before allowing this
project to proceed any further, within 10 working days. If an acceptable response
or l)roposal has not been received at the expiration of this time, I have directed
our counsel to proceed immediately to federal district court to scek appropriate
injunctive and other relief.

Russ l)le:,se put the brakes on this boondoggle.
incerely,

THOMAS L. KIMBALL,
Executit'e Vice President.

STATEMENT OF RHFA L. COHEN, WASHINGTON REPRESENTATIVE, SIERRA CLUB,
ON PROPOSED AMENDMENTS TO SECTION 404 OF THE FEDERAL \%ATER POLLU-
TION CONTRO, ACT

1. INTRODUCTION

It is a pleasure for the Sierra Club to be able to comment oi oversight hearings
concerning the conduct of the Corps of Engineers permit program for work in
waters of the United States. This program is mainly authorized under Section 404
of the Federal Water Pollution Control Act (F WPCA) and the 1899 Rivers and
Harbors Act.

Since April, this program has come under attack in the House of Representatives
without occasion for public testimony, and without expert agency analyses. We
therefore welcome this opportunity to point out as best we can those features of the
existing program that are of clear benefit to the public, and as well to present a
case against modification of the program by legislative means such as suggested
by the Wright-Breaux amendment to FNVP(A as passed by the louse on June 3,
1976.

For many years, Sierra Club members and staff have had continuing day-to-day
experience with the Corps of Engineers permit system in many parts of the nation.
Predominately, this experience has been gained in dealing with the processing of
permit applications for work in navigable waters of the United States under the
1899 Act, but more recently tinder Section 404 of FWPCA as well.
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The Club has commented in writing upon large numbers of permit applications,
testified at many public hearings dealing with them, and performed detailed
analyses of environmental assessments and impact statements (prepared under
N EPA). As well, such matters have been the subject of litigation in which the
Sierra Club has occasionally participated, both in concert with the Corps and inopposition to it.

Finally, the Club testified last year at the nationwide public hearings held by the
Corps dealing with the drafting of regulations tinder which Section 404, the 1899
Act, and some eight other federal statutes would be coordinated and applied to
the permit system. As you know, the Corps on July 25, 1975 published "interim
final" regulations for the permit systems as a result.

In light of the above noted interest and experience, the Club has taken par-
ticular pains to study with great care all amendments to Section 404 that have
been recently proposed.

In summary, the Sierra Club strongly opposes the Breaux amendment, strongly
opposes most'features of the Wright amendment, and approves certain features of
the Cleveland-lHarsha or Hart amendmentss' Our detailed comments on these
amendments are given below.

The primary interests of the Club in relation to the effects of alterati'rns such as
dredge and fill work in the waters of the United States relate to recreational,
wilderness and wildlife values. Additionally, however, the Club is mindful of the
values of wetlands and watercourses in a far broader context that includes their
valuable natural functions in flood prevention, municipal and agricultural water
supply, coastal storm protection, timber and cash crop production, and air and
water pollution reduction.

The nation's wetlands resources have suffered enormous losses since the Decla-
ration of Independence in 1776, and as a result governmental regulation has
become a necessary feature in our future. To be effective and accepted, regula-
tory structure must be even-handed and reasonably simple, yet capable of pro-
tecting the general welfare. The existing Corps regulations largely achieve these
ends, and the Sierra Club seeks to defer their modification at least until next

ear when additional experience will be available, and the Senate will have held
earings on the final report of the National Commission on Water Quality.

2. THE CORPS PERMIT SYSTEM

Under the 1899 River and Harbor Act, the Corps permit system for work
proposed in navigable waters of the United States is a mature governmental
regulatory mechanism that has been reviewed and revised over the years. The
Corps has a cadre of personnel experienced in all aspect-, of the system including
coordination with State and Federal agencies, public hearings, preparation of
environmental assessnent- and impact statements, and enforcement actions.

As needed to keep pace with judicial determinations, Congressional directives
and citizen interest, the Corps has responded through publication of both amended
regulations and of definitions of its area of jurisdiction. Where Congress has
passed new statutes such as NEPA, the Coastal Zone Management Act. the
1972 Marine Protection, Research, and Sanctuaries Act and others, the Corps
has also managed to draft regulations that coordinate these diverse statutes into
a logical'and reasonably simple structure. In few instances only do there appear
to be inconsistencies or areas where the permit program leaves authority or
procedures in question.

The July 25, 1975 regulations (which superceded the April 3, 1974 version)
are sometimes criticized as being excessively verbose or confusing. However, it
is our view that the main problem is simply one of editorial and typographic
defects such as indexing and headlining; a table of contents would help enor-
mously. With a little help from Corps personnel, any applicant who takes the
trouble to read appropriate sections of the regulations will have no fundamental
trouble in determining his status at any pailicular point during permit processing.

Over the past two years (in Florida and California at least) a few Corps permit
actions have been hotly contested and thus became highly visible in the news
media. Understandably but unfortunately, such coverage has been employed as
a device to bring the entire permit system under criticism. However, what is not

I In the Congressional Record of June 3. 1976, the Breaux amendment is given on page
115266. the Wright substitute Is on page 115267. and the Cleveland-Harsha amendment is
on page 115266. The Hart amendment Is the bill 8. 3663, which Is printed on page 811509
of the Congressional Record for July 2, 1976. The Hart language differs only slightly from
the Cleveland-Harsha amendment.
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enerally known is the fact that for each hotly contested application, there are
hundreds or even thousands that are routinely and efficiently processed and

permits issued. In some parts of the nation at least, development in wetlands
areas has proceeded, but mitigated through enhancement and preservation of
important wildlife and other public values during negotiations that are part of
the permit review process.

Time delays for permit application processing are sometimes cited as reason
to eliminate Corps authority in wetlands. However, the San Francisco District
Engineer in a sworn affidavit filed recently estimated that if there are no unre-
solved objections and no EIS to be prepared, then "four to six months" is the
processing time between application and dpermi t issuance. A# the other extreme
where there are unresolved objections and an EIS is needed, the timec required
is "eighteen to twenty-four months". These are reasonable figures as compared
to times for processing state and local permits, and where concurrent processing
takes place the Corps permit should be no extra burden of consequence; unless,
of course, the project is not in the public interest.

Sierra Club members' experience indicates that where a project is well designed
environmentally, permit processing times are generally kept to a bare minimum.
Through prior consultation in the project design stage between the applicant and
State and Federal agencies, other time economies are potentially possible.

Furthermore, contrary to some impressions, applicants do not always regard
the permit process as an imposition. It can protect one riparian or littoral land
claimant against projects proposed by his neighbors, and additionally allows free
consultation with State and Federal wildlife and other experts that could other-
wise be prohibitively expensive. These are excellent services by government to
the pub ic.

We are inclined to disbelieve the remark that the Section 404 regulations
"inflamed the sensitivities" of a "wide group of Americans" given in a recent
Senate letter to President Ford. There exists a voluminous rinted record ob-
tained by the Corps during last year's nationwide hearings. F'irthermore, just a
year ago, the Corps stated in the Federal Register it had received "over 4,500
comments" in response to its proposed May 6, 1975 regulations. To our knowledge,
no committee of Congress has made a thorough public study of this written
record in the hands of the Corps Which formed the basis of the July 25, 1975 regula-
tions. We therefore request that the Senate Public Works Committee study the
above record and include it in the record of the present hearings.

The same letter to President Ford also concludes that U.S. District Court
Judge Aubrey E. Robinson "erred" in interpreting the term "navigable waters" in
his judgment of March 27, 1975 in the case: N.R.D.C. et at. v. Callaway et al. (392
F. Supp. 685). However, by simply reading the definition given by Congress in
Sec. 502(7) of FWPCA and comparing it with Judge Robinson's two-page pub-
lished judgment, one immediately finds that he quoted Congress precisely, and
that the term means "the waters of the United States, including the territorial
seas."

3. THE WRIGHT AND BREAUX AMENDMENTS

Both the Wright amendment and the Breaux amendment would re-define
"navigable waters" under a highly restrictive and archaic formula. They would
replace several hundred years of judicial rulings and precedent by a statement
merely 76-words long that seriously damages i)ublic rights in the nation's present
and former waterways.

But even more, these amendments would prohibit the Corps of Engineers from
exercising jurisdiction under the 1899 River and Harbor Act beyond the same
narrow definition of "navigable waters". These amendments would eliminate all
hitorically navigable waters from any federal listing of V)ublic waterways, unless
they are now used or could by "reasonable improvement' be used "as a means to
transport interstate or foreign commerce."

Such language in our view would do far more damage than to simply take
Corps jurisdiction back to 1972. We believe instead that it would conflict with
many state and federal statutes as well as judicial rulings in the highest courts.

For example, the State of Louisiana was admitted to the Union in 1812 under
the express condition: ". . . that the river Mississippi, and the navigable rivers
and waters leading into the same, and into the Gulf of Mexico, shall be common
highway, and forever free, as well to the inhabitants of the said state a. to the
inhabitants of other states and the territories of the United States, . . ." (2
Stat. 701, 703 (1812); emphasis added)
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Many other states were admitted under similar conditions, and we can trace
this same "common highways . . forever free" language back at least to the
Northwest Ordinance of 1787, and possibly further. "Torever", it, will be recalled,
"for a limitless time" or "eternally" (Webster's Collegiate )ict'.).

Under the Wright and Breaux amendments, the extent of the loss of historically
navigable waters can not be estimated without the most searching study, but
could easily represent a windfall gain to land claimants in the hundreds of
millions-if not billions-of dollars. A public give-away of public rights in un-
known quantities of land and of unknown value would seem unthinkable in this
nation.

Besides the above historical navigable waters above, the Wright and Breaux
amendments would eliminate (rom Corps jurisdiction under See. 404 the major
proportion of the nation's remaining 70 million acres of wetlands. The serioueness
of such wholesale relinquisment of federal authority can not be overstated.

Under the Wright amendment, federal projects or federally assisted projects
approved by Congress would not require Corps permits if an environmental
impact statement or environmental assessment, has been "submitted to Congress"
Nothing is stated about which of the two would be used, and nothing is stated
about the adequacy of either, or of review and approval by state and federal
agencies or the public. Further, "federally assisted" projects are not defined
through dollar value or percentage of federal assistance, and since a token federal
contribution could make nearly any project "federally assisted", there would be
widespread opportunities for abuse and avoidance of environmental controls.

Also under the Wright amendment, the Corps could delegate its authority
over "adjacent wetlands" to a state, but with no standards cited on the ability
of the state to protect the federal, state or local interests. Furthermore, this
delegation does not recognize the need for coordination across state boundaries,
as, for example, in planning for migratory waterfowl habitat. A variety of stand-
ards in the delegation agreements could arise, many of which could be within a
single Corps District or Division. Administration of such programs can be a
costly and time consuming nightmare.

The Wright amendment allows states to enter into revokable agreements with
the Corps concerning protection of other wetlands that both agree are important
to protect. Again, no standards are provided for guidance, and even within a
given state, the Corps could be faced with two different sets of marching orders.

The Wright amendment also includes language that exempts "normal farming,
silviculture, or ranching activities" and certain "maintenance" work. Such
language is discussed in the following section.

4. CLEVELAND-HARMHA AND HART AMENDMENTS

These two amendments are virtually identical. They exempt from Corps
permit authority certain "normal" farming, timber, ranching and maintenance
activities both under Sections 402 and 404 of FWPCA.

Some concerns relative to these exemptions should be expressed:
(1) What is "normal" in agricultural activities will vary greatly within a given

state and across the nation. The small farmer's "normal" operations will be
significantly different from those of corporate agribusiness, and differ in their
effects upon the goals of cleaning up the nation's streams and lakes as expressed
in Sec. 101 of FWPCA.

(2) "Maintenance" work for serviceable structures is sometimes difficult to
distinguish from activities that are in fact "new work". It may prove awkward or
impossible to draft a statutory distinction, but to lave the matter unresolved
invites certain abuses.

(3) Even though Congress may desire to exempt certain activities under
Section 404 of FWPCA, additional exemption under Section 402 may be unwise.
The reason is that many "normal" dairy and livestock feedlot operations, for
example, usually generate sizeable quantities of nutrition-rich wastewaters, the
discharge of which is both properly and traditionally regulated.

These concerns can be addressed by Congress by adding language at the end of
Section 404(d) as given by Senator Hart that gives the Corps District Engineer
and the EPA Regional Administrator. discretion to determine if such "normal"
and "maintenance" activities are either "new work" or would damage water
quality if left unregulated. The Corps recognizes the need for discretionary
authority relative to the nation's wetlands and waters; see, e.g., July 25, 1975
regulations, 33 CFR 209.120 (d)(2)(i), (40 Federal Register, page 31325).
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Based upon the July 25, 1975 regulations, the Corps has already prepared
draft public notices for some "General Permits" for certain activities. In Cali-
fornia, for example, it is estimated that one General Permit for culverts and
stream crossings associated with timber operations will cover the estimated 15,000
such operations performed annually in the state. Thus the General Permit program
(which is also given in the Cleveland and Hart amendments) has the potential
for sharply reducing the administrative and citizen work load in achieving Con-
gress' clean water aims.

Because it is a new and untried concept, some uncertainties exist relative to the
General Permit program. Indeed, it could prove to be the wiser course of action
to defer passing statutory authorization for it for a year or two, when experience
with the program would be available to aid in drafting such an authorizing
statute perhaps even more concisely.

5. SUMMARY AND CONCLUDING REMARKS

The Sierra Club positions on various aspect-s of the Corps of En ineers permit
program under the 1899 River and Harbor Act and Section 404 of F WPCA under
current discussion are:

A. The Corps program has achieved many important balanced uses for waters
and wetlands in the United States in recent years. The program has the personnel,
regulations and coordinating structure to continue, refine and expand this
important service.

B. The definition of navigable waters given in the Breaux and Wright amend-
ments is particularly unacceptable. Under this definition, untold thousands of
acres of formerly navigable waters and waterways would be removed from juris-
diction of the United States that formerly enjoyed such protection. This amounts
to a major revolution in the method of administration of the 1899 River and
Harbor Act, and in many ways sets back the jurisdiction of the United States in
waterways by over a century.

C. In addition, the Breaux and Wright amendments would delete from signifi-
cant federal protection a substantial proportion of the nation's remaining 70
million acres of wetlands. This is separate from the areas in (B) above, and repre-
sents a serious relinquishment of federal authority attained in 1972.

If these amendments were to be approved, law in this area would for the first
time in recent years diverge sharply from the direction of current progress in the
state of scientific and engineering knowledge concerning the value of wetlands to
the general public welfare. Section 404 should not be so amended.

D. Any exemption of "normal" agriculture or maintenance work as proposed
under the Cleveland and Hart amendments should be subject to review through
discretionary authority by local Ccrps and EPA officials in order that the basic
Clean Water objectives of FWPCA will be met.

According to other amendments to FWPCA given in II.R. 9560 and S. 2710,
federal control of purse strings on some $35 billion in Clean Water sewage plant
construction funds would be given to the states without adequate controls.
Further, the states would decide on spending priorities. The taxpayers' funds
could thus go to projects using inferior technology, to clean waters of one state's
shore of a lake while the other shore is green with slime, and to construct inter-
ceptor sewers for subdivisions while the treatment plants were not improved at
all. These amendments are given in Section 12 of S. 2710, which would add
Sections 213 et seq. to FWPCA. The Sierra Club opposes these amendments.

SUPPLEMENTARY FACT SHEE---RE: S. 2710

S. 2710 was passed by the full Senate in December 1975 aspurely authorization
legislation for EPA programs which had exhausted their funds.

In the House a number of amendments were added which are fiscally irresponsi-
ble and would weaken the Federal Water Pollution Control Act Amendments of
1972 (P.L. 92-500). The most damaging amendments are as follows:

SECTION 16, 404 DREDGE AND FILL PERMIT PROGRAM (WRIGHT AMENDMENT)

This amendment would remove Federal protection from millions of acres
of the nation's wetlands. The louse held no hearings before adopting this amend-
ment. The amendment was not the product of rational inquiry and debate but. was
passed in reaction to unfounded allegations that the program-which is effectively
protecting valuable national resources-was in unwarranted intrusion into the
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day-to-day activities of ordinary citizens. In fact, the program, under the regula-
tions proposed by the Army Corps of Engineers, would exempt activities of
minimal importance and only require permits which have really major impacts
on our nation's waters (example-the Marco Island decision prevented the filling
of more than 2,000 acres of oceanside mangrove swamp). If the Corps' regulations
are allowed to operate it will soon become apparent that there is little regulatory
interference with the activities of the average farm, ranch, or forest products
operation. However, if it is determined that the Senate must make a legislative
change to this program now, an approach similar to that of the Hart amendment,
which exempts particular activities but does not alter the scope of the program,
would be acceptable.

SECTION 12, SECTION 21-CERTIFICATION (CLEVELAND/WRIGHT AMENDMENT)

This would delegate from EPA to the states approval authority over applica-
tions for Federal construction grants. The record of the grants program (as
established by EPA and GAO reports) indicates that there are program differences
in the quality of state performance. Since Federal grants have been available to
cover 75% of the cost of treatment facilities there has been a tendency to over-
build to take advantage of federal subsidies. Data on O&M reveal that many plants
do not meet their designed performance levels. The Cleveland/Wright amendment
lacks safeguards which would prevent unqualified states from obtaining the pro-
gram or to ensure that federal dollars are not spent for plants which are oversized
and don't work properly. Moreover, the amendment does not protect citizen suit
rights or NEPA requirements.

The Senate should hold hearings on the State Certification issue and prepare
a delegation amendment which contains safeguards to prevent unwise delegations
and waste of federal funds.

SECTION 12, SECTION 214, PRIORITY OF CATEGORIES OF PROJECTS (ROE AMENDMENT)

This would free states to spend Federal funds for collector sewers, which
stimulate unpl)anned growth and create pollution, rather than for treatment fa-
cilities to clean up existing pollution problems. Federal funds should be ear-
marked for their primary purpose--pollution control-not the subsidy of low
density residential development on vacant land. This amendment is fiscally
irresponsible and should be deleted.

SECTION 12, SECTION 216, NON-FEDFRAL WAIVER (ABZUO AMENDMENT)

This would allow EPA to permit a municipality to build a treatment plant with-
out local matching funds (i.e. with 100% federal funding) if the municipality had
exhausted its bonding capability. This could result in poorly planned plants and
would encourage municipalities to manipulate their bonding capabilities in order
to qualify for )lants paid for entirely by the Federal government. This amendment
is fiscally irresponsible and should be deleted.

SECTION 19, RULE AND REGULATION REVIEW (LEVITAS AMENDMENT)

This would allow either chamber of Congress to veto regulations issued under
the Federal Water Pollution Control Act if the chamber acts within 60 days
of the date the regulations were promulgated. The amendment upsets the balance
between the legislative and executive branches of the government and between
the two houses of Congress. It favors special interest groups which could mobilize
quickly against regulations which they opposed. Representatives of the broad
public interest would be disadvantaged because they would be less able to react
quickly to come to the support of good regulations or to oppose bad ones. The
amendments would introduce delay and uncertainty into the regulatory process
and divert congressional time and attention from the legislative process. The
amendment should be deleted.

The Senate should stick to its original intention of passing only authorization
legislation this session. It is planned that the Congress will begin a major review
of P.L. 92-500 next year when it considers the findings and recommendations of the
National Commissiot. on Water Quality. The Senate should defer, until that time,
legislation on the major substantive issues that are raised by the blouse amendments
to S. 2710.
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Should the Senate decide to accept substantive amendments this session, they
should not do so without hearin in addition to the hearings scheduled on Sec-
tion 404, the Senate should hold hearings on State Certification and the other new
sections proposed for addition to Title II of P.L. 92-500. Many of these sections
were the subject of only pro formal hearings in the house and have never been the
subject of hearings in the Senate.

SIERRA CLUB,
Washington, D.C., July £0, 1976.

Re H.R. 15, The Lobbying Act.

Hon. WALTER FLOWERS,
Chairman, and Members of the Subcommittee on Administratie Law, House Judiciary

CommiUee, House of Representatives, W1ashington, D.C.
DEAR CHAIRMAN FLOWERS AND MEMBERS OF Tite SUBCOMMITTEE: In your

deliberations on the Public Disclosure of Lobbying Act, we hope you will take
into consideration the attached suggested amendments.

As we noted in our June 7th letter to Chairman Rodino, and as the attached
memoranda describe, the proposed bill would impose a nearly unbearable clerical
and financial burden on organizations such as the Sierra Club. Such legislation
would discourage grass-roots response to proposed federal legislation and
regulation.

Our suggested amendments would spare voluntary membership organizations
from having to account for the countless efforts of non-paid members who partici-
pate in the decision-making process at the Federal level. We suggest that certain
lobbying solicitations and communications by affiliates be excluded from the
coverage of this legislation and we recommend deletion of the requirement for
identification of contributors of $2,500 or more.

We urge you to consider these matters in further hearings, in order to evaluate
possible inpairment of citizens' rights to join together to petition their government.

Sincerely,
RHEA L. COHEN,

Washington Representative.
Attachments: 4.

SUGGESTED AMENDMENTS TO THE PUBLIC DISCLOSURE OF LOBBYING ACT OF 1976

I. Insert the following new paragraph See. 2(12) and redesignate paragraph 13
accordingly:

"Section 2(12). The term 'voluntary membership organization' means an
organization composed of persons who are members thereof on a voluntary basis,
and who, as a condition of membership, pay regular dues, subscribe to one or
more publications, or make contributions to such organization. Such an organiza-
tion may choose to treat its regional, state or local units either as part of the
organization or as affiliates for the purpose of complying with this Act."

This amendment would simply add to the definitions section a definition of a
"voluntary membership organization", and specify that such organizations may
treat their local units as affiliates.

II. Strike Section 3(b) (2) and substitute in lieu thereof:
"3(b)(2) a communication or solicitation made through a speech or address

which is open to the public, or through a newspaper, book, periodical, newsletter,
magazine or circular published for distribution to the general public or to the
membership of an organization, or through a radio or television broadcast."

This definition should be amended for completeness, to protect First Amend-
ment rights.

III. Add a fourth paragraph to Section 3(b):
"(4) a communication or solicitation made by any non-paid chief executive

officer, any principal operating officer or member of a chapter, division or sub-unit
of a voluntary membership organization."

This amendment would explicitly exempt an organization's non-paid members
from the requirements of the Act. As it is written, the house bill does not include
them in its reporting requirements. However, the Lobby Act which passed the
Senate (S. 2477) does cover non-paid members under its requirements.

The Sierra Club's Controller, Allen Smith, has estimated that it would cost the
Club $250,000 per year to comply with either the House or the Senate bill. As the
attached memoranda show, a large portion of that cost would be attributable to
registering and reporting the activities of "affiliates" operated by non-paid mem-
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bers. In adiitioi,o other non-monetary costs will also accrue and are likewise
highlighted in the memoranda. Therefore, we hope the House will not adept the
Senate language and instead will insert a clear exemption.

IV. Section 6(b) amend to read:
"(a) Each organization shall, not later than thirty days after the last day of each

quarterly filing period . . .
This amendment would provide voluntary membership organizations with the

needed additional time in which t0 prepare their reports. Fifteen days would be
inadequate time in which to retrieve and process lobby data from the divisions
of such highly decentralized grassroots groups as the Sierra Club.

V. Section 6(b)(2) add at end:
"Any organization whose affiliates if treated separately, would not ha% e to

register under this Act, may report the annual budgets of such affiliates and es-
timates of the proportion of such annual budgets expended in any fiscal quarter
on lobbying communications and solicitations. The Comptroller General shall
not require detailed record-keeping on the expenses of any such affiliate."

VI. Section 6(b)(5) amend to read:
"(5) a description of the ten issues concerning which the organization filing

such report engaged in activities described in section 3(a) and upon which the
organization spent the greatest proportion of its efforts, and a general description
of any other issues engaged in such activities;"

This amendment would make this sub-section considerably less burdensome
to comply with, while still providing the information Congress desires. Most
organizations do not conduct lobbying activities on more than twenty-five
issues in a quarter. Therefore, the present language would, in effect, require
detailed descriptions of practically every issue "concerning which an organiza-
tion spend the greatest proportion of its efforts," and a general description of the
other issues. To be useful, the Act should require reporting of only that information
which is necessary to reveal where excessive influence has come from. Limiting
to ten the number of issues which have to be reported in detail, will tailor this
legislation to more closely fit the needs of the Congress as well as decentralized
voluntary membership organizations which would behardest hit by this legislation.

VII. Strike Section 6(b)(6) and Section 6(c):
The first section requires lobbying organizations to include in their reports

descriptions of solicitations which they initiated or for which they paid.
The second sub-section requires an organization which "causes an affiliate

. to engage in a solicitation relating to an issue with respect to which the
regitered organization is engaging" in lobbying to report such solicitation.

Under both sub-sections it would be virtually impossible for many volun-
teer membership organizations to keep track of each lobbying solicitation that
it makes. The expense of collecting materials and data, of processing reports
and of postage costs, the uncertainty of even being fully in cor pliance plus the
subsequent chilling effect upon First Amendment rights, wouL. ' e odious to a
free people.

Alternatively, we suggest the following amendments as a package
Delete Sectiorn 6(b)(6) and substitute in lieu thereof:
"A description of the subject matter of solicitations initiated fr paid for by

such organization and the general means of distribution of such soil itations."
And delete Section 6(c) and substitute in lieu thereof:
"(c) If an organization which is required to register under this Act urges,

requests or requires an affiliate which is not so registered to engage in s 'icitations
relating to an issue with respect to which the registered organization i:i engaging
in any activity described in section 3(a):

(1) the registered organization must report the identity, location an i approxi-
mate number of members of the affiliate together with a general dee .ription of
the nature of the activities in which the affiliates were requested to engage;

(2) if the affiliate expends more than $25,000 with respect to such issue, then
the registered organization or the affiliate must report such activities of the
affiliate pursuant to subsections (a) and (b) of this section."

VIII. Section 6(b)(8) and substitute in lieu thereof:
"6(b)(8) For purposes of this section, no member of an organization shall be

identified in such report because of membership in such organization, but the
organization itself shall be so identified."

This amendment would eliminate a requirement to publish in the Federal
Register all donors of $2,500 or more per year. Not only would contributions be
discouraged by such a requirement, but also those donors would be handy sub-
jects for nuisance solicitations.
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THE FINANCIAL IMPACT ON THE SIERRA CLUB OF PROPOSED LOBBYING
DISCLOSURE LEGISLATION

(By Allen E. Smith, Sierra Club controller)

The scope of both the House and Senate versions this legislation could reach
as far as reporting requirements for all of the Club's volunteer divisions, as well
as paid national and division staff, particularly where solicitation to lobby both
the Congressional and Executive branches are involved.

The Sierra Club has no built-in accounting system which is sufficient to
encompass the proposed lobbying disclosure reporting requirements. A highly
decentralized grass-roots organization largely run by volunteers and only partially
staffed by a corporate organization, the Sierra Club comprises a national staff,
plus: 10 regions, 50 chapters, 242 groups, and 165,000 members.

The regions, chapters, and groups-the Club's divisions-are almost entirely
run by 500 volunteer leaders. As many as 5,000 volunteers are actively involved
in varying Committee and Subcommittee capacities. While the national staff is
about 125 people, there are about 12 staff at the level of the larger chapters. The
central accounting office of the Sierra Club does not manage nor control the
finances of the chapters and groups except once a year, when we are provided
with summary financial statements by them to consolidate with the national
Club's financial statement pursuant to filing our annual tax returns. In addition
to funds raised on their own, the chapters are given quarterly dues allocations:
However, the disbursement of that money is neither controlled by the national
Club nor is it reported in detail to the national Club.

The burdens of either version of the proposed lobbying disclosure legislation
would force the Sierra Club to adopt centralized reporting procedure-A which
exceed our existing capabilities. It also could pus) us into centralized accounting
to bring the 50 chapters with their 242 groups up to accounting standards not
now possible with our present systems, and not otherwise deemed necessary
under the present rules of accounting relating to the national Sierra Club's
financial statements.

We are thus faced with a minimum annual cost of $250,000.00 to provide some
form of the following structure:

Estimated A annual Budget Additive

10 Regional administrators/accountants:
Salary--------------------------------------------------------$12, 000
Expenses, $3,000-$15,000 times 10--------------------------150, 000
Increased data processing-25, 000

Increased central accounting office staff:
1 Accountant/administrator, 2 Clerical support:

Salaries (total)-----------------------------------------35, 000
Expenses ---------------------------------------------- 5, 000

Total- - - -40, 000
Increased external audit fee (to review regional, chapter and group

books)-------------------------------------------------... -35,000
Total (minimum) ------------------------------------ - 250, 000

There can be no argument, within either the accounting profession or the field
of regulatory reporting, that any form of accurate reporting of transactions and
financial data must be gnerated by a system which can support and substantiate
the end result reported, and which can provide an audit trail to prove the au-
thenticity of that reported. When regulatory/disclosure reporting systems are
proposed by government, an assumption is often made that most reporting require-
ments, can readily be met by slight modifications or additions to the existing
accounting systems of the organizations involved. Without debating the pre-
sumptuous nature of such assertions, it is sufficient to point out that most often
those reporting costs exceed the original scope and intent of an organization's
reporting system.
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THE CHILLING EFFECT ON CITIZEN PARTICIPATION IN NATIONAL DECISION-

MAKING UNDER BOTH H.R. 15 AND S. 2477, THE PENDING LOBBY BILLS

(By Carl Pope, Sierra Chib Director of Political Education)

The provision of the Senate-passed lobbying bill, S. 2477, inevitably exert a
substantial chilling effect upon the volunteer leadership of the Sierra Club. The
most drastically affected individuals would be chapter chairmen and chapter
conservation chairmen, who are also the key individuals in keeping a healthy
grass-roots effort going.

The chapter chairman would be considered the chief officer of an affiliated
organization. There are an average of 4 to 6 groups under a chapter, and these
groups would also qualify as affiliates. The groups, with rare exceptions, have no
paid staffs, but in many cases their chief executive and operating officers engage
in sufficient volume of communications that their activities would have to belog .dSinee in most cases principal responsibility for conservation work lies with the

chapter or group conservation chairmen, they too, would qualify as principal
operating officers, as well as the chairman. This means that in addition to paid
staff, if any, the chapter chairman would be responsible for ensuring that the
activities of 8 to 12 volunteers-none under actual supervision-be logged; that
all telephone calls made from the chapter or group offices (or members' homes, if
there is no office) soliciting members to call their Congressmen, comment on an
environmental impact statement (if it involved a contract or lease), or appear at a
wilderness hearing, must be kept track of so that the total expended on the solicita-
tion, could be reported. Where, as is often the case, the group chair and conser-
vation chair conduct independent solicitations of members, and submit telephone
bills, those bills would have to be logged, separated into issues for purposes of
determining the ten most important, and separated as to direct lobbying and
lobbying solicitations.

In some cases, chapters cover two, three, or even four states. The degree of
contact between the chapter chairman and the groups is minimal-lobbying
solicitations by the groups originate directly with the Washington office or the
San Francisco' office. The groups and chapter budget books are maintained by
volunteers, also not under the direct supervision of the chairman and not normally
at nearly the level of sophistication required to comply with the provisions of the
Senate bill. Some volunteers who make telephone calls and who later request
reimbursement do not do so on a quarterly basis, nor do they keep track of which
issues on which they made the calls.

The chapter chairman sees this dilemma: to the extent that he would pressure
his volunteers to keep records of each phone call, force them to break down and
allocate the costs of each issue alert publication, and insist chapter members
working with other groups keep track of how many individuals are reached and
what costs are involved, two unwanted results could occur. The response by many
of his volunteers would be to ignore the reporting requirements, placing the chair-
man in the position of being unable to comply with the law. Alternatively, many
volunteers, already overburdened by their activities would cease engaging in
those Federal issues rather than to suffer the bother, hassle, and sense of legal
threat involved in federal lobbying under this legislation.

It is conceivable, of course, that some volunteers will continue to put in the same
number of hours on federal matters as before, but a significant part of those hours
in the case of the group chairman (probably 30-40%) will be spent on paperwork
trying to comply with the reporting requirements, diminishing the total effort of a
critical link by that 30-40%/c. The 30-40% figure is based on the need, at the end of
the quarter, to call each of the active volunteers who responded to solicitations
and collect data of further solicitations, number reached, copies of material,
expenses and allocation of expenses to each issue.

Since in all too many cases it is easier for the volunteer to relate to a local or
state issue, since the oices involved are likely to be closer to the volunteer and
physically more accessible, the net effect would be to cripple the chairman's efforts to
keep his volunteers working to influence federal decision-making.
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THE RECORDKEEPINo BURDEN: LOBBYING SOLICITATIONS BY "AFFILIATES"
UNDER H.R. 15, THE PROPOSED LOBBYING BILL

(By Eugene Coan, Sierra Club National Issues Director)

The national Sierra Club and all of its divisions ("affiliates") that engage in
efforts to influence Congressional or administrative decisions by means of generat-
ing public response would have to keep track of each such lobbying solicitation,
including:

(I) The extent of coverage of these federal issues in each medium of com-
munication, including nationwide specialty newsletters, regional as well as all
chapter and group one-time issue "alerts", telephone campaigns, and other out-
reach efforts. Each medium would have to be analyzed-not only to comply with
the comprehensive companion bill, S. 2477, but also to substantiate the lesser
reporting required by H.R. 15--in terms of its audience-geographic spread,
number of persons, and state-by-state breakdown if any one state received 500 or
more.

(2) Each mailing the Club or its affiliates made would have to be itemized,
including description of the issue involved, number of persons who received the
mailing, and states which received 500 or more.

(3) Each telephone call or in-person effort, whether by employees or volunteers,
to elicit grass-roots support on federal issues would have to be tallied.

(4) Copies of each national, regional, chapter and group written solicitation
would have to be filed for five years in the Club's central accounting office to
substantiate the reports.

5) The total expenses involved in each solicitation would have to be logged.
6) Finally, for each solicitation designed to reach affiliates there would have to

be a breakdown of the affiliates reached and the number of persons reached in each.
Considering that the Sierra Club's volunteer members watch-dog many federal

agencies' contract activities-timber sales, park concessions, mineral and offshore
oil and gas leases-it would be a nearly hopeless effort to keep accurate and
complete records without totally transforming the Club from a spirited grass-roots
action base into a highly centralized and probably demoralized organization.

GREATER FORT WORTH SIERRA CLUB,
Fort Worth, Tex., July 25, 1976.

Subject: Statement for the record of the July 27-28 hearing on section 404 of the
Federal Water Pollution Control Act.

Senator JENNINGS RANDOLPH,
Chairman, Public Works Committee, 402 Dirken Senate Office Building, Wash-

ington, D.C.
The Greater Fort Worth Group of the Sierra Club believes that it is premature

to consider amendments to Section 404 of the Federal Water Pollution Control
Act and that the Senate should consider no amendments until the full three-phase
program has gone into effect and can be evaluated completely and objectively.

The Section 404 permit program, when fully implemented, will give legislative
protection to most of our Nation's formerly unprotected wetlands. This is ex-
tremely important in view of the numerous values of wetlands. Wetlands are rich
In plant and animal life and are among the most productive of all ecosystems; they
purify water supplies, provide natural floodwater storage, and recharge the ground
water; they provide nursery areas for fish and shellfish; and they provide unique
recreation opportunities. In recognition of these values and to bring attention to
the ongoing rapid loss of this great natural resource, the National Wildlife Federa-
tion designated "Save Our Wetlands" as the theme of this year's National Wildlife
Week.

We feel that the Section 404 permit program will have particular importance in
saving wetlands in Texas. This state has the financial capability to develop larqe
scale water projects, and many of the largest water development projects now in
existence in Texas are state, not Federal projects. State projects are usually single
purpose and make no attempt to mitigate or compensate environmental destruc-
tion. The 404 program will provide our state's wetlands with legislative safeguards
by bringing state water development projects under the purview of the National
Environmental Policy Act and the Fish and Wildlife Coordination Act.
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We urge the Senate Public Works Committee and the Senate to delay action on
Section 404 until the program is fully operative and decisions can be based on a
complete and objective review.

JON R. NICKLES,
Conservation Chairman.

LOMA PRIETA CHAPTER, SIERRA CLUB,
Palo Alto, Calif., June 22, 1976.

Re S. 2710 (It.R. 9560) For the record of the hearing, July 27-28, 1976.
Senator JENNINGS RANDOLPH,
Chairman, Public W1orks Conimiltee, Senate Office Building, Washington, D.C.

DEAR SENATOR RANDOLPH: The Loma Prieta Chapter of the Sierra Club is
most concerned about amendments to the Federal Water Pollution Control Act
which will leave most of our nation's remaining wetlands unprotected under
Section 404.

We urge you to defeat the Wright-Breaux amendment, H.R. 9560, which has
been added to S. 2710.

The pro:'osed re-definition of "navigable waters" in that amendment is highly
restrictive and considered a seriously retrogressive action in water resources
management. This amendment would prevent the application of environmental
controls on approximately 85% of the nation's wetlands, and leave them com-
pletely unprotected.

We question the allocation of $35 billion to state governments for sewage
treatment plant construction without adequate environmental and fiscal safe-
guards, and without EPA review, under such a "state certification" program.

It would be a crucial mistake in water resource management, under the proposed
amendment, to prohibit the authority of the Corps of Engineers under the narrow
definition of "navigable waters". The Corps' record in protecting our nation's
wetlands under the Act has been very good.

Further, this amendment would not protect the requirement for environmental
impact statements, or the right of citizens to sue.

Additionally, we absolutely disagree with the proposed reduction of the maxi-
mum civil penalty for a hazardous chemical spill from $5 million to a mere $50,000
under the amendment, which is a severe blow to the power of the Act.

We feel the amendment does not provide sufficiently for adequate environ-
mental impact statements, and their conscientious review and approval on
proposed projects in the wetlands.

We question the adequacy and accuracy of information to Congressmen on
this wetlands issue. We are also concerned that the views and testimony from
public interest groups have not been heard sufficiently.

We disapprove of the lack of opportunity, as yet, for submittal and hearing of
testimony from LPA and the Corps of Engineers, and hope you will encourage
and receive this testimony.

We urge you to pass a bill which will simply extend funding for the Water
Pollution Control Act (P.L. 92-500), for one moreyear, rather than accept this
grossly inadequate and premature revision. DO NOT approve in Conference or
in Committee atiy bill containing substantive changes in the law.

Please protect our wetlands. Thank you for your support.Respectfully,
JOSEPH CARLETON,

Conservation Chairman.

SIERRA CLUB, FLORIDA CHAPTER,
Gainesville, Fla., July 12, 1976.Hon. JENNINOS RANDOLPH,

Chairman, Public Works Committee, 4904 Dirkeen Senate Office Building,
Washington, D.C.

DEAR SENATOR RANDOLPH: The enclosed statement expresses the strong
support of the Florida Chapter of the Sierra Club for the three-phase program
developed by the U.S. Army Corps of Engineers to implement Section 404 of the
Federal Water Pollution Control Act. Please include this statement in the record
of the hearing of July 27-28 on Section 404.

Sincerely yours, JONATHAN K. LEE, Chairman.
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STATEMENT OF THE FLORIDA CHAPTER OF THE SIERRA CLUB, FOR THE RECORD
OF THE HEARING OF JULY 27-28, 1976, REGARDING SECTION 404 OF THE
CLEAN WATER ACT

The Florida Chapter of the Sierra Club urges the Senate Public Works
Committee to support the full three-phase program developed by the U.S. Army
Corps of Engineers to implement Section 404 of the Federal Water Pollution
Control Act. We believe that the regulations developed by the Corps provide a
sound basis for a program to protect our waters and wetlands from unwise dredge
and fill activities.

Florida, with its long coastline and extensive wetlands, will be among the
states most affected by this program. Our wetlands are an irreplaceable natural
resource which, in their natural state, are vital to the ecological balance of
Florida's inland and coastal areas. They are essential for the production of marine
and inland wildlife, waterfowl, finfish, shellfish, and vegetation; for the mainte-
nance of protective barriers against floods, hurricanes, and other storms- for the
absorption of salts and pollutants; and for the recreation and aesthetic enjoyment
of the people of Florida and the nation.

For these reasons the Florida Chapter has long supported both state and
federal action to protect inland and coastal wetlands, to prevent their destruc-
tion, and to manage necessary economic development in a manner consistent
with their preservation.

The House (Wright-Breaux) amendment destroying the Section 404 program
attacks the principle that effective pollution control measures must apply to all
waters, not just narrowly defined 'navigable waters." The House amendment
would stop the 404 program from controlling the discharge of polluted dredged
or fill materials into most of America's streams, rivers, lakes, and wetlands.

We believe that this is not the time to amend Section 404. Changes should
not be considered until after the full three-phase program has gone into effect.

However, if the Committee determines that it is necessary to amend Section
404, the Senate Hart-Cleveland amendment is very much preferable to the
House Wright-Breaux amendment. The Hart-Cleveland amendment would ad-
dress directly those issues raised by opponents of Phases II and III of the Corps
program, while keeping the key features of the program intact. The Hart-Cleveland
amendment would write into law the exemptions for farming, silvicultural, and
ranching activities and the general permit program for projects having minimal
environmental impact already set for Phases II and III in the Corps regulations.
It would provide for a Corps/EPA progress report by December 3,1971u on the
implementation of Section 404.

A vote to destroy the Section 404 program would be a vote with a potentially
greater negative impact on Florida's environment than any other in recent years.
The Florida Chapter of the Sierra Club urges the Senate Public Works Committee
to give the 404 program a chance to operate. It will provide the kind of protection
our waters and wetlands desperately need.

SIERRA CLUB,
POTOMAC CHAPTER, DELAWARE GROUP,

Newark, Del., July 23, 1976.
Hon. JENNINS RANDOLPH,
Chairman, Public Works Commi/tee,
4001 Dirkeen Senate Office Building.

DEAR SIR: For the record of the hearing of July 27-28, 1976 on Section 404
of the Clean Water Act.

Sierra Club, Delaware Group strongly supports Section 404 and feels it is
premature to amend it. The full three-phase program has not been in effect to
even consider any changes. If any amendments are to be considered the Sen-
ate Hart-Cleveland amendment is preferable to the Wright-Breaux House
Amendment.

By amending Phase II pertaining to permits of fill on the floodplain, an out-
side mediator would be eliminated. We have a perfect example in Delaware of a
case involving a bridge on fill in the floodplain proposed by our highway depart-
ment. The funds to be used are state only. Objecting to this type of construction
and fill in the stream bed we went through all the necessary local governmental
agencies. Without any satisfaction, our only recourse left was to request a hearing
from the U.S. Army Corps of Engineers who must issue a permit. By allowing
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the states to have the total responsibility for issuing permits of this type we
lose an outside objective review. Many times the political pressures envelop
causing the economics in construction to override the environmentally sound.
Cost of measures to correct adverse environmental impacts would come from
budgets of public agencies other than the highway department.

Frequent y the corps gets the end result of bad construction and planning
and must control the flooding in and out of navigable waters. This control should
be developed before the adverse effects are there to help prevent high costs of
remedial repairs and destruction in our wetlands.

We suggest that either the U.S. Department of Fish and Wildlife, Environ-
mental Protection Agency or the U.S. Army Corps of Engineers be an outside
non-political group to review such matters.Respectfully, Mrs. MARGUERITE G. JAHN.

STATEMENT FOR THE RECORD OF THE HEARING OF JULY 27-28, 1976 ON SECTION
404 OF THE FEDERAL WATER POLLUTION CONTROL ACT BY THE hio GRANDE
CHAPTER OF THE SIERRA CLUB

The Federal Water Pollution Control Act (P.L. 92-500) was adopted to protect
the chemical, physical, and biological integrity of the nation's waters. Section 404
provides an important aspect of this protection by helping to reduce the amount
of silt. Silt is a major contaminant of rivers, especially in the southwest.

It is Important to recognize that the intent of Congress in adopting PL 92-500
was to protect all of the water of the U.S., not simply navigable waters. Appro-
priately, the courts and various agencies have defined "navigable waters" in the
broadest possible context. It is entirely inappropriate for Congress to change that
definition which has been developed over a period of years, in one brief session,
without the benefit of adequateh earings.

To protect the integrity of the nation's waters, the Federal Water Pollution
Control Act must address all watersa nd wetlands.

Phases II and III of the implementation of Section 404 are absolutely essential
to the protection of the waters of New Mexico. If the definition of navigable
waters recommended by the Wright-Breaux amendment prevails, none of the
Rio Grande and its tributaries in New Mexico above Elephant Butte Reservoir
will be protected, nor will the Gila, San Juan, Canadian and Pecos Rivers be
protected from dredging and filling. This is essentially all of the surface water
of New Mexico.

People in the Corps of Engineers in New Mexico, who have been in the process
of implementing Phase II of Section 404 have indicated in personal conversations
with us that the implementation is running smoothly and is not an excessive
burden.

We have had several examples already of the law functioning very well in
facilitating excellent coordination and cooperation between the Highway Depart-
ment, the New Mexico Game and Fish Department, the U.S. Fish and Wildlife
Service, and the Corps of Engineers, in mitigating damage to rivers and wetlands
due to river crossing projects. This would not have happefied without the require-
ments of Section 404 and related regulations.

Citizens in the Albuquerque area are vitally interested in protection of an
oxbow wetland on the Rio Grande within the city limits. Section 404 of PL 92-500
(without amendment) will provide a means of mitigating damage to this area
which might result from construction of an irrigation drain and related road
which are proposed. Without Section 404 the proposed work can proceed with
no consideration being given to the effect on the river or the adjacent wetlands.
The amended version of Section 404 beig proposed would not apply.

The San Juan River in northwestern New Mexico is probably the finest trout
stream in the southwest. Without Section 404 of PL 92-500, and specifically
phases II and III of the Implementation regulations, this stream will be un-
protected from dredging, filling, and siltation.

I have had considerable experience in the implementation of PL 92-500 in
the past 3% years. We are just beginning to see the fruits of these efforts. We
urge you to strongly resist any efforts to amend Section 404, or any other section
of PL 92-500, at this time. Any consideration for amendment should be done
in the context of the entire law, since all sections are interrelated with the ultimate
goal of protection of the physical, chemical, and biological integrity of the
nation's waters.
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SAN FRANiCISCO BAY CHAPTER SIERRA CLUB,

Hon. JENNINGs RANDOLPH, Oakland, Calif., July 3, 1976.

Chairman, Public Works Commitee,
Senate Offic Building, Washington, D.C.

Request that the following statement be included in the record of the hearing
of July 27-28 1976, on Section 404 of the Clean Water Act.

The San Francisco Bay Chapter of the Sierra Club is deeply concerned about
the fate of wetlands in San Francisco Bay and its connecting waterways. The
immediate source of our concern is the hasty amending process being carried out
on Section 404 of the Federal Water Pollution Control Act, which is premature
in view of the total review of the Act and its implementation programs scheduled
by the Senate for next session.

As a result of this amending process to supposedly make the job of cleaning
up our Nation's waters easier, a significant portion of these waters (everything
not big enough to float a barge) have lost protection against discharge of polluted
dredged materials under the House Wright-Breaux Amendment. We request
acceptance instead of the Senate Hart-Cleveland Amendment which would
clarify the existing 404 regulations by exempting from regulation all normal
farming, silviculture, and ranching activities and authorizing a general permit
program for projects having minimal environmental impact, but would still
include under its protection vital marshlands and smaller tributary waterways.
As any student of biological systems recognizes our waterways form an inter-
connected network, and it is not possible to withdraw some portion of this system
and allow certain things to happen there (i.e. dumping of polluted materials)
without having it eventually effect the entire system. In addition, we emphasize
that fresh and salt water marshlands are extremely valuable for their capabilities
to utilize quantities of pollutants such as excess nutrients and organic wastes
from their tributaries, to store flood waters, and to nurture the young of many
fish, birds, and other wildlife, some of whom we in turn rely on for food. As such
these wetlands are in critical need of protection from pollution and the wholesale
filling which is a primary concern for unprotected bay-edge marshlands.

Please support implementation of the full three-phase program of the Water
Pollution Control Act prior to any consideration of substantial changes.Thank you. PAULA CARRELL,

Conservation Coordinator.

SIERRA CLUB,
SOUTHERN PLAINS REGIONAL CONSERVATION COMMITTEE,

Norman, Okla., July 14, 1976.Hon. JENNINGS RANDOLPH,

Chairman Public Works Committee, U.S. Sencte, 4 02 Dirkeen Senate Office
Building, Washington, D.C.

DEAR SENATOR RANDOLPH: I am writing you in order that these comments of
mine can be included in the hearing record of your committee concerning section
404 of the 1972 Water Pollution Control Act Amendments. I understand that
this hearing will take place on the 27th and 28th of July, 1976.

While I am certain that you are aware of the Sierra Club's position supporting
the present "404" program I felt that it might be useful to include some of my
personal experiences and views dealing with the implementation of PL 92-500
in the region of the nation in which I live.

For the past two years I have been closely involved in the publi* participation
portions of the implementation of this vital act of Congress First, I attended a
three day workshop on water quality sponsored by the EPA along with many
citizens and state and local officials trying to learn more about what this 1972
law would mean to them locally. Then I directed a state workshop to get this
message out to citizens and local officials (also under the sponsorship of EPA).
Later I helped develop a tape-slide show to be taken to small towns in Oklahoma
to present these same facts before audiences unreached by the earlier workshops
(this was also sponsored by EPA). This past year I have been appointed to two
advisory committees to provide technical oversight on the development of the
"208" planning process required in the 1972 act. One of these committees covers
metropolitan Oklahoma City and the other covers all the state of Oklahoma
minus the metropolitan areas. This is a very rewarding and challenging experience
because the matter of areawide waste water management is the key to meeting
the long range goals of P.L. 92-500.
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This brings me to section 404. 1 have on my desk, copies of the House version
(Wright-Breaux Amendments) passed last month. I also have the alternate
amendments (Cleveland-Harsha Amendments) that were not incorporated in
the final House version. Speaking as a professional geographer, it seems clear to
me that what the House did violates the entire purpose of the original 1972 act.
That purpose (although not. actually stated in those terms) was to make it na-
tional policy to begin treating our waters from a systems perspective and to aban-
don the clearly ineffectual past policies of treating the nation's waters as though
they (lid not constitute a true physical and l)iological system. Perhaps the House
did take the action it did because it (section 404) deals with the less dramatic
portions of the nation's water system, the out of sight wetlands and the thousands
of small tributary streams and rivers draining into the major rivers. Increasingly,
the evidence demonstrates that the qualityy of streamside vegetation and the
condition of the stream channel itself provides-or is capable of providing-
freat potential for filtering undesirable elements out of the waters passing through.
shortt, a focus of our efforts on main rivers alone will not do the job, we can

manage the tributary streams under the present provisions of section 404 to
insure that high quality water enters the main channels of the nation's rivers.

I think that it is premature to drastically alter the law regarding section 404.
The Corps of Engineers has published its guidelines for the three phases of im-
plementation of the existing law (reluctantly it seems) and these guidelines
appear to be workable and not an undue burden-either on the small agricul-
turalist or the demands on the regulatory agency. If problems develop after phase
two and three are underway then Congress should review the situation but not
now.

If the features of section 404 will provide further protection of our wetlands and
streams and in so doing bring us the benefit of enhanced water quality with no
dollar outlay for structures or maintenance, letting nature do it all for us, then
we should see the process through. Learning to work with nature rather than
against it seems to be the path of wise management and retaining the current
elements of section 404 would be following this philosophy.

Sincerely yours, MARVIN W. BAKER, Jr., Ph. D1

Regional Vice-President and Chairman.

SIERRA. CLUn-TNNES8EE CHAPTER
Knoxville, Tenn., July 21, 1,976.

Bion. JENNINGS RANDOLPH
Chairman, Public Works ommillee, 4202 Dirksen Senate Office Building, Wash-

ington, D.C.
DEAR SENATOR RANDOLPH: We would greatly appreciate the inclusion of our

statement, enclosed, in the hearing of July 27-28, 1976, on Section 404 of the
Clean Water Act.

Thank you.
Sincerely yours, WILLIAM SKELTON, Chairman.

STkTM4 ENT OF TiE TENNFSSrr, CHAPTER OF THE SITERA CLUB FOR THE
it.ARINGS OF JuLY 27-28, 1976, on SECTION 404 OF THE CLEAN WATER ACT

The Tennessee Chapter of the Sierra Club, representing the four local groups
in Tennessee (Volunteer Group, Memi)his; Middle Tennessee Group, Nashville;
]Harvey Broome Giup, Knoxville; Chattanooga Group, Chattanooga) of the
Sierra Club feel that at the present time it, is premature to be amenditig Section
404 of the Federal Water Pollution Control Act, presently in Phase I of the three
phase l)rogram. The entire program, ,a it is presently defined, should be allowed to
proceed into effect before hearing are held and amendment, taken up. However,
as amendments are being considered we feel we must speak up at this time.

Our wetland areas are extremely valuable to our nation for their capal)ilitieA
to break down and remove quantities of pollutants such as nutrients and organic
wastes from their tributaries, to store flood waters and to help maintain the lower
end of the food chain. We are deeply concerned about the impact the Wright-
Breaux House Amendment will have upon our nation's wetland areas if its pro-
visions become law.

76-161-76---49
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We find the Senate Ilart-Cleveland Amendment preferable to the Wright-
Breaux House Amendment because it would write into law the exemptions and
general permit program already set for Phases II and III in the regulations and it
would provide a progress report for the Congrcss to review at the end of next year.

We feel we should point out additionally that the Ilouse amendment would stop
the Section 404 program from controlling the discharge of polluted dredged ma-
terials into tributaries of drinking water supplies that do not happen to fall inside
the House's narrowed definition of "navigable waters."

In conclusion, the present wetlands protection under Section 404 has proven to
be an excellent program to protect our wetlands and all efforts should be made to
support and continue this program.

SIERRA CLuB-T-NNESSEE CHAPTER,Kn oxville, Ten, n., July 21, 19W6.

Senator HOWARD II. BAKER, Jr.

Senate Office Btilding,
Washington, D.C.

I)FAR SENATOR BAKER: Enclosed is a copy of our statement which we have
sent to Senator Randolph for inclusion in the July 27-28 hearings on Section 404
of the Clean Water Act before the Senate Public Works Committee. We are speak-
ing for the four local groups (Volunteer Group, Memphis; Middle Tennessee
Group, Nashville; Harvey Broome Group, Knoxville; Chattanooga Group,
Chattanooga) that comprise the Tennessee Chapter of the Sierra Club, numbering
approximately 930 members, in the interests of protecting our wetlands.

We would be most appreciative of any help you might render in insuring that
our statement. be included in the hearing record.

We also urge that you, in the interest of protecting our nation's wetlands,
support the ftart-Cleveland Amendment to the Federal Water Pollution Control
Act.

Sincerely yours, mWILLIAM SKELTON, Chairman.

(The statement referred to precedes this letter.)

STATEMENT BY THE SOUTHERN FOREST PRODUCTS ASSOCIATION IN SUPPORT OF
WRIGHT AMENDMENT TO WATER POLLUTION CONTROL ACT OF 1972

The Southern Forest Products Association is an organization of forest products
manufacturers with operations in Alabama, Arkansas, Florida, Georgia Louisiana
Mississippi North and South Carolina, Oklahoma, Tennessee, Texas, and
Virginia. SFPA members represent almost half of the total Southern Pine lumber
production, which is nearly one-third of the total U.S. domestic softwood lumber
output.

The Association is concerned with the court-mandated regulatory program of
the Army Corps of Engineers in conjunction with Section 404 of the Water
Pollution Control Act of 1972 because of its potentially calamitous effect on
forest management and timber supply in the South. The probable consequences
of the program with respect to forestry can best be understood from analysis of
forestland ownership in the region and attendant problems and needs.

Ninety-three percent of the South's 192 nillion acres of commercial forestland
is privately owned, 20 percent belonging to industry and 73 percent to nonin-
dustrial private owners. The latter category embraces almost two million indi-
vidual ownerships, mostly in small individual tracts. The nonindustrial private
lands provide two-thirds of the raw material for softwood lumber and plywood
manufacture in the region.

The Association fears that implementation of Phases II and III of the Corps'
404 program would greatly diminish if not destroy the incentives of the non-
industrial private owners to grow trees and practice forestry. This concern arises
from the fact that the definitions of "navigable waters" and "wetlands" under
Section 404, as interpreted by the courts and the Corps, have been broadened in
such incredible fashion as to include virtually every body of water, however small
and insignificant, in the U.S. This, in turn, would project the Corps' permit
authority into vast, areas of commercial forestland in the South.

For ext.npi, S~ctioin 404 permits would be required for fill activities from forest
road, culvert anc 6i.idge installations, fills at industrial sites, construction of water
supply and log ponds and construction of drainage ditches or canals. Such permits
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would be costly, difficult, and time consuming to obtain. The system would almost
surely stifle the forestry incentive of small private owners.

The projected 404 program would greatly aggravate what is already a tenuous
situation insofar as timber supply is concerned. While enormous in aggregate, the
nonindustrial private holdings are individually small. Few of the nearly two
million owners have the money or knowledge to practice forestry unassisted. As
a result, the net annual rate of timber growth on their aggregate holdings is less
than half of potential.

Improvement in this performance is an urgent national need, as indicated by
disclosures of the Forest Service of the U.S. Department of Agriculture. 'he
agency predicts that demand for forest products will double by the year 2000
and predicts further that the South will become the main source of supply because
of its great potential for timber growth. To be able to fulfill these anticipated
needs, the South must achieve corresponding increases in timber supply-mainly
on the nonindustrial private forestlands.

In recognition of this, forest products companies have been donating seedlings,
the service of professional foresters, and equipment to small landowners. More-
over, a 1973 Act of Congress created the Federal Forestry Incentives Program,
authorizing the investment of $25 million annually in cost-sharing arrangements
to help small landowners get started with tree planting and timber stand improve-
ment practices.

While these programs have gotten off to an excellent start, all the good work
will be undone and forestry incentives of the small landowners destroyed, should
the Corps' 404 permit program be iml)lemented and enforced.

If that should occur, the inevitable results would be timber shortages, limited
supply and higher prices for lumber and plywood, and catastrophic inflationary
trends in housing and other areas of the economy that are heavily dependent on
wood products. Moreover, timber shortages in the private sector of forestland
ownership would almost surely increase cutting pressures on the public sector-
primarily the National Forests of the West.

The Associaticn believes that the courts and the Corps have overlooked the fact
that extensive forest management and tree growing have a highly favorable effect
on water quality. This is well documented by the experience of the South between
1950 and 1970, when the inventory of standing softwood sawtimber was increased
by 50 percent whica brought corresponding improvement in environmental bene-
fits. Planting and growth of trees is one of the most effective safeguards against
soil erosion and the deposit of sediment in streams.

Those are the reasons why the Association strongly urges approval by the
Senate Public Works Committee and by the Senate as a whole of Section 16 of
S. 27i0, as passed by the U.S. House of Representatives in overwhelming fashion.

Section 16 (the so-called Wright amendment) would amend Section 404 of the
Water Pollution Control Act to restore the legitimate and meaningful definitions of
navigablee waters" and "wetlands" to the Corps' permit authority. Legitimate
wetlands would be thoroughly protected and the states would be encouraged to
proceed with coastal zone planning. By the same token, forestry and farming
activities in areas that do not remotely impact navigable waters or wetlands
would be exempt from unnecessary regulation and control.

The Association, in conclusion, believes that the Wright amendment restores
sanity and reason to an irrational situation affecting crucial sectors of the economy,
arid therefore is very much in the public interest.

The Senate Public Works Committee is thanked for the opportunity to present
this statement.

SPORT FisiiiNo INSTITUTE,
Washington, D.C., July 19, 1976.

Senator JENNINnS RANDOLPH,
Chairman, Public IWorks Committee, Dirksen Senate Office Building, Room 51"01,

U.S. Senate, Washington, D.C.
DE.R MR. CHAIRMAN: This Organization is pleased that on July 27 and 28, 1976

the Senate Public Works Committee will hold the first Congressional hearings on
the Wright-Breaux Amendment (section 16) to S. 2710 that would drastically
change the thrust of Section .104 of P.L. 92-500. We are, however, dismayed
with the paucity of organizations being l)erlnittcd to testify that oppose the
Wright-Breaux Amendment.

The Sport Fishing Institute recognizes and appreciates the value of this Nation's
wetlands. The unique habitat represented by wetlands is an integral part of many
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fishes spawning requirements and the reproductive habitat requirement of various
aquatic organisms that are part of the diet of many fishes that eventually enter
sport and commercial fisheries. In addition, wetlands through their purifying
qualities significantly contribute to improved water quality. There are no sub-
stitutes for wetlands; they cannot be mitigated. Because of the great value of
wetlands this organization feels that they must be afforded the protection of a
National treasure. The Wright-Breaux Amendment does not provide that protec-
tion. It delegates protection to the various states with only a few states having
sufficient laws to protect wetlands. What will protect that irreplaceable resource
until the states gear up to furnish that protection We submit that nothing will
protect them.

The sound comprehensive three-phase Section 404 permit program promulgated
by the U.S. dorps of Engineers on July 25, 1975, in the Federal Register is working.
When phase three of that three-phase program goes into effect on July 1, 1977,
all waters of the U.S. will be protected by the permit system. Modification of the
permit system that would exclude certain agricultural and forestry practices
that have minimal adverse environmental impact is acceptable. To that end, the
Sport Fishing Institute supports Senate bill 3663 that would amend section 404 of
P.L. 92-500.

Mr. Chairman, it is gratifying to know that the Senate will not act precipitously
on so important a matter as the fate of this nation's wetlands as did the House of
Representatives. Your Committee will give the hastily-conceived Wright-Breaux
Amendment its first public hearing. We are confident that the hearing will impress
upon your Committee that wetlands are worthy of federal protection. Further,
we are confident that Government witnesses will demonstrate to the Committee
that the existing permit system, with modification as called for in S. 3663, does and
will allow both protection of wetlands and an orderly development of wetland
areas that is compatible with the resource.

It is respectfully requested that this letter be made part of the record of the
Public Works Committee's hearings on Section 404 of P.L. 92-500.

Sincerely yours, GILBERT C. IIADONRKI,
Executive Secretary.

SAN RAFAEL, CALIF., July 22, 1976.
Re S. 2710.
Senator JENNINGS RANDOLPH,
Chairnmn, Senate Public Works Committee, 4202 Dirksen Office Building, U.S.

Senate, Washington, D.C.
DEAR MR. RANDOLPH: I hope you will oppose the Wright-Breaux amendment to

S. 2710. Our remaining wetlands are vital in protecting the quality of our air and
water as well as wildlife habitat. The Federal Water Pollution Control Act's
Section 404 gives some overall protection to our nation's wetlands. These waters
and tidelands are interrelated, and piecemneal legislation by different states without
overall national jurisdiction would offer no protection at all.

The U.S. Army Corps of Engineers is doing a good job under Section 404 to
consider environmental factors before the authorization of dredge and fill opera-
tions. Our wetlands need this special consideration. Please continue this protection.

I would like my letter read into the record at the meeting on S. 2710 on July 27-
28. Thank you.

Sincerely yours,
JEAN ST. rtKW VATHEFR.

SPANGLE, WASH., July 17, 1976.
Hon. JE.N NNS R.\NDOIPH',

Chairnian, Senate Public Works Corn mittee,
408 Dirksen Senate Office Building,
Washingfton, D.C.

My D1'.R SENATOR: Pleise make my comments a part of the record of the
hearing of July 28-27, 1976, on Section 404 of the Clean Water Act.

In my opinion, Section 404 is one of the most beneficial part. of the Federal
Water Pollution Control Act and to gut this provision now as does the Wright
amendment in If.R. 9560 would be a giant step backward in the fight to clean up
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the nation's waterways. As a geologist, I am keenly aware that wetlands are very
important for reducing the sediment and nutrient load which streams carry to
bodies of standing water. In my native Indiana, 90% of the original wetlands have
been destroyed, and consequently eutrophication and its concomitant choking of
lakes with undesirable vegetation is destroying the aquatic resources of that state.

If the public, through its taxes, is expected to build elaborate sewage treatment
facilities to protect tho nation's waters by removing nutrients, how can the
destruction of our remaining wetlands, the most important natural nutrient-
removing agent, by special interests be justified?

I sincerely hope that the Senate will do nothing to weaken the present form of
Section 404.

Yours very truly, W. K. STEELE.

MILL VALLEY, CALIF., July 21, 1976.
le hearings on Wright-Breaux amendment to Water Pollution Control Act of

1976.
Hon. JENNINGS RANDOLPH,
Chairman, Conmnittee on Public Works,
Senate Office Building,
Washington, D.C.

SIR: We have just been informed by the Wildlife Management Institute that
your committee has limited the number of witnesses wishing to oppose the above
amendment to two organizations who will appear on July 28th. We wish to protest
this as being an attempt to destroy remaining wetlands in the United States by
stacking hearings with friends of developers.

Conduct like the above when preceded by the lack of congressional debate during
the Wright-Breaux fiasco when only 20 minutes. was allotted for debate, does
nothing to enhance faith in the legislature and this administration.

It is not too late to pitch in and save our wetlands and the valuable fish harvest
now needed more than ever. Please do use your influence to reverse a most destruc-
tive process. Please make this a part of the hearing record.

Sincerely yours,
FRANCIC STRAr5.

KATHERINE STRAUSS.

TENNESSEE CONSERVATION LEAGUE,

Hon. HOWARD H. BAKER, Jr., Nashville, Tenn., August 10, 1976.

8311 Dirksen Senate Office Building,
Washington, D.C.

DEAR SENATOR BAKER: Thank you for your letter of July 26, 1976 concerning
your interest in Section 404, the Federal Water Pollution Control Act.

Enclosed you will find a short statement that we would appreciate having
Included in the public record on the hearing on Section 404.Sincerely, ANTHONY J. CAMPBELL,

Executive Director.
Enclosure.

STATEMENT PREPARED FOR PRESENTATION TO THE SENATE PUBLIC WORKS
COMMITTEE RELATIVE TO SECTION 404 PERMIT PROGRAM OF THE 1972 FEDERAL
WATER POLLUTION CONTROL ACT

The Tennessee Conservation League is a broad based, statewide, conservation
organization that promotes the wise use of our renewable natural resources.

The League would like to take this opportunity to encourage the Senate Public
Works Committee to support Section 404 of the 1972 Federal Water Pollution
Control Act. The League feels that the Wright Amendment, if passed by the
Senate and signed into law would lead to the destruction of much of the extremely
valuable wetland resources found in the United States. We feel that the Cleveland-
Harsha Bill (Hart Bill) would alleviate the unfounded fears of many of those who
oppose the Section 404 program.
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Although we feel that the 404 regulations as promulgated by the U.S. Army
'Corps of Engineers may not yet be perfect, we do feel that Congress should give
the Corps of Engineers and the Environmental Protection Agency an opportunity
to work out the problems associated with the regulations before taking legislative
action that would emasculate the original intent of the law and any Federal
effort to preserve our extremely valuable wetlands.

The Tennessee Conservation League would like to take this opportunity to
thank the Public Works Committee for the opportunity to provide input into these
deliberations.

TENNESSEE ASSOCIATION OF CONSERVATION DISTRICTS,

lon. HOWARD 11. BAKER, Jr., Moscow, Tenn., June 28, 1976.

U.S. Senator,
3311 Dirkscn Building,
11' ashington, D.C.

DEAR SENATOR BAKER: I talked to Rick Ilerrod on Friday, June 25th, concern-
ing the direction the Senate may take on the modification of Section 404 of the
Federal Water Quality Control Act.

Those of us in conservation districts and in local government feel that the
Corps of Engineers' authority to administer permits for dredge and fill activities
far exceeds the bounds of good government and authorities necessary to maintain
a quality environment.

In order to document this I will in a brief narrative give you the efforts of local
government to obtain emergency flood control funds to repair damage on Wolf
River in Fayette County, Tennessee.

On 'March 12, 1975 over 8 inches of rain fell on Tennessee. Many rivers and their
tributaries flooded various parts of the state causing extensive damage. The Wolf
River was out of its bounds closing all north-south roads in Fayette County except
-one in the eastern section. Flood waters were in many homes and businesses in the
towns of Moscow and Rossville. The channel of the river was partially blocked
with sediment and debris prior to this flood. After this flood several portions of
the main channel were completely blocked increasing the hazards from future
flooding.

At this point a request was made to the USDA Soil Conservation Service for
emergency assistance under Section 216 of the Emergency Flood Control Act of
1950.

The request was made jointly by the Fayette County Court and the Fayette
Soil Conservation District. It was supported by the towns of Mosc(,w and Ross-
V'ille and the local sportsmen's Association. The request was given further Supl)ort
by the Chickasaw Environmental Association and individual members of other
regional environmental groups.

The Congress, in the Fall of 1975, passed a supplemental appropriation bill
providing funds for this typo of work and in January 1976 the Fayette County
Court adopted a resolution assuming local sponsorship of the project and formally
requesting that the work be done. At this time the USI)A Soil Conservation
Service solicited comments from various other agencies and organizations as part
of the environmental impact statement already prepared for this type of work.

These comments were incorporated in the work plan and the apl)licatiofn for a
404 permit front the Corps of Engineers was filed in March 1976. Twice-weekly
checks were made by the Soil Conservation Service on the status of the permit
application.

hen, by mid May no action had been taken, the local sponsor (i.e. Fayette
County Court) attempted to determine the status of the permit. The District
Engineer would not respond to the request for information. Conversation with
other employees of the Corps office in Memphis indicated that the Corps was
processing its own projects first and others would be done at. an undetermined
water date. Contacts by the offices of Senator Brock, Congressman Beard and
Congressman Whitten failed to significantly change the status of a permit applica-
tion for emergency work.

As of this date no action has been taken by the Corps on the application )y the
Fayette County Court for emergency channel restoration work on Wolf River.

It is abundantly clear to me, Senator, that the Corps of Engineers is not pres-
ently complemented with the manpower nor the expertise to handle the vol ume
of 404 permits here. It is quite probable that similar situations exist throughout
the country.
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I urge you to investigate the reason for the delay in this particular request
and to consider legislation which would return the Corps authority to its original
jurisdiction, exempt certain dredge and fill activities and delegate the responsi-
bility for others to state and local government.Sincerely, STEVE BRUNSO.N, President.

DEPARTMENT OF THE ARMY,MEMPIIS DISTRICT, CORPS OF ENGINEERS,Iemphis, Tenn., July 19, 1976.

lion. HOWARD W. BAKER, Jr.,

U.S. Senate,
Washington, D.C.

DEAR SENATOR BAKER: This is in response to your letter of July 1, 1976
requesting comments on a letter that you received from Mr. Steve Brunson of
the Tennessee Association of Conservation Districts. Mr. Brunson's letter out-
lined the difficulties and delays that the Fayette County Soil Conservation l)is-
trict has experienced in obtaining a Section 404 permit for deposition of dredged
material in connection with channel restoration work on the Wolf River.

The jurisdictional extent of Section 404 of Public Law 92-500 was greatly
expanded with the publication of interim final guidelines in the Federal Register
on July 25, 1975. As agencies and the public became aware of this expanded
jurisdiction the volume of applications for Section 404 permits increased greatly.

he complexity of information required to properly process an application also
increased with the publication of the guidelines. At the onset of the expanded
jurisdiction, the Memphis District was not adequately staffed with personnel
that had all of the expertise required to gather, evaluate and process the infor-
ination at the same rate that applications were being received; consequently a
backlog of applications developed. Manpower restrictions dictated that the
district utilize personnel on-board. Personnel have been reassigned within the
district in order to give a timely response to permit applications, but there is
some delay in this method due to the need for these reassigned personnel to
develop the necessary expertise.

Since applications for permits were being received faster than they were being
processed the district initiated the system of processing these applications in the
order in which they were received. We have concurrently initiated the procedural
requirements of 33 CFR 209.145 on those applicable Corps of Engineer projects
in the same systematic order. The processing of the Corps projects is not given
priority over applications for permits by other agencies or individuals; rather,
the fact is that the District's projects are processed based on the date that the
required data and determinations are completed relative to the date that this
same information on permit applications is completed. The Memphis District
does have a number of authorized federal projects on which the procedural re-
quirements are being delayed just. as the applications from other agencies and
individuals are.

The application for a permit was received from the Fayette County Soil Con-
servation District on March 5, 1976. As stated in Mr. lirunson's letter to you,
we have been in frequent contact with the applicants. We have, in every instance,
given them the status of their application, as well as information on other permit
work that has impacted on the delay in processing their application. Some of
the information and projections given to the applicant proved to be overly
otilnistic, due to delays on applications that were already being processed. One
such delay is on applications received from the Obion-Forked Deer Basin Author-
ity, about which I wrote to you on June 11, 1976. 1 can assure you that the
lDistrict has, and will continue to furnish the best available information to the
applicants at their request.

An initial on-site contact has already beer, made with officials of the Conser-
vation D)itrict. We awe currently scheduled to begin an on-site wetlands inventory
for this application this week. I anticipate that the inventory will require about
one week and we can hopefully issue a public notice for the requested pernlit
shortly after that time.

As you are aware, President Ford recently directed a deferral of implementation'
of Phase I of the Section 404 permit program for a period of sixty days. The
deferral may, however, offer some immediate relief to the Fayette County Soil
Conservation District, since all of the activity proposed by them is on streams
that will be under Phase II or III jurisdiction. I will explain" the options available
to them within the next week.
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Again, let me assure you that I am striving to reduce the backlog of action on
permit applications so that delay to work will be minimized or eliminated. I will
also be glad to furnish any applicant all available infurimation at his request. If I
can furnish you any additional information or be of further assistance, please let
me know.

Sincerely, ROBI:ET W. LOCKRIDGE, JR.,
Colonel, Corps (f Engineers,

District Engineer.

Juiy 20, 1976.
Re For the record of the hearing July 27-28 on section 404 of the Clean Waters

Act.
H-on. MIKE GRAVEL,
Senate Public Works Committee,
Senate Office Building,
Washington, D.C.

l)JAR SENATOR GRAVEL: We are very much concerned about Section 404. As
the whole three-phase program is not yet in effect it is really too soon for holding
hearings or considering amendments. If we do have amendments the Hart-
Cleveland is by far the better one as it would write into law the exemptions and
general permit program already set for Phases II and III, would provide a progress
report for Congress to review at the end of the year, and would clarify the issues
mistakenly raised by those who were made needhes.Qly anxious by the early press
releases of the Army concerning 404. These claims were so patently false tiat the
Assistant Secretary of the Army later disowned them as "false" and "misleading."
404 would protect our health by controlling the discharge of polluted dredge
materials into drinking water supplies and would protect our wetlands which we
now realize are worth many thousands of dollars for flood control, pollution control,
habitat of commercial and other forms of animal life and save us money.

We believe that the original intent was to protect all waters of the U.S. a. they
all need this for survival.

The Wright-Breaux Amendment is nothing new but only a rehash of the
1899 Rivers and Harbors Act which has proven to be so unsatisfactory. Besides
that it was adopted b3 the House Public Works and Transportation Committee
without testimony by EPA, the Engineers Corps, Dept. of Interior, or citizen
groups. Neither was it referred to the subcommittees whose members and staffs
have much expertise and experience in such matters. It is difficult to obtain good
legislation when it is steamrolled through in this fashion.

Please do not consider amendments to other sections of the Act unt-! after the
Senate has held hearings next year on the Rockefeller Commission which will be
the final Report on Water Quality.

Yours truly, ETHEL W. THORNEL1'Y.

Mr. and Mrs. R. Poland, Mr. and Mrs. R. Angst, Mr. and
Mrs. J. LaBerge, Mr. and Mrs. A. Lombard, Mr. and
Mrs. D. Doerr, Mr. and Mrs. C. Butcher, Mr. and Mrs. E. Park.

TRINITY RIVER AUTHORITY OF TEXAS,
Arlington, Tex., July 23, 1976.Hon. EDMUND S. MUSKIF,

146 Russell Senate Office uilding,
Washington, D.C.

DEAR SENATOR MusKIE: It is my wish to have the attached statement of the
Trinity River Authority of Texas included in the official record of the hearings
b the Subcommittee on Environmental Pollution of the Senate Public Works
Committee on Amendment of Section 404 of P.L. 92-500 that will be held on
July 27 and 28.

With highest personal regards and best wishes, I am,
Yours very truly, DAviD H. BRUNE.
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STATEMENT OF THE TRINITY RIVER AYFTRORITY OF TEXAS ON AMENDMENT OF
SECTION 404 OF PUBLIC LAW 92-500

The Trinity River Authority of Texas Is a conservation and reclamation district
created by the Texas Legislature in 1955 for the purpose of managing the soil and
water resources of the Trinity River Basin. The Basin itself contains 6.4 percent
of Texas' land area and is the home of 20 percent of the state's population.

The Authority is gravely concerned with the impact of the court ordered
interp retation of Section 404 of P.L. 92-500. We most firmly believe that if applied
in its current stringent form, Section 404 will have a destructive impact on human
endeavors in such areas as water supply development, agriculture, industry,
transportation, housing and recreation throughout the country. We also believe
that when P.L. 92-500 was passed, neither the interpretation of Section 404 nor
the resulting impact were intended by the members of the House and Senate.

Section 404 is a totally unrealistic and abrasive program for the following
reasons:

-It is totally administered by the federal government, despite the fact it has
a tremendous impact down to the grass roots level.

-It focuses on the preservation of fish and wildlife and the maintenance of
water quality to the complete exclusion of any other considerations, and in effect
amounts to an unworkable back door approach to federal land use planning.

-Will result in either the creation of another monolithic bureaucracy or will
stand as a classic example of another unkept federal promise as a result of the
massive scope of activities it has the responsibility for controlling.

The State of Texas is faced with an urgent requirement to develop additional
water resources. With the extension of the Corps of Engineers Section 404 permit

rogram to cover almost every flowing stream and body of water in the state, we
ave been placed in a position where both our existing and future water require-

ments may not be fulfilled. It is the opinion of the Trinity River Authority that the
Wright amendment of Section 404 included in S. 2710 provides for a more equitable
and realistic approach to the dredge and fill permit program. By limiting the
application of the Section 404 permits to truly navigable streams and adjacent
wetlands, a major step) will have been taken toward the protection of delicate
ecosystems and at the same time local government will retain the responsibility
for local actions.

The Trinity River Authority and the citizens of the Basin fully understand and
share the concern for environmental protection. We ask you to understand and
appreciate our pressing requirement for additional water supplies and the un-
necessary delays that the current Section 404 interpretation will cause in satisfy-
ing these requirements. The Wright Amendment is the voice of reason and re-
ponsible change as documented by the 339 to 5 vote it received when it passed the

House. We interpret this showing of massive support as agreement with our
position that the attention of federal agencies should be directed at problems more
deserving of their time. The Trinity River Authority fully supports the Wright
Amendment and respectfully requests that it be put to a Senate vote at the
earliest opportunity.

UPPER COLORADO RIVER COMMISSION,
Salt Lake City, Utah, July 12, 1976.Hon. EDMUND S. MUSKIE,

Chair an Subcommittee on Etvironmental Pollution, Committee on Public Works,
U.S. Senate, 146 Russell Senate Office Building, Washington, D.C.

DEAR SENATOR MUSKIE: Enclosed is a copy of a resolution adopted by the
Upper Colorado River Commission at a special meeting on July 7, 1976.

This resolution is in support of the amendments to section 404 of P.L. 92-500
as approved by the House of Representatives in its amendment of S. 2710, The
Federal Water Pollution Control Act Amendments of 1976.

Sincerely yours, IvAL. V. GosLNl,
Executive Director.

Enclosure.
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RESOLUTION OF UPPER COLORADO RIVER COMMISSION

RE: AMENDMENTS TO SECTION 404 OF P.L. 92-0, THE FEDERAL WATER POLLUTION
CONTROL ACT AMENDMENTS OF 1972

Whereas, the House of Representatives of the United States Congress on June
-3196 by an overwhelming vote of 339 to 5, did p ass H.R. 9560 cited as "The

- -Pedera Water Pollution Control Act Amendments of 1 976"; and
Whereas, the House of Representatives, by a vote of 234 to 121, almost a two to

one majority, did incorporate into said H.R. 9560 an amendment to section 404 of
P.L. 92-500 by Congressman James Wright of Texas which defines the terms
"navigable waters" and "adjacent wetlands"; limits application of the Federal
permit program to navigable waters and contiguous or adjacent wetlands; adds,
in the interest of environmental quality, adjacent wetlands to be under the permit
process of section 404 of P.L. 92-500; allows States that desire to do so to extend
the Federal permit process to waters other than navigable waters or adjacent
wetlands; and provides for administration of the permit process of section 404
of P.L. 92-500 by States possessing specified qualifications; and
. Whereas, the Wright amendment confirms what appears to be the original
intent of section 404 of P.L. 92-500; and

Whereas, the Wright amendment provides a practicable solution to the seriously
complex and unreasonably expensive problems created by the U.S. District
Court for the District of Columbia in Natural Resources Defense Council v. Cal-
laway in its interpretation of section 404 of P.L. 92-500; and

Whereas, the President has extended for two months the implementation of the
second phase of the U.S. Army Corps of Engineers' regulatory program for dis-
posal of dredged or fill materials to lakes with more than five surface acres, pri-
mary tributaries of inland navigable waters and nearby wetlands which was
scheduled to be initiated on July 1, 1976; and

Whereas, the third phase of said regulatory program which will further expand
jurisdiction of the Corps of Engineers to regulate discharges of dredged or fill
materials into other waters, generally upstream to the headwaters, is scheduled
to be initiated on July 1, 1977; and

Whereas, the Wright amendment to section 404 of P.L. 92-500 has nation-N ide
support of many diverse organizations interested in the proper conservation and
utilization of the natural resources of the United States in promotion of the social,
economic, environmental, and general welfare of its citizens; and

Whereas, enactment of the Wright amendment as soon as possible will aid in
preventing the waste of money, manpower, and time by Federal, State, and local
governments required to implement the second and third phases of the permit
process under section 404 of P.L. 92-500; now, therefore, be it

Resolved by the Upper Colorado River Commissioii at a special me'lintg cow-e-ned at
Jackson, IVyoming on July 7, 1976, That said Commission strongly supl)ports the
Wright amendment and hereby urges the United States Senate to approve S.
2710, as amended by the ttouse of Representatives, at the earliest practicable date
in, the second session of the ninety-fourth Congress; be it further

Resoled, That copies of this resolution be transmitted to the Congressional
delegations of the four member States of the Upper Colorado River Comnission
who are hereby requested to do everything within the ownerss of their respective
offices to carry out the spirit and objectives of this resolution, to the honorable
Jennings Randolph, Chairman of the Committee on Public Works of the United
States Senate, to members of the Subeommitee on Environmental Pollution of
the Committee on Public Works of the United States Senate, and to other in-
terested entities.

Certificate: I, IVAL V. GOSLIN, Executive Director of the Upper Colorado
River Commission, do hereby certify that the above llsolution was adopted by
the Upper Colorado River (ommission at the Special Meeting held in Jackson,
Wyoming on July 7, 1976.

Witness my hand this 9th day of July, 1976.
Iv.A t V. GosirerExecutive Director.
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LAKELAND, FLA., July 220, 1976.
Re the record of the hearing of July 27-28, 1976, on section 404 of the Clean

Water Act.
Hon. JENNINoS RANDOLPH,
Chairman, Public Work8 Commiltee, 4202 Dirkeen Senate Office Building,

Washinglon, D.C.
DEAR SENATOR RANDOLPH: Our country must maintain a balanced perspective

in regulating the protection of our water resources; short-term consideration of
industry profit and convenience must not be our national criterion for water use.
Long-term effects of operations which to industrial interests may seem perfectly
harmless (such as dredge-and-fill) must be considered.

To the eye of a successful businessman, oriented to producing higher quantity
and quality of product and to efficient use of raw material, a wetland may appear
as an unused piece of real estate, with perhaps some potential use. But that wet-
land, as it exists, is valuable in that it can break down and remove pollutants from
the water; it. feeds and shelters a vital part of our own food chain, breeds fish; as
well a, l)roviding an overflow area for flood waters. It is the government's job to
protect all of us, especially that good businessman, from the hasty and ill-informed
destruction of such valuable resources.

Please fight the passage of Senate Bill 2710; Test all three phases of Section 404
.before considering any amendment.

Sincerely,
ANN DICKINSON VALX.

VIRGINIA FORESTRY AssoCIATIOn,
Richmond, Va., July 15, 1976.

Senator JNNINaS RANDOLPH,
('haiirwan, Public Works Committee,
U.S. Senate,
Washington, D.C.

])i;.ut Si NATOR RANDOLPH: On behalf of the Virginia Forestry Association and
its 1100 members in Virginia, we would like to make known for the record our
support for the Wright amendment as it was attached to 11.1t. 9560, the Water
Pollution Control Act of 1976 passed by the House of Representatives. It is my
understanding that committee hearings are scheduled for July 27th and 28th with
mark-up beginning July 29th. Inasmuch as we will probably not be able to attend
these hearings, we would like to make known our strong support for the Wright
amendment through this letter and through our attached newsletter dated
June 9, 1976.

We believe it is of utmost importance for navigable waters to be redefined in
their traditional sense, and we wholeheartedly support the President's action in
delaying for sixty days Phase 2 of the Corps of Engineers regulations. We feel these
regulations as structured by the courts and the Corps of Engineers are utterly
ridiculous from a standpoint of enforcement and common sense. To think that a
forestland owner would have to obtain a permit in order to harvest his timber and
carry it across streams flowing five cubic feet per second, just boggles the mind.
These measures are so obviously counterproductive, and fraught with red tape
and bureaucratic bungling that we feel a very important resource of Virginia-its
timber--would be significantly wasted. Our position is that a great deal of timber
would be taken off the market because niany landowners will not "fool with
government permits" in order to comply with these new Corps of Engineers
regulations. We eniphasize this very strongly because the land ownership pattern
in Virginia is largely in small private blocks, where timberland owners make sales
very frequently.

Again our position is summed up on the enclosed newsletter which we, sent to
our members June 9, 1976. We do hope you will take these comments into con-
sideration during your hearings. Also attached is a copy of our legislative position
statement as of May 17, 1976 when our Board of Directors met with our Con-
gressional delegation in Washington. You will note iteni 3 includes support for
the Breaux amendment at that time. Thank you for your attention in these
matters.

Sincerely, CHARLES F. FINLEY, Jr.
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HOUSE VOTES To CURB CORPS OF ENGINEERS JURISDICTION

Landowners, conservationists and the forest industry won a legislative battlelast week when the U.S. House of Representatives voted to restrict the Corpsof Engineers authority to those waters which are truly navigable. The votecame June 3 and was 234 to 121 in favor of an amendment which re-defined"navigable waters" for the U.S. Army Corps of Engineers dredge or fill permitauthority under Section 404 of the Federal Water Pollution Control Act of 1972.The amendment was attached to II.R. 9560, the Water Pollution Control Actof 1976, which passed by a vote-of 339 to 5. The Virginia Forestry Associationsupported this amendment (see item #3 on the enclosed Legislative Bulletin).As drafted, it was known as the Breaux amendment, but at the last minute onthe floor of the House Rep. James C. Wright (D-Tex.), ranking majority memberof the Committee on Public Works and Transportation, offered a substitute tothe Breaux amendment. The Wright compromise, which Breaux supported, wasnecessary to insure defeat of an amendment introduced by Reps. James C.Cleveland (R-N.H.) and William H. Harsha (R-Ohio). The Cleveland-Hlarshaamendment would have locked existing Corps regulations into law and was
opposed by farming and forestry interests.The Wright proposal preserves the Breaux amendment's definition of navigablewaters as all waters presently used, or susceptible to use by reasonable improve-ment," and would: include protection of wetlands lying adjacent and contiguousto "navigable waters, "which is almost the same as the current Corps jurisdictionunder Phase I of the current Section 404 relations; (2) allow, at the discretionof the states and the Corps of Engineers, joint agreements on regulation of addi-tional waters, with the state or Corps of Engineers having the right to revoke theagreement at any time; (3) authorize issuance of general permits, but specificallyexempting normal farming, forestry, and ranching activities, which include theconstruction and maintenance of forest roads and drainage ditches; (4) exemptfederally financed projects for which environmental impact statements havebeen submitted; and (5) allow the Corps to delegate authority to the statesto issue dredge or fill permits if a state is capable of carrying out the program and
it is in the public interest.

The Senate has already approved S. 2710, a bill similar to H.R. 0560 but itdoes not contain a provision lo correct Section 404. Thus, our Senators must beshown the importance of this issue. Chances to achieve final passage of the Wrightamendment are greatly improved because of the expanding support from farm,forestry, ranching and road construction groups, and most states. However, ifthe Wright amendment or similar corrective action is not taken by the Senate,Phase II of the Corps interim final regulations will go into effect on July 1 thisyear. Phase I[ moves the Corps permit program into all primary tributaries ofPhase I rivers, all lakes five acres and larger, and all wetlands adjacent to thosewaters. Phase III, which includes all smaller streams flowing 5 cubic feet persecond and their attendant wetlands, would go into effect on July 1, 1977. '1Ihiswould expand the Corps' jurisdiction over rivers from 50,000 miles to over 3.5million miles, and from approximately 50,000 miles of lake shorelines to 4.7
million miles.

LUMBER GRADING WORKSHOP
The VPI Cooperative Extension Service is sponsoring a 4-day workshopJune 15-18 on hardwood log and lumber grading. The sessions will be taught atDabney S. Lancaster Community College at Clifton Forge. The workshop isdesigned to provide a working knowledge of hardwood log grades and their re-lationship to lumber grades and product utilization. Cost of the course is $50per person. The Virginia Forestry Association along with several other organiza-tions, is helping to co-sponsor the workshop. Application blanks may be obtained -from the VFA office.

MONONGAHELA: A COMPROMISE BILL
Following its hearings in March, the Senate Agriculture and Interior Commit-tees have now reported out a bill which compromises some of the provisions ofSenator Humphrey's bill S. 309 (supported by VFA) and Senator Randolph'sS. 2926, which was a very restrictive and proscriptive bill written by preserva-tionist groups. The compromise bill, called "Humphrey's amended S. 3091,"may be voted on by the full Senate within the next several weeks. VFA took thedsltion earlier this spring that S. 3091 provided for the greater amount of flexi-flity in supervision of our 155 National Forests in terms of forest management and



utilization of forestry research findings from the past 75 years. In short, we felt
S. 3091 would allow the USFS foresters to practice forestry with a minimum of
red tape and governmental hassle. Although very little "prescription" is written
into the amended S. 3091, it includes such phrases as "promulgate regulations,""guidelines and standards," and "guidelines which prescribe," as well as provisions
for a slower rate of harvest of old growth sawtimber in the Northwest than some
forest products companies would like. Clearly, the bill considers more than just
forestry economics, but the U.S. Forest Service says it can live with the amended
bill. At the very least, the new bill does clear up the confusion created by the
federal courts' interpretation last summer of the original 1897 Organic Act. If the
amended S. 3091 is passed by Congress, it will be none too soon to save jobs and
businesses in the Virginias and Carolinas affected by the national forest timber
embargo. Just in time too, as homebuilding is finally climbing out of the doldrums
and again creating a demand for lumber. VFA is still urging, however, that the
bill be further amended before passage.

VFA BOARD SPONSORS CONGRESSIONAL LUNCHEON

On May 17 the VFA Officers and Directors met in Arlington for their spring
board meeting and legislative briefing on national forestry issues. As a result of
this meeting the VFA Board of Directors adopted positions on six items, which
are summarized in the enclosed Legislative Bulletin. Following the briefing, the
Board hosted a luncheon in the Capital for the Virgina delegation where the
VFA positions were presented. We were pleased that both Senators Byrd and
Scott and 8 of our 10 Congressmen were able to attend.

TAX CREDIT FOR HOME INSULATION

The Senate Finance Committee voted last week to allow Americans to subtract
from their income tax bill 30 percent of the cost of insulating their homes, up to
$750. This would mean a maximum tax credit of $225 and would cost the Treasury
$300 million a year. The tax credit was one of several energy-conservation measures
written into a broad tax bill on which the Committee expects to complete work
soon

FALL MEETING, ANNUAL MEETING DATES

October I and 2-mark it down now. Those are the dates of our fall meeting in
Roanoke. This is for the whole family, just like last year. We're getting our pro-
gram together now and will also be lining up some lively entertainment. In case
you're a VPI or VMI football fan, both teams are playing on their home ground.
Saturday, October 2, so you'll just be a short distance from either Lexington
or Blacksburg. Our meeting will end in time for you to make the game. * * *
Also, the dates for our 1977 Annual Meeting are set--February 9-10 in Williams-
burg at the Lodge. (All other organizations, please take note: February 9 & 10
are VFA dates!)

GOVERNMENT REORGANIZATION

A state study commission studying the organization of state government has
issued a report containing recommendations that would, if implemented, bring
about rather sweeping changes in state government. Some changes might increase
the efficiency and effectiveness of state government, but many of them appear
to raise some very fundamental questions relating to the industry of agriculture
and its relationship with state government. For example, the present authority
of citizen boards and commissions would be substantially reduced, shifting the
regulatory and policy-making authority normally exercised by the citizens
boards to the agency staff and agency heads appointed by the Governor and hired
by the state. The question the agricultural industry must answer relating to this
recommendation is whether or not it wants such policy and regulatory authority
to be vested solely in agency personnel, or continue to be vested in citizen boards
and colnmissio s such as the Virginia Department of Agriculture Board, the Water
Board and others. Other recommendations call for the creation of a new Dept. of
Commerce (which would absorb most of the Dept. of Agriculture). The D)ept.
of Agriculture would be renamed the Dept. of Agriculture and Econoimic
Development.
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KEEPP VIRGINIA BEAUTIFUL' AWARDS

Each year Keep Virginia Beautiful, Inc. and Keep America Beautiful, Inc.
recognize programs that contribute substantially to a cleaner environment.
Awards are offered for outstanding achievement in the following program cate-
gories: state, county, small community (pop. under 25,000) mid-sized community
(pop. 25,000-75,000), and large community (pop. over 75,600). Any organization
or group conducting an ongoing citizen education/action program to eliminate
litter as an Integral part of an environmental improvement effort is eligible.
Entries must be received by July 31, 1976 in the office of Keep Virginia Beautiful,
Inc., 110 East Franklin Street Richmond, Virginia 23219. Telephone 804-648-
3776. Please write for the application form. First plce winning entries in each
category will be sent to New York to compete on the national level for the Keep-
America Beautiful Awards.

HOUSING FORECAST DOWN

A slight dip in projected housing starts has been forecast by the National
Association of Home Builders. NAHB now foresees 1,588,200 starts'this year,
instead of the 1,605,600 units projected earlier. Starts for 1977 were also adjusted
downward, from 1,758,500 to 1,739,800 units. The slight modifications, NAIIB
explains, reflect a change in interest rate assumptions. Still the latest forecast
for 1976 starts are 36.9% over starts recorded last year. NAfIB projects 615,800
starts in the South for this year.

WOOD I. D. KIT

What makes cherry wood different from walnut? Do you know what kind of
wood is used for bowling alleys, your dining room table, ba-tseball bats, or telephone
poles? These questions are answered in a "wood identification kit" now on the
market. The kit teaches identification for 20 different kinds of wood commonly
used in furniture, housing, skis, fences, ball bats, railroad ties, and many other
items. If you are a teacher, 4-1I leader, interested in scouting, or a dav camp
director you may want to use one of these kits. The wood samples are identified
and stored in styrofoam compartments for safe keeping and easy handling. The
mailing box is designed for use as both a display unit and storage container. The
complete kit is available for $20.00, from Cabell Forestry Services, 2649 Jefferson
Park Circle, Charlottesville, Virginia 22903.

TIMBER CRUISING SHORT COURSE

A two day short course in variable plot (Bitterlich, prism) sampling methods
will be held at the Germanna Community College, Fredericksburg, Tuesday and
Wednesday, June 15-16, 1976. Germanna is between Culpeper and Fredericks-
burg off Route 3 in a wooded section on the banks of the Rapidan River. The
course, which is being offered as a service to practicing foresters, will cover- the
basic principles of this sampling method including instrument selection, deter-
mination of "in" trees, determining plot radius factor, volume, per acre and basal
area per acre estimates, and other practical applications. A combination of class-
room instruction and in-the-woods exercises will be employed. Training sessions
will run from 8:30 a.m. to 5:00 p.m. on both days. Equipment needed will include a
hand compass, a pair of cali[)ers, a 100' cloth tape, a clinometer or abney level,
and a clipboard. Prisms will be rovided. Further details from l)r. Harry Haney,
Extension Service, Cheatham H all, VPI & SU, Blacksburg, VA 24061.

AUCTIONS, EMPLOYMENT

Wanted.-Plant Manager for furniture plant in southwest Virginia* minimum
of 3-5 yrs. experience. Address inquiries to Virginia Manufacturing Corp., Pen-
nington Gap Virginia 24277.

Autios.-Logging equipment, Sat., June 19th, 10:30 n.m., Cumberland, VA.
Items include Drott Model 40 BLC feller buncher, 24 in. cutter head w/collector;
J. I). feller buncher 544B w/20 in. Rome cutter, head & accumulator (new in
1975); Prentice loader; 4 Timberjacks, one w/grapple; 7 log trailers; Low boy 20'
deck; 4vo 1976 Mack road tractors 10,800 mi. and 14,600 mi; other trucks and
tractors. For descriptive brochure contact Ownby Auction and Realty, H[ermitage
Road, Richmond, VA-804-358-8493.
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Auctioi.-Logging equipment, Sat., June 26th 10:30 a.m., Waverly, VA.
Franklin logger 142XL w/grapple, 28"1 tires; 3 Franklin loggers w/grapple, 2
w!28" tire, AC HDOB bulldozer, 10' Angle Blade & Winch; Prentice D100
loader; four 1970 Chevrolet tractors; 1969 Chevrolet tractor; add many other
tractors, trailers, chainsaws and equipment. All well-maintained. Details from
Ownby Auction.

VIRGINIA FORESTRY ASSOCIATION: POLICY STATEMENT ON NATIONAL LEGISLATIVE
AND REGULATORY ISSUES

PRESENTED BY THE BOARD OF DIRECTORS TO THE VIRGINIA CONGRESSIONAL
DELEGATION, MAY 17, 1976

1. Management of the National Forests (the Monongahela Issue)
Court action has led to the closing of the National Forests in Virginia for the

cutting of timber. Without logging and the removal of timber, forest manage-
ment cannot be practiced. Since about one-third of the counties in Virginia
contain large acreages of National Forest land, the curtailment of timber sales
affects a large portion of the citizens in the western part of Virginia, particularly
the smaller loggers and sawmill operators. Counties such as Bath, Highland and
Craig depend heavily upon revenue from timber sales to support their school
systems as they receive no other revenue from federal land.

The Virginia Forestry Association recommends prompt Congressional action
so that the National Forests can be managed properly. The advances made in
modern scientific management techniques, proven sound by over seventy-five
rears of forestry research, should not be negated by court interpretation of a
aw passed in 1897. We would hope that our Virginia delegation to Congress

would support extending past practices and timber sales until new and desirable
legislation can be enacted.

2. Cooperativm Federal Forestry Prograns
We support the following levels of funding for fical year 1977. Support for

these long-standing programs Es essential and we believe consistent with the public
interest.

Fiscal year Virginia's share
Cooperative Federal program 1977 (millions) in 1916 -

Clarke-McNary-2 (fire control and suppression) ------------------------------------ $22.6 $622, 000
Cooperative forest management -------------------------------------------------- 5.6 220,000
Rural fire funds ----------------------------------------------------------------- 3. 5 53,215
Forestry incentives program ----------------------------------------------------- 15.0 861,000
Extension Service forestry ------------------.------------------------------- 5.0 (
Mclntire-Sfennis (forestry research) ----------------------------------------------- 11.77 '24, 000
Title IV (genetic tree improvement) ---------------------------------------------- 1.5 56,000

I New program.

3. Breaux amendment, redefining "navigable waters"
The Virginia Forestry Association supports the "Breaux Amendment" to H.R.

9560 which would limit the permit authority of the Army Corps of Engineers in
dredge and fill operations. Recently a Federal district court required the Corps
to expand its authority far beyond traditional bounds. The results of this decision
is that the Corps is regulating "in the public interest" all forest road construction,
drainage and diking activities in wet areas and all culvert construction involving
fill in streams. The Breaux amendment (sponsored by Rep. John Breaux of
Louisiana) would restrict the Corps to truly navigable waters as they have been
traditionally defined. The amendment was passed 22-13 by the House Public
Works Committee last month.

4. Tax Reform Bill (Limitation of Artificial Losses)
* Provisions in the "Tax Reform" bill, IT.R. 10612, would raise taxes on timber

ownerships, and raise the top tax on capital gains from 35% to 42%. Also, the
provision termed "Limitation on Artificial Losses" (LAL) would disallow the
deductibility of timber management expenses, except taxes and interest, an any
given year where they may exceed timber income in that year. These expenses
would be deferred until such time as timber income may be large enough to
offset them. The expenses that would thus be. disallowed would include regular
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maintenance costs suoh as fire, disease, rodent control, thinning, fertilizing and
any other management costs, apart from Interest and property taxes. The pro-
%sions of LAL apply only to individuals, family owned corporations, and Sub-
chapter S corporations with 10 or fewer stockholders. The Virginia Forestry
Association opposes these provisions because they would be a disincentive to good
forest management.
5. Clean Air Act Amendments

VFA opposes amendments (S. 3219, H.R. 10498) to the Clean Air Act of 1970
which contain language affirming and strengthening EPA's regulations aimed at
the "prevention of significant deterioration' of air quality lp areas where the air
quality currently exceeds national standards. Congress has twice defeate~4 a
federal land use bill; VFA views the "non-deterioration" amendment as a covert,
attempt to enact a land use bill. By controlling the quality of air above the
ro und, this amendment would effectively control land use on the ground. We
eel this exceeds the role of Confress in protecting health and general welfare.

We note Governor Godwin has indicated Virginia may challenge the constitu-
tionaUty of these amendments if they become law.
6. Family Farm Inheritance Ad

VFA also supports the Family Farm Inheritance Act Senate bill No. 227,
which would encourage the continuation of family farms. he bill would Increase
the federal inheritance tax exemption on a farm from the present $60,000 to,
$200 000 provided it has been farmed by a family member for the last five years,
and is farmed five years in the future by a family member residing on the farm.
Along these same lines, we support H.R. 1793, which would increase the marital
deduction to $100,000, and provide-for the farm to be valued at its current use
as a farm or timber tract, rather than its highest, developed use.

[Matigram

MOUNTAIN VIEW, CALIF., July 26, 1976.
Senator JENNINGS RANDOLPH, '

Chairman Public Works Committee, 420. Dirkeen Senate Office -Building,
Washington, D.C.

For the hearing of July 27 to 28 on section 404 of the Clean Water Act, Sen-
ate Bill 2710.

The Wright-Breaux Amendment is a disastrous piece of legislation which
should be dumped by the Senate. Redefinition of navigable waters of the United
States should proceed carefully and then only after due process of full formal
hearings before both Houses. Because the-nmtire Clean Water Act including
Section 404 Permit Program will be undergoing full review by both Houses
next year, wait until then so that the full value of Section 404 Permit Prograrm
can be adequately weighed. JEzsIE VOSrI.

WATER RESOURCES CONGRESS,
Washington, D.C., July 27, 1976.Hon. JFENNINGS RANDOLPH,

U.S. Senator,
Senate Ofae Building,
Washingion, D.O.

DEAR SENATOR RANDOLPH: One of the most serious problems facing our Na-
tion today is the confused mess caused by court and executive agency interpreta-
tions of what Congress meant when it passed P.L. 92-500. Of particular concern
is the present interpretation of Section 404 of this Law.

The House of Representatives hts approved an amendment to help solve
this problem. This is contained in the House version of S. 2710 which is now
before the Senate Committee on Public Works. Water Resources Congress urges
you to support the so-called "Wright Amendment" included in S. 2710 as passed
by the House.

Water Resources Congress was not afforded an opportunity to testify before
the Subcommittee on Environmental Pollution during its hearings on S. 2710
this week. For this reason, we are enclosing a copy of the brief statement we have
asked Chairman Muskie to Include in the record of the hearings.
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The regulators and the court have overreacted to the apparent intent of Con-

gress with regard to Section 404 and there seems little hope of a satisfactory
solution short of an Act of Congress. We hope you will vote tor-adopt the "Wright
Amendment" or similar language which will resolve this serious problem this
year. The moratorium declared by the President on implementation of Phase II
Is about to run out and this is an issue that cannot be put off much longer.

Sincerely yours, E. MICHAEL CAsADY,

Executive Vice President.

STATEMENT BY THE WATER RESOURCES CONGREss ON AmzNDMENT Or SECTION 404
OF PUBLIC LAW 92-500

'1he Water Resources Congress is a nationwide association of people and;
organizations concerned with every aspect of conservation, development, manage-.
went and beneficial use of the water resources of the United States.

The Water Resources Congress has been deeply concerned about the adverse.
effect on water resource conservation and development of the court-ordered inter-
pretation of Section 404 of P.L. 92-500, which required the Corps of Engineers to
expand its permit program for discharge of dredged and fill material so as to
cover virtually every stream, lake and pond in the country. The Water Resources
Congress first evidenced its concern officially by adoption of a resolution in
February, 1976 urging that the U.S. Congress amend Section 404 so as to limit
its application to navigable waters in accordance with the apparent intent of
Congress when Section 404 was adopted. A copy of this resolution is attached.

Developments since adoption of that resolution have borne out the worst
fears of the Water Resources Congress with regard to the paralyzing effect of the
court-ordered interpretation of Section 404 on the efforts of State and local govern-
ments to proceed with construction of urgently needed water resource conservation
and development projects.

In the absence of the Presidents' order delaying for 60 days implementation
of Phase II of the Corps of Engineer's Section 404 regulations scheduled to go into
effect on July 1, 1976, important water resource projects under construction by
State and local governments would face imminent shutdown under provisions of a
Water Pollution Control Act for reasons that have no relationship to water
pollution control.

For example, Lake Limestone, a water conservation and water supply project
under construction by the Brazos River Authority, a government' ,gency of the
State of Texas, is required to have a Section 404 permit a- of Jul, I of this year,
even though the project was placed under construction prior to publication of the
Corps' regulations on July 25, 1975. The project had previously received all of*
the approvals, permits and licenses then required under State and Fedcral law.
A Section 404 permit was applied for in October, 1975, and the Corps of Engineers
circulated the application to other Federal agencies for their review and comment.
In March, 1976 the U. S. Fish and Wildlife Service recommended that the Corps of
Engineers deny the requested permit unless the Brazos River Authority purchases
15,800 acres of land (in addition to the 15,000 acres of land required for the dara
and lake) and turn the land over to the Texas Parks and Wildlife J)epnrtment for
management as a wildlife preserve. Even if it could be demonstrated to be in the
best public interest to t-ake an additional 15,800 acres of farm and ranch land out
of private ownership for this purpose, the Brazos River Authority is unable to do
so, because it has no source of funds for this purpose (the Authority, although a
State governmental agency, receives no tax money, but finances its public works
)rojects through revenue bonds paid from its operating revenues), and it has no

legal authority to acquire land for wildlife management.
Lake Limestone is urgently needed to supply water for energy production from

lignite deposits in the local area of the lake and to hell) meet water needs in the
lower Brazos Basin and coastal areas downstream where land subsidence from
pumping of groundwater is emphasizing the need for additional surface water
supplies. But-Lake Limestone, although a State project placed under construction
in full compliance with all pertinent laws and regulations, is now facing potentially
serious delays and possible complete stoppage because of requirements being called
for by a Federal agency under the provisions of a Federal Water Pollution Control.
Act, although such requirements have no bearing on water pollution control. A
number of similar projects now under construciton in the United states face
similar threats.

76-161-76-- W9
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Tnis example illustrates how water resource conservation and development
.efforts by State and local governments can be delayed, hampered and even com-
pletely blocked by bureaucratic actions unrelated to waterpollution control, but
taken under the provisions of Section 404 of the Water Pollution Control Act
Amendments of 1972.

Another factor warranting careful consideration is the tremendous expenditure
of time, effort and money involved in processing the thousands of applications for
Section 404 permits if Phases II and III of the Corps' regulations are placed in
effect, which must be done unless the law is amended by Congress. These regula-
tions require a Federal permit for almost anything done by a .yone within the high
banks of virtually every stream and every lake and pond in the country.

For example, a small city in Texas, needing to build a new sanitary sewer line to
serve its citizens, had to apply for a Federal permit under Section 404 for each of
five crossings by the sewer line of a small creek winding through the city. Some
indication of the amount of paper, time and effort involved in preparation of the
application is given by the fact that the public notice alone contained nine pages,
including plans and profiles, names of adjacent property owners, and the amount
of earth (a total of 284.5 cubic yards for all the crossings) to be excavated at each
crossing. Hundreds of copies of this public notice were distributed by the Corps,
which invites review and comments by numerous Federal, State and local govern-
mental agencies and by private individuals, companies, organizations and associa-
tions of all kinds who might want to comment. The total amount of paper, time and
effort involved in accomplishing these reviews and submitting comments, and in
reviewing and evaluating the comments, is impossible to determine, but trying to
visualize it staggers the imagination, and all of this paper, time and effort is
expended simply because a Federal permit must be obtained for a sewer line being
built within the city limits of a town every time it crosses a small creek.

It is difficult to imagine the total amount of paper, time and effort that would
be involved in carrying out the provisions of Section 404 throughout the entire
country as ordered by the Federal Court, but if one can imagine the amount in-
volved in this one case, and then multiply it by several thousand, some idea can
be gotten of the tremendous quantity involved.

A reasonable solution to this monstrous problem has been offered by the House
of Representatives in its proposed amendment (the so-called "Wright amend-
ment") of Section 404 of P.L. 92-500 as included in the House version of S. 2710,
which was passed by the House by a vote of 339 to 5.

The Water Iesources Congress feels that the Wright amendment does an excel-
lent job of bringing reason into a chaotic situation, that it eliminates the problems
which could result in completely paralyzing State and local government water
resource conservation and development efforts, and that it provides for effective
water pollution control and other environmental protection as originally intended
by the Congress in adopting P.L. 92-500.

The Water Resources Congress respectfully urges the Subcommittee on En-
vironmental Pollution and the full Committee on Public Works to take the action
necessary to permit the Wright amendment to be brought to a vote on the Floor of
the Senate.

RESOLUTION UNANIMOUSLY ADOPTED BY THE MEMBERS OF THE WATER RE-
SOURCES CONGRESS AT THE ANNUAL MEETING FEBRUARY 23, 1976, URGING
THE CONGRESS OF THE UNITED STATES To AMEND PUBLIC LAW 92-500 So AS To
LIMIT THE EXTENT OF FEDERAL CONTROL OF WATER RESOURCES DEVELOP-
MENT EXERCISED UNDER SECTION 404

Whereas in response to a Federal court order interpreting Congressional intent
with re ard to Section 404 of the Water Pollution Control Act Amendment of 1972
(P.L. 91-500), the Corps of Engineers' permit program for controlling the discharge
of dredged and fill material in navigable waters is being ex-ended and expanded
to cover every river, creek and stream in the country with a flow-normally in
excess of five cubic feet per second and every lake and pond with a surface area of
five acres or more, and wetlands adjoining such streams, lakes and ponds; and

Whereas this will require that State and local governmental entities as well as
private citizens and other non-governmental entities must obtain a Federal
government permit from the Corps of Engineers before )uilding any dam, levee,
dike, channel improvement or other water resource conservation or development
project involving the placement of fill materiali in such rivers, creeks, streams,
lakes, ponds or wetlands; and
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Whereas the obtaining of such permits will involve inordinate additional effort
and expense not only by the project builder and the Corps of Engineers but also
by other Federal, State and local governmental agencies with whom the Corps of
Engineers must coordinate its review and processing of permit applications; and

Whereas the Corps of Engineers estimates that the time required or processing
permit applications will vary from a minimum of three or four months to a maxi-
mum of a year or more; and .

Whereas extending and expanding the Corps of Engineers' permit program
under Section 404 of Public Law 92-500 as ordered will unnecessarily and sub-
stantially delay, hamper and increase the cost of urgently needed water resource
projects, and in some cases perhaps completely block such projecVs, many of which
are undertaken by mandate of State and Federal laws; now, therefore be it

Resolved, That the Water Resources Congress respectfully urges the Congress of
the United States to clarify the definitions of "waters of the United States" and
c'navigable waters" in P.L. 92-500 so as to make unmistakably clear the intent
of Congress that Federal control of construction of water resource projects through
control of the discharge of dredged or fill material be limited to waters which are,
in fact, navigable and used as a means to transport interstate commerce.

Unanimously adopted by the Water Resources Congress this 23d day of
February 1976.

ATLANTA, GA., July 04, 1976.
Re Water Pollution Control Act Amendments (.R. 9560)
lion. JENNINos RANDOLPH,
Chairman, Senate Public Works Committee, U.S. Senate,
Washington, D.C.

DEAR SENATOR RANDOLPH: This is to express my opposition to the Wright
Amendment to the Water Pollution Control Act which would have the effect
of reducing protected wetlands. If possible please make this letter a part of the
official hearing on this subject.

Respect fully, GRANT H. WEAVER.

[Mailgram]

CORTE MADERA, CALIF., July £5, 1976.
Senator JE.NINGS RANDOLPH,
Chairman, Committee on Public Works, 5121 Dirkeen Office Building, Washington,

D.C.
I strongly urge you to protect the country's wetlands by supporting the

Section 404 Program, allow no restrictions, amendments or cutbacks. Section 17
of H.R. 9560 and like legislation now before the Public Works Committee dooms
wetlands by removing them from the protection of Section 404 permit regulations.
The consequences to food chains for fish are unthinkable. Please make this message
part of the record for this week's hearings.L LARRY WE'INOATH,

Councilman,

CORTE MADERA, CALIF., July £1, 1976.
Senator JENNINGS RANDOLPIT,

Chairman, Public Works Committee, 4202 Dirksen Office Building, Washington,
D.C.

DEAR SIR: I have just learned of the July 27, 28 hearings on amendments to the
'72 Water Pollution Control Act, and I am writing to urge you to fight any such
attempt to destroy this country's wetlands-rather, the very little that is left.

The Wright-Breaux Amendment was railroaded through after a dictatorial
decision to limit debate to 20 minutes. I have this information from Congressman
Pete McCloskey.

A note from the Wildlife Management Institute now states that the roster of
witnesses for the July 28 hearing was handpicked by the committee and is heavily
freighted with friends of dredgers and developers. Only two organizations will
appear to oppose the Wright-Breaux amendment.
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I wish to state my disgust and opposition to this procedure. You and your com-
mittee should fight to save wetlands for the sake of a valuable food chain which
Insures fish for us all. I ask you, to help.

Respectfully, SHIRLEY W

P.S. Please make this letter a part of the hearing record.

WEST CONTRA COSTA CONSERVATION LEAGUE,
Richmond, Calif., July 15, 1976.

DEAR SENATCR: The West Contra Costa Conmservation League urges you to
oppose the Wright-Breaux amendment to the 1972 Water Pollution Control
Act, or any similar type language amending the bill. The Corps of Engineers"
permit program is the only equitable way in the public interest we have had to,
save San Francisco Bay from fing.

We urge that this request from us be made part of the hearing record.
Sincerely, JEAN B. Szim, President.

STATEMENT OF THE WILDERNESS SOCIETY BY Ms. BUBBLES PIERCE

Mr. Chairman and Members of the Committee, a few hundred years ago Amer-
icans took clean water for granted. Decade aftar decade they added sewage,
silt, industrial wastes and poisons to this natural reiourc3. Finally, they realized
that the devastating destruction of this life-sustaining natural resource had to be-
halted and a process of reconstruction and protection implemented. On Oftober
18, 1972, Congre&s committed the United States to a long range program to re-
claim the purity of our waters. By 1985 our waters are required to bc clear and
drinkable.

Wetlands are a vital part of the land-water forces that keep alive our natural
bodies of water. Congress realized the importance of the wetlands in relationship,
to clean water by providing for a federal permit system (404), for dredge and fill
nmiterial in the nation's waters and adjacent wetlands through the Water Pollution
Control Act Amendments of 1972. Amcricani are still dredging, filling and develop-
ing 200,000 acres of these wetlands eaoh year. Since 1776 our nation has lost
51,000,000 acres of its original 127,000,000 acres of wetlands. The destruction and
lossq of these wetlands means a loss of wildlife habitat, loss of aquatic life, loss of
natural recreational areas, loss of sea foods, loss of cleansing areas for rivers and
bays, loss of flood plains, and perhaps the most important, loss of life-sustlaining
waters.

The 404 Program is a permit program to stop dredge and fill material front
polluting our waters and subaqueous lands.

There are concerns from some that the 404 Program infringes upon their right.
or hampers operations in the national interest. We can agree with those that
bought wetlands several years ago as an investment and feel they should he
reimbursed for their investment if they cannot sell or develop the land because the
Corps will not grant them a permit. This problem can be solved by adequate.
legislation.

As to the concern about infringement upon states' right., very few of our states
have good permit programs for disposal of dredge and fill materials. Even those
states that have implemented a permit system find their permit agency knuckling
under to extreme pressures from industry and developers. The implementation of a
federal permit system (404), retains objectivity in granting the permits and a
uniformity of qualifications needed for obtaining a permit. A federal permit
program could al.so implement general permit specifications that would remove the
red tape of securing a permit for projects that would not damage the water or land
environment.

It appears the point has been reached in the national interest of our nation's
water resourc-s to place all remaining acres of wetlands under federal )rotection.
Japan in the yast few years declared 50 feet on each side of their river banks
federal lands. They planted marsh grasses on these 50-foot strips of federal lands.
The marsh grasses are helping to clean up the rivers and river bottoms. Wetlands.
serve as a filter system and play an important role in the necessary struggle to.
combat water pollution.



This function of wetlands and many other functions, such as providing the
'breeding and feeding grounds for shellfish, finfish and other marine organisms, and
-also for migratory and re.qident birds and animals; serving to sponge up flooding
waters and to protect water supply, project some of the cogent reasons for pre-
serving wetlands.

In the last few years Congress has recognized the importance and also the
vulnerability and necessity for protection of wetlands. The 404 Program provides
tools to implement this protection.

The Wilderness Society, therefore, sincerely hopes Congress will allow the
program a chance to work and protect the natural resources 3f our nation's waters

:and wetlands. Thank you.

WILDLIF, MANAGEMENT INSTITUTE,
Washington, D.C., July 26, 1976.1-en. J'ENNINGS RANDOLPH,

Chairman, Senate Committee on Public Works, Senate Office Building, Washington,
D.C.

DEAR SENATOR RANDOLPh: We appreciate the time you provided us in your
busy schedule to discuss the dredge and fill permit system and proposals to modify
the authorized program.

The enclosed statement and attachments are offered in response to your invita-
tion to provide helpful suggestions on the confusing Wright Amendment. Kindly
include this statement as part of the hearing record.Sincerely yours, LAURENCE R. JAHN, ViCe President.

Enclosures.

STATEMENT OF LAURENCE 11. JAIMN, FOR THE SENATE COMM'ITTEE ON PUBLIC
WORKS ON OVERSIGHT HEARINGS ON SECTION 404

Mr. Chairman: I am Laurence R. Jahn, vice president of the Wildlife Manage-
ment Institute, one of the oldest conservation organizations concerned with the
improved management and restoration of America's natural resources. We are
pleased to have this opportunity to provide comments on the Corps of Engineers'
dredge and fill permit program.

Our principal concern with the complex Wright Amendment is with the language
that would strip protection from much of the nation's valuable aquatic resources.
Objections to that amendment are shared by many other scientific and conserva-
tion organizations. Application of the permit system should cover a larger geo-
graphic area than called for in the Wright Amendment.

The Wright Amendment ignores many of the readily demonstrable economic,
social, and cultural values of wetlands. It is unnecessary, since its major objectives
have been anticipated by the Corps of Engineers in its guidelines for "Permits for
Activities in Navigable or Oceanic Waters" as published in the Federal Register
of 25 July 1975. Also, it threatens to undermine the long-standing 1899 Refuse
Act which was developed three quarters of a century ago to help protect the
nation's important aquatic ecosystems. By restricting the legal definition of
navigable waters, the Wright Amendment would remove federal protection from
millions of acres of nontidal wetlands essential to agriculture, industry, commercial
and sport fisheries, municipalities, and wildlife.

Wetlands in their natural and seminatural states have numerous functions of
vital importance to many segments of the national economy. One of these is their
still little appreciated value in stabilizing runoff from the land and minimizing
floods. By doing so they reduce the need for investments of taxpayers' dollars
in dams, levees, and other water-control structures and sometimes staggering
public expenditures for flood disaster relief.

Riparian marshes and swamps have amazing water-retention values. It has
been demonstrated by scientific study that ten acres of wetlands is equal in storage
capacity to a man-made flood control reservoir with a capacity of 1.5 million
gallons. In addition to storing flood waters that might otherwise threaten dpwn-
stream properties and lives, wetlands play a major role in the productivity of
coastal fisheries by maintaining the proper mix of salt and fresh water in the
estuaries Into which they feed. Serious losses of oysters and other shellfish occurred
in Chesapeake Bay after Tropical Storm Agnes when the influx of an overabund-
ance of fresh water upset the salinity balance of the bay.
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Wetlands have Important values as filters, silt traps, and purification agents for'
streams that flow through them. Many of these streams feed reservoirs that are
vital to agriculture, industry, and human habitation. A heavily contaminated
tributary of Alcovy Creek in Georgia was found by the Federal Water Pollution
Control Administration to have been cleansed of all dangerous pollutants after
flowing through only three miles of swamp. After traversing another seven miles
of swamp, the rivers waters were classified as "excellent" in quality.

Silt is among the most serious problems of irrigation and water supply agencies.
The tendency of water-borne soil particles to settle when they reach static bodies
of water, such as lakes and reservoirs, creates sand bars and mudflats that reduce
the storage capacities of the downstream impoundments. Unless costly dredging
is used to remove these silt deposits, all storage capacity may eventually be lost.
Upstream swamps and marshes, by removing suspended particles from inflowing
streams, greatly increase the longevity of the reservoirs into which they feed
waters.

These and other importantpublic values of wetlands are documented in Chapter
2 of Inland Wetlands of the United States by Richard H. Goodwin and Willian A,
Niering (National Park Service, Natural History Theme Studies No. 2, 1975)
and in Our Cape Cod Sall Marshes by Dorothy Sterling (Information Bulletin
No. 6, The Association for the Preservation of Cape Cod, Orelans, Mass., 1976).
Pertinent exerpts from these documents are appended to this statement. All of
these natural values of our inland wetlands would be jeopardized by enactment of
the Wright Amendment.

Action on the Wright Amendment in the House appears to have been motivated
by fears of agricultural and forestry interests that farmers and foresters would be
required to obtain federal permits before carrying out customary and usual
practices in any way affecting wetlands on or adjacent to their properties. Yet
the guidelines for "Permits for Activities in Navigable Waters or Oceanic Waters,"
as published by the Corps of Engineers in the Federal Register of 25 July 1975,
clearly exempts such farming and sivicultural practices.

Paragraph (d) (2) exempts drainage and irrigation canals from the definition or
navigable waters. Paragraph-(d) (2) (ii) exempts stock watering ponds and settling
basins, other than those impounding navigable waters, from the permit 1recesZ.
Paragraph (d)(4) states that "dredged materials . . . would not include nateri.ils
produced in normal farming silviculture, and rinnching activities, such as plowing,
cultivating, seeding, and harvesting."

These and other exclusions to agriculture and forestry in the guidelines appear
to give adequate protection to farmers and foresters against governmental
interference under the 404 program. For this reason the Institute feels that the
Wright Amendment is redundant and unnecessary.

WMI endorses the protection to farmers and foresters written into the permit
guidelines issued by the Corps. We wnuld have no objections to legislation hard-
ening those administrati'e statements into law. Likewise, we support the concept
of using general l)ermits in a carefully designed manner, especially to cover
recognized land management practices. Our objections to the Wright Amendment
are not to the provisions for protection to certain agricultural and silvicultural
activities., but to the disastrous effects it would have on the maintenance of our
priceless wetlands and their associated public values.

If new legislation is needed, the Cleveland-Ilarsha Amendment or the Hart
Amendment (S. 3663) to Section 404 of the Water Pollution Control Act is a
reasonable approach. Either would accomplish the primary objectives of the
Wright Amendment without destroying the firm structure of federal law that has
been built in the last 75 years to protect essential aquatic areas.

We feel that some form of the present permit system regulating dredge and
fill materials must be retained. NN e would support delegation of authority to
issue permits to those states clearly demonstrating that they have the authority
and capabilities to handle such responsibilities. To attain uniformity of per-
formance among the states, transfer of authority for issuing permits should be
made under guidelines promulgated by the Environmental Protection Agency, the
Corps of Engineers, or both.

We respectfully urge this committee to reject the Wright Amendment aid
exercise one of the several options open to it that will astsure the maintenance
of our irreplaceable aquatic areas.
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INLAND WETLANDS OF THE UNITED STATES: EVALUATED AS POTENTIAL
REGISTERED NATURAL LANDMARKS

(By Richard H. Goodwin and William A. Niering, Connecticut College, New-
London, Conn.)

CHAPTER I.-- -INTRODUCTION

The primary goal of this survey is to classify and inventory the significant
natural inland wetlands of the United States, exclusive of Hawaii and Alaska,
that might be considered especially suitable for registry as Natural Landmarks by
the National Park Service. The report is divided into four sections. The first
briefly outlines the various values of these wetlands; the second deals with their
classification; the third consists of a brief review of the many encroachments on
these habitats that are currently taking place across the country; and the fourth
presents a state-by-state inventory.

The classification developed for use in this report generally follows the one
currently in use by the U.S. Fish and Wildlife Service, but the descriptions of the
various categories have been somewhat amplified to include habitats of relatively
little importance to waterfowl. Some consideration has been given in the discus-
sion to other schemes which place greater emphasis upon species composition of
the dominant plants. It is clear that any prograln directed toward recognizing dif-
ferent habitat types must take into account the diversity that rflects the many
environmental variables encountered over a wide geographic range. By selecting
representative wetlands from each state that fall into the various categories
recognized here, a good sampling of the diversity of wetland types should be
achieved.

One of the significant by-products of this study has been the broad overview of
the manifold encroachments on the wetlands that has emerged. Environmental
quality makes it imperative that ai much as possible of these valuable habitat be
preserved. The U.S. Fish and Wildlife Service has been making a notable contribu-
tion in preserving and rehabilitating wetland habitat of particular value to
waterfowl. Hopefully, the Natural Landmark Program of the National Park
Service will expedite preservation through action in the private sector.

The inventory itself is arranged alphabetically by states. A general description
of the wetland types, nature of encroachments, sources of data, and recommenda-
tions is followed by descriptions of specific areas on which we have been al)e to
obtain information. Most of the data on these areas are based upon rel),rts sent
in by a large number of respondents who have been identified in each case. We
would like to thank all these l)erson¢ for their generous cooperation. The above
information has been supplemented by published reports and some site vi its by
the authors. However, the magnitude of the project has precluded exhatustive
literature search or thorough coverage wire responses have been inadequate.

The authors would like to thank the c,'rsonnel of the National Park Service in
the Division of Specid Planning Studie s for providing the LSGS topographic
nmaps used in this report and Ellen Nelson Raynolds for her painstaking work on
the manuscript.

CHAPTER 2.---TH1, VALUE OF INLAND WETLANDS

The wetlands of the United States represent an extremely limited resource,
comprising about 3.5'7 of the entire country, excluding Alaska. Although among
the most productive ecosystems in the world, they have been subjected to wide-
spread destruction and abuse. A, a result of dredging, draining, filling, and
solution they have been reduced to 70 million acres, which is slightly more than
alf of the original estimated 127 million acres. These figures include all wetland

types, inland and coastal.
Although the ecological role of the coastal wetlands in supporting the shellfish

and finfish productivity of our estuarine waters is well documented, recent studies
have also provided data on the significant ecological role of our fresh-water
wetlands.- Two current studies are of special relevance. Wharton's analysis of the
ecological values of southern river swamps keynotes four major values: water
quality water quantity, productivity, and potential educational use (Wharton
1970). McCormick (1970) and Grant'and Patrick (1970) have recently completed
a study of the polluted Tinicum wetlands in the Philadelphia region which docu-
ments their high productivity and role in pollution filtration.
Hydrologic Role

Wetlands are of major importance in the nation's hydrologic regime. Because
of their water-holding capacity, they act as storage basins, lowering flood crests,
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minimizing erosion, and serving to reduce the destructiveness of severe floods. In
-densely populated areas this is especially important, since urbanization intensifies
the rate of runoff. Buildings, concrete, and asphalt waterproof the land surface
and tend to concentrate large volumes of precipitation. Cities lack adequate
soak-in areas and the runoff is usually rapid and in excessive amounts. Wetlands,
and especially flood plains, act as catchment basins and tend to slow the speed of
flood w-waters, thus minimizing flood damage. In 1955, when severe floods hit
leastirn Pennsylvania, many bridges were washed out along the stream courses.
However, two bridges of the type destroyed elsewhere were still intact below the
Cranberry Bog, a Natural Area preserved by The Nature Conservancy and
recommended for landmark status. That swamps provide natural storage for flood
'aters has been demonstrated on the Alcovy River in Georgia (Wharton 1970),
also recommended for landmark status.

It has been estimated that a 6-inch rise in water over a 10-acre wetland places
more than 1.5 million gallons of water in storage with no harm to the surrounding
biota (Niering 1966). By slowing the velocity of flow, wetlands minimize erosive
processes and simultaneously act as siltation ba-sins. Wetland filling of ten a

-combination of organic, plant-derived, and inorganic, stream-carried sediments.
Wetlands have been shown to play a significant role in ground-water recharge.

In the Ipswich River basin of Massachusetts the USDI (1962) found that marshes
and swamps functioned not only as water storage and discharge areas but also
occasionally as ground-water recharge areas. In North Carolina along the Yellow
River, Kilpatrick (1964) found an alluvial aquifer below the flood plain that
was hydraulically contiguous with the surface waters of the stream.
Productiity

Fresh-water marshes and swamps are among the most productive biological
systems. Eugene Odum (1959) estimates the gross productivity of southern river
swamps such as the Alcovy and Altamaha bottomlands at 20,000 kcal/m2 per
year, which compares favorably with a field of sugarcane (27,010),' the most
productive, intensively managed agro-ecosystem. Furthermore, wetland produc-
tivity i estimated to be double the 20,000 figure on the most favorable sites.
Hardwood production reaches about 12 metric tons/ha (2.4 acres) per year. The
estimated timber productivity on the 2300-acre Alcovy River system is estimated
to be $1,578,720 per year ($686 per itcre per year) based on a 100-year period
and at )resent market value. Fish productivity averages 75 pounds per acre but
may reach 1300 pounds per acre in the backwaters and sloughs, according to
the Georgia Game and Fish Commission. Wharton (1970) estimates the total
productivity value of the Alcovy at $546,940 per year or $3,648,720 based on a
100-year period. These monetary estimates do not include the value of primary
production in terms of food for wildlife or in terms of the animals, including
furbearers, that it supports.

Wetlands have long been associated with the production of waterfowl (Alexander
et. al. 1953; Linduska 1964). They are recognized as the Nation's "duck factories."
The pothole country, for example,_yhich represents only 10% of our wetlands,
produces over 50% of our ducks. Every year 300,000 ducklings fly off the western
marshes along the Pacific Flyway. The 14 southern states add another 700,000,
and the eastern coastal marshes add 200,000 more during the best years. Some
wetlands are more important as the actual breeding areas. Others are essential as
wintering grounds and as feeding and resting areas scattered along the major
flyways (Errington 1966; Niering 1966).

Studies of the primary producers in the Tinicum Marshes by McCormick (1970)
provide insight into higher plant productivity. Among the eight vegetation types
represented, common reed grass, wild rice, cattail, and mixed aquatic types were
most important. They produced a standing crop of 4.2, 6.9, 3.9, and 4.0 tons/acre,req )ectively.'n general, wetlands exhibit a distinctive flora and fauna adapted to hydric

conditions or to periodic flooding. Some of the plant species are of special interest
for their unique features. These include the insectivorous plants, orchids, and
ericads of the bogs and species typical of the vernal pools that change morpho-
logically with gradual desiccation of the site.
-Oxygen Production and Nutrient Recycling

Grant and Patrick (1970) found that the 512 acres of wetland in the Tinicum
Marshes produce a net increase of 20 tons of oxygen per day. This is the product
.of photosynthesis.

I Day net production plus night respiration.
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Modern man has drastically modified the nitrogen cycle. The annual natural
turnover of nitrogen compounds in the U.S. has been calculated to be about 7 or
8 million tons (Commoner 1970). Currently our agricultural fertilizers add another
estimated 7 million tons, and nitrogen compounds produced as by-products from
our power plants and automobiles, another 2 to 3 million tons. More than doubling
the nitrogen input into the biosphere has resulted in a serious deterioration of
environmental quality in various parts of the country. Denitrifying bacteria have
the ability to take the deleterious nitrogen oxides that are accumulating and
convert them back into atmospheric nitrogen of which most of the atmosphere
is composed. Most wetlands support vast numbers of these micro-organisms and
thus serve to reduce the load of dissolved nitrogen washed into them.

Another role of aquatic ecosystems is the recycling of organic sulfur-containing
compounds by action of sulfate-reducing bacteria. As Deevey (1970) puts it:
"What follows if R NI.SH is to remain a renewable resource, is that water,
mud, air, and iand are closely ]inked by oxidation-reduction cycles in which re-
duction is performed entirely by organisms.
Pollution Filtraion

One of the most significant roles of wetlands is their ability to remove pollutants..
Preliminary studies in the Tinicum Marshes indicate that this area receives
sewage from three treatment plants and that a significant reduction in absolute
amounts of pollution occurs by the time the water has 1)sed through the 512
acres of marsh. Grant and Patrick (1970) succinctly summarize this vital role
as follows:

"It is significant that reductions in BOD, P-PO4, N-Nfl3, and N-NO1, did occur
in the excursion of the river water over the marshland in the time interval of 2 to
5 hours. This reduction occurred in 57% of the BOD measurements, 57% of the
P-PO, analyses, 66% of the N-Nil,, and 63% of the N-NO, analyses. Oxygen.
increases occurred in 73% of the analyses. It is difficult to determine from the
information at hand why the decreases in pollution load were not always con-
sistent but are probably due to irregular pattern of flow and the variability of
pollution load. If we take the approximate average value for each of these charac-
teristics this would mean an approximate reduction of P.PO# of 190 mg/ft of
water per day; BOD of 310 mg/ft 3 per day; N-NH. of 176 mg/fts per day; N-NO,
of 3.2 mg/ftV per day and an increase of oxygen of 512 mg/ft per day. Since the
wet area of the marsh is about 512 acres, this would amount to a reduction per
day of approximately 7.7 tons of BOD, 4.9 tons P-P04, 4.3 tons N-N1lt, 138 lb.
N-NO3, and an increase of 20 tons of oxygen. From these preliminary results it
is evident that the marshlands play an important role in reducing the nutrient
load in water and in increasing the oxygen content."

In Georgia, water quality was studied along the Flint and Alcovy rivers to aksess
the value of river bottomland swamps in pollution reduction. In the Flint River-
system, the Georgia Water Quality Control Board reports a high degree of recovery
by a very organically polluted stream within a distance of 6 miles, where there were
extensive swamps. It was also observed that the degree of recovery was directly
correlated with the presence of the adjacent swamps. Along Mountain Creek, a
tributary of the Alcovy River, the Federal Water Pollution Control Administra-
tion found extreme pollution due to human sewage and chicken offal (Wharton
1970). However, after passing through 2.75 miles of swamp forest along the
Alcovy, the river water was designated as clean; and water quality was excellent
after traversing an additional 7 miles of swamp. Data also suggest that coliform
counts, dissolved oxygen, and biological oxygen determination (BOD) all re-
turned to more favorable levels downstream from the swampy areas. In another
study of oil wastes on the Gothard's Branch in Douglas; County, Georgia, Turner
and Ahern (1970:18) found that the largest amount of the degradation of the
pollutant occurs along the swampy portion of the stream.

The role of swamps in sediment removal has also been documented. Wharton
(1970) estimates that the value of the Alcovy River Swamp as a sediment aceretor
exceeds $3000 annually. This function would be destroyed by channelization, a,
potential threat to such wetlands. It has been found that water velocity is
doubled by channelizatlon, while the silt load is tripled.

In conclusion, Wharton (1970) estimates the value of the 2300-acre Alcovy
River Swamp ecosytem from the standpoint of water quality at $1,000,000
annually.
Education and Recreation

Wetlands are outdoor educational exhibits and scientific laboratories. They
serve as the resource base for scientific research and also as museums for teaching
the dynamics and ecological role of these ecosystems. At the Connecticut Arbo-
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return in New London, the permanently preserved wetlands have been studied
by Connecticut College students. A red maple swamp, actually a bog, with its
underlying 20 ft of peat, presented a challenging problem to an undergraduate
student as she unravelled the 13,000 years of post-glacial history revealed by the
pollen preserved in the peat. At the Thames Science Center, closely affiliated with
the Connecticut Arboretum, thousands of school children annually are given
first-hand field experience and are being taught the value of wetlands. The
Arboretum Guided Tour (Emery 1967), used by the teachers, makes this point
about the wetland along the route: "The swamp below this dam is roughly an acre
in size. If flooded to a depth of one foot it would hold 330,000 gallons of water.
Thus whenever a swamp is filled or drained, another large qunAntity of water is
lost from the underground water supply and made to run off more quickly to
aggravate flooding problems downstream." In these ecological settings one can
also emphasize the basic ecological principles operative in natural ecosystems-
energy flow, recycling, diversity, and limited carrying capacity. These concepts
can also be directly related to man and the environmental problems created by
failing to recognize their applicability in human ecology.

Wetlands also provide many recreational outlets, such as fishing, hunting, bird-
watching, and hiking. Twenty million Americans go fishing, two million hunt
waterfowl. Thousands hunt the wetlands with binoculars and cameras, where an
unparalleled diversity of waterfowl and spectacular marsh birds gives pleasure
and inspiration. On Staten Island a unique fenway system has been proposed for
incorporating the wetlands as part of the open-space pattern. This represents a
sound ecological use of resources and the recreation potential is very great. Such
a mosaic of open space should be incorporated as an essential part of any com-
munity development plan, as it serves an important social function and greatly
enhances the quality of the environment (I1offman 1963; Thomson, 1970; USDI
1962).
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OUR CAPE COD78ALT MARSHES (By Dorothy Sterling)
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As more and more people pump more and more water, volume and pressure
of the water underground drops and there is increasing danger of salt water
intrusion. This has already happened in Provincetown and in scattered wells
along the coast. A new study I by Dr. Norton Nickerson, Tufts University
biologist and Dennis summer resident, has found that the thick layers of semi-
pervious peat in the marshes act as a barrier to the landward flow of salt water
and the seaward flow of fresh water. Alteration of any part of a marsh-even
the digging of a mosquito control ditch-may allow fresh water to drain from
the land on an ebb tide.

SOME NEW MATH

"The best investment in the world is waterfront property-they are not
making it any more," said Will Rogers. The cowboy philosopher's wry com-
ment can be taken in two ways. To some people, a salt marsh is a piece of
waterfront property which, if "improved," would bring immediate economic
benefits to realtors, builders, and building trades people. An increasing number
of others see a marsh in terms of its value to society as a whole, now and in the
future-a value which will increase because "they are not making it any more."

To resolve the conflict between these opposing views, ecologists and land-use
planners have attempted to estimate the actual dollar value of a salt marsh.
What is it worth, not in today's real estate market, but in terms of its total
productivity? One way to arrive at a figure would be to estimate the money
which flows into a region because of its marshland. On Cape Cod where tourism
is the maior industry, tourist spending amounted to $164 million in 1974. How
much of this comes from sports fishermen, duck hunters, birders, vacationers
who gather shellfish and city-dwellers seeking a refreshing change of scenery?

-If one took an arbitrary figure of one-fourth, the marsh-dependent income would
be $41 million a year. Since the Cape has 13,184 acres of salt marsh, this would
mean an annual income of $3,125 an acre. Assuming an interest rate of five per-
cent, an acre of Cape salt marsh would be worth $62,500.2 To this one could add
the value of the Cape's commercial fish and shellfish exports as they cross the
bridge as well as the money spent by commercial fishermen and their families..
The role of salt marshes in flood control, water supply protection and so forth
should also be included in these computations. And how does one put a price
ta on green meadows and blue water which reflects the sky?

No one has broken-down Cape Cod's income figures to get an accurate estimate
of the value of its marshes, but scientists at Iovisiana State University's Center
for Wetlands Resources have computed the dollar value of southern marshland.8-
Adding the income from commercial fisheries which are dependent on marshes to
an estimate of the potential value of marshes for oyster aquaculture and for waste
water treatment, they have come up with a figure of $80,000 an acre. Because this
did not include other functions of marshes-as barriers against floods, habitat, for
migratory birds and so forth-the scientLts then proposed a new and ingenious.
approach for determining the total "life-support value" of a marsh.

This approach translates the work of nature into monetary terms by comparing
the energy produced in a march with other forms of energy consumed by the
nation. Te scientists' first step was to determine the ratio of the Gross National
Product-the value of all goods and services produced in the U.S. annually-to
the amount of energy reported in the National Energy Consumption Index.
Finding that 10,000kilocalories were consumed to produce one 1973 dollar's
worth of goods and services, they then compared this with the rate of energy
production in a marsh. Calorimeter measurements have shown that one pound of
dried marsh grass is equivalent to 1850 kilocalories. In southern marshes where
the annual 8partina crop averages 22,000 pounds l)er acre, an acre of marshland
would produce 40,700,000 kilocalories annually-the equivalent of $4,070.
Capitalied at five per cent, the value of au acre of marshland would be $81,400.

The Sparlina crop on Cape Cod marshes is undoubtedly somewhat smaller than
the crops in Louisiana and Georgia where the grasses grow year-round. However,
the surpluses exported from Cape marshes which contribute directly to the support
of one of the world's largest populations of fish and shellfish may make up some-
what in importance for the difference in unit output.

1 Nlckerson. Norton H., "Salilnlties of Ambient and Interstitial Water of Some Cape Cod
Salt Marshes." 1975 (in press).

'Value= $8,125+.05.
G Gosselink, Jam" G., Eugene P. Odum, and R. M. Pope, "The Value of the Tidal Marsh,"

Louisiana State University, 1974.
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THE WILDLIFE SOCIETY,
SOUTH DAKOTA CHAPTER,
Pierre, S. Dak., July 19, 1976.

lion. JENNINGS RANDOLPH,
Chairman Committee on Public Works,
Senate Ojilce Building,
Washington, D.C.

DEAR MR. CHAIRMAN: The South Dakota Chapter of the Wildlife Society
requests that this letter be made part, of the hearing record regarding the Wright-
Breaux amendment to Section 404 of the Federal Water Pollution Control Act.

As an organization of nearly 100 professional people dedicated to the-wise
management and conservation of wildlife and its natural environment, we oppose
the Wright-Breaux amendment because it would not provide for adequate control
of dredging and filling operations on our nation's dwindling number of natural
wetlands. Protection of natural wetlands is necessary not only to provide habitat
for wildlife but also to serve as a natural water pollution control and silt retention
system, a flood control or water retention system, and a source of ground water
recharge.

Natural wetlands cannot be replaced and when their delicate ecological balance
is upset by large-scale unnatural activities, such as dredge and fill operations,
benefits of natural wetlands are lost forever. Section 404 currently provides the
best regulations established to date to ensure conservation of these natural
wetland,.Sincerely, RON FOWLER, President.

IVISCONSIN INLAND WATERWAYS AssocIATION,
AMadison, Wis., July 22, 1976.

Hon. JFNNINGS RANDOLPH,
Chairman, Public Works Committee,
4208 Dirksen Senate Office Building,
Washington, D.C.

DEAR SENATOR RANDOLPH: The Wisconsin Inland Waterways Association urges
you riot to make imprudent changes in the definition of "navigable waters" found
in Section 404 of the Federal Water Pollution Control Act, as proposed by the
Wright-Breaux AThendment. The implications of a more restrictive definition for
the remaining wetlands and related watersheds of Wisconsin need the most
careful evaluation. Moreover, states and local governments throughout the nation
which will forfeit water quality if the definition is relaxed deserve to be heard.

In a letter dated July 7, 1975 to Lt. General William C. Gribble, Jr. of the
Army Corps of Engineers, Governor Patrick Lucey stated:

"Wisconsin has a long tradition of protecting its waters from actions detri-
mental to the public welfare. For this reason I favor regulation of dredging and
filling in a manner which will provide for the maximum protection of the public's
interest."

He concludes:
"In summary, I would support an expanded definition of navigable waters as

proposed in Corps alternative 1, if coupled with the administrative delegation of
responsibility outlined above. This approach would extend protective dredge-and-
fill regulations, while directly dealing with the problem of overlapping and con-
current Federal-State jurisdiction on public waters." (letter enclosed)

Our governor's comment is one of over 4,500 the Corps considered in formulating
their July 25, 1975 regulation guidelines for the administration of Section 404.
Just as noteworthy, the definition of navigable waters therein has evolved over
nearly a century of legislative and court action. To abruptly fashion an alternative
definition ig to be unaccountable to a prolonged public trust. It Is to put the in.
terests of a few above the interests of the many.

Serious review, open to the public, may reveal that procedural changes in Section
404 are appropriate. These night include:

(1) clarification of the Corps' exemption (from permits) of normal farming
practices,

(2) the alleviation of permit volume through a "general permits" provision, and
(3) greater support for state protection efforts to minimize state-federal duplica-

tion, while extending cooperation.
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Redefinition at the federal level, however, may actually withdraw needed
support for (or even undermine) state efforts at protecting public waters and
wetlands. Six states currently have sound wetland legislation, and momentum
is gathering in Wisconsin to do likewise. This momentum will be lost if leadership
in Washington turns its back on wetlands by passing the Wright-Breaux Amend-
ment. We urge extended study of the redefinition issue, the inclusion of public
opinion on the matter, and farsightedness by your committee as to the protection
of remaining wetlands.

Sincerely, CHARLES C. GEISLER,

WI WA RepresentativeMadison.

STATE OF VISCONSIN,
OFFICE OF THY, GOVERNOR,

Madison, Wis., July 7, 1975.
Re proposed alternative regulations concerning "Navigable Waters Procediires

and Guidelines for Dredged or Fill Material," as printed in the Federal
Register of May 26, 1975.

Lt. Gen. WILLIAM C. GRIBBLE, Jr.,
Chief of Engineers,
Washington, D.C.

DEAR GENERAL GRIBBLF,: Wisconsin has a long tradition of protecting its
waters from actions detrimental to the public welfare. For this reason I favor
regulation of dredging and filling in a manner which will provide for the maximum
protection of the public's interest.

Much of the area which would now become subject to Army Corps of Engineers'
regulation under an expanded definition of "waters of the United States" has
been effectively managed for many years under state programs. For waters
found to be "navigable" under Wisconsin law, aggressive application of state
water regulatory laws and mandatory adoption of local flood plain and shoreland
zoning ordinances provide a large measure of protection from filling and dredging.
The need for additional wetland protection is recognized in a bill currently under
consideration by the Wisconsin Legislature.

Programs administered at the state and local level have advantagesnot gen-
erally found in those which are federally administered. Opportunities for public
education and involvement are far greater and misunderstanding can be elimi-
nated when administrators are readily available to answer questions and listen
to suggestions. Many potential conflicts can be avoided by working with in-
dividuals to resolve possible problems before making final regulatory decisions.
Furthermore, state agency personnel have the advantage of being able to more
readily evaluate the implications of proposed dredge and fill activities, particularly
because of their knowledge of the characteristics of local waterways.

None of the four administrative alternatives proposed by the Corps address
the problems of duplication of effort between the corps and state agencies, with
associated public confusion and unnecessary delays. Regulatory agencies should
respond in a timely manner to permit requests. Individuals who wish to under-
take projects that are not detrimental to the public interest should not have
to bear the burden of delay created by excessive bureaucratic review.

I am also concerned that a requirement placed on state agencies to prepare
reports to the Corps added to present permit review procedures, would require
significant additional expense and manpower. This is of special concern during
our current state budget problem. However, the review of the few additional
applications generated in Wisconsin under an expanded definition of waters
subject to regulation would likely create only a marginal work load increase
if additional federal review were not required.

This suggests the need for a different, cooperative administrative approach.
Such an approach could allow expanded regulation of dredge and fill activities.
under federal authority, yet minimize state-federal duplication. I believe a model
for this kind of approach can be found in the cooperative administration of dis-
charge permits under the Federal Water Pollution Control Act Amendments or
1972. The Wisconsin Pollution Discharge Elimination System demonstrates
state administration of a permit system under federal and state law.

A similar cooperative program could be applied succe.sfully to dredge and fill
permits. After meeting federal requirements, states should be encouraged to
qualify for authority to administer the permit system. States would then take
over the program following federal guidelines. Individual actions could still be
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reviewed by a federal agency when desired. If costs to states increase substantially,
provision should be made for federal/state cost sharing programs. This may require
congressional action.

In summary, I would support an expanded definition of navigable waters as
proposed in Corps alternative 1, if coupled with the administrative delegation
of responsibility outlined above. This approach would extend protective dredge-
and-fill regulations, while directly dealing with the problem of overlapping and
concurrent Federal-State jurisdiction on public waters.

I firmly believe that this approach would provide the most effective and ad-
ministratively efficient response to the District Court of Columbia's ruling.

Thank you for the opportunity to comment.Sincerely, PATRICK J. LUCEY, Governor.

Hon. JENNINGS RANDOLPH, METAIRIE, LA., July 27, 1976.

Chairman, Public Works Committee, Dirksen Senate Office Building,
Washington, D.C.

DEAR MR. RANDOLPH: I realize that this letter is late for being in the record of
the hearings of July 27-28, 1976 on Section 404 of the Clean Water Act, but I
would like to express to you my deep concern over the Senate Public Works
Committee Hearings on amending this Act.

My feeling is that at this point it is untimely to amend Section 404. No hearings
or amendments should be considered until the full three phase program has gone
into effect.

IH.R. 9560 (now Senate 2710) excludes much wetland area from protection and
cuts back the control provided by Section 404. Protection of our wetlands is of
vital importance in Louisiana and it is deplorable that our representatives, Wright
and Breaux would sponsor a bill or amendment gutting several sections of the
Clean Water Act.

Yours sincerely,
BETTY WOOD.

WORCESTER ENVIRONMENTAL TRUST,
Snow Hill, Md., July 24, 1976.

Re the record of the hearing of July 27-28, 1976, on section 404 of the Clean
Water Act.

Hon. JENNINGS RANDOLPH,
Chairman, Public Works Committee, Dirksen Senate Office Building,
Washington, D.C.

DEAR SENATOR RANDOLPH: Without giving the Section 404 program a chance,
it is being amended-why? Is it because polluters are afraid of it? Will we ever
be able to clean our streams and waterways from the wastes that plague them?

We consider it premature to amend Section 404 before the full three-phase
program has gone into effect.

We are alarmed that I.R. 9560 (now renumbered S. 2710) excludes most wet-
lands from protection under Section 404 and cuts back controls over the nation's
waters under the 1899 Rivers and Harbors Act. In this respect we feel the pro-
posed Senate Hart-Cleveland amendment is preferable to the Wright-Breaux
amendment now included in S. 2710.

The value of wetlands for breaking down and removing pollutants, for absorbing
flood waters, and for providing food for fish and wildlife, is well known. Here in
Worcester County Maryland, thousands of acres of wetlands have been destroyed
for development.' Mani illegal dredging, filling and polluting actions have been
stopped only as a result of Corps of Engineers investigation and intervention.

NWe find it distressing that the Ilousd amendment would stop the Section 404
program from controlling the discharge of polluted dredged materials into tribu-
taries of drinking water supplies that do not fall within the House's narrowed
definition of "navigable waters."

The integrity of America's waters is at stake. The Section 404 program gives us
hope that the broad interests of all America will be served. We urge you to reject
any amendment that would significantly reduce the ability of the Federal Water
Pollution Control Act to prevent pollution and protect the nation's valuable
wetlands.

Sincerely yours, JOSEPH W. FEHRER, Chairman.
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WTAX RADIO,
SANGAMON BROADCASTING CO.

Springfield, Ill., July 16, 1976.lon. JF.NNiNOS RANDOLPH,

Chairman Committee on Public Works,
Senate OIce Building,
Washinglon, D.C.

DEAR SENATOR RANDOLPH: I would like to express my opposition to the language
of thle Wright-Breaux amendment to section 404 of the 1972 Water Pollution
Control Act.

Senator, any lessening of the permit program that presently protects our wet-
lands will be a major setback in conservation. Land speculators, drainage districts
and conniving politicians have done enough damage to our bottomlands in this
country during this century to last forever, because it will take that long to reclaim
the losses we have suffered.

When the Breaux amendment came up in the House, Nathanial P. Reed,
Assistant Secretary for Fish, Wildlife and Parks, was quoted as stating, "Millions
of acres of Ink-..::, swamps and marshes and many thousands of miles of streams
and rivers would lose federal protection under the amendment by Representative
Breaux." The fact that some of this wording was changed by Mr. Weight and
the terms "navigable waters" and "adjacent wetlands" lessened the obvious, it
did nothing to offer protection to the inland waters, the hundreds of small tributary
streams and marshes not covered by this wordage. The term "navigable waters
is ambiguous, as any waterways map will show the inconsistency of this term.
This terminology has been a sore point for years by those who have done hand-to-
hand combat with the "corps" since the early 1900's.

There are hundreds of capable people and at least a dozen organizations who
should be giving testimony at your hearings on the 27th and 28th of this month,
but were not invited. Why not, Senator? According to information I have,
the National Wildlife Federation and the Natural Resources Defense Council are
outnumbered on the 28th 5 to 2 in your witnesses box-score.

The midwest corn and soybean states right now are suffering the dryest year
in the memory of many farmers. They wish to hell they had some sub-soil moisture
that their crops could draw from. With the "license to drain" that this amendment
will again offer, we may still see the day that this drought-like condition will be
permanent. Our children surely will see it.

Don't open the drainage ditches for the selfish, money-hungry speculators and
developers, large or small. Don't change the present "control" we now have under
section 404. Do give others a chance to present the facts that will protect the future
of our country's water resources and wildlife. At least be fair!

I have not always seen eye to eye with the doings of the Corps of Engineers,
but in this instance and in several others where the Corps has been working in
conjunction with the EPA and the Fish and Wildlife Service, I applaud them and
cry "more" as I believe this sort of cooperation is the element we have lacked.

Pleae make this letter a part of the hearing record on July 27, 28, 1976 on the
Wright-Breaux amendment.

Sincerely, EDWARD J. MAIHONEY,

Outdoor Writer/Broadcaster.

ATLANTA, GA., July *6, 1976.
lion. JENNINGS RANDOLPH,

U.S. Senate Building,
Washington, D.C.

DEAR SIR: I would like to state fiy opposition to the pending Wright amend-
ment which will greatly reduce wetlands under section 404. I urge you to vote
against this amendment.

Please make this letter a nart of the hearing record. Thank you.
CHARLES J. ZIMMERMAN, Jr.
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