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Dear Chairman lnhofe, 

Thank you for your letter dated July 16, 2015 requesting a copy of the April 27, 
2015 memorandum signed by Major General (MG) John Peabody, Deputy 
Commanding General for Civil and Emergency Operations, U.S. Army Corps of 
Engineers (Corps), along with its tabbed enclosures (collectively referred to Peabody/). 
Further, you asked for a copy of the May 15, 2015 memorandum from MG Peabody 
(referred to as Peabody IQ which forwards a memorandum from the Corps' Regulatory 
Program Chief, Ms. Jennifer Moyer (Moyer memorandum), as well as a copy of the 
analysis prepared by Paul Scodari (Scodari document), an economist on staff at the 
Corps' Institute for Water Resources. The Moyer memorandum and the Scodari 
document offer comments on the Economic Analysis prepared in support of the final 
Clean Water Rule that was published in the Federal Register on June 29, 2015. 

In order to address your request for expedited handling of these documents, 
earlier today the Deputy General Counsel of the Army (Installations, Environment and 
Civil Works) delivered an electronic copy of the rnquested documents to the 
Committee's Chief Counsel. We shall now turn our attention to the other documents you 
requested in your letter. 

I wish to emphasize several key points related to these documents. First, although 
Peabody I was produced more than three weeks after the Clean Water Act rule was 
provided to the Office of Management and Budget to initiate the interagency review 
process, the concerns raised in the memorandum, and its associated enclosures, were 
thoroughly considered prior to issuance of the draft final rule. Because these materials 
were considered internal deliberative documents, they were not released outside the 
Army. However, the issues raised therein were considered in detail and discussed with 
the Environmental Protection Agency (EPA), our partner in developing the rule, as well 
as with the larger Federal family during the interagency review process. After analyzing 
and discussing the issues raised by the Corps, the Army and EPA agreed to make three 
important changes to the rule, in addition to many other technical edits, for which the 
Corps was advocating, for example, inclusion of the 100-year flood plain in section 
(a)(8), modification to the ditch exclusion in section (b)(3)(ii) , and inclusion of a flexible 
grandfathering provision in the preamble. Thus, the Army considered all the input 
received from the Corps throughout the drafting, vetting, and interagency review 
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processes. Secondly, I want to make it very clear to the Committee that the Scodari 
document was never provided to me until Tuesday, June 30, 2015, when I asked for a 
copy. In fact, my staff and I were completely unaware of the existence of this document 
until it was brought to our attention by Chairman Gibbs, House Committee on 
Transportation and Infrastructure - Subcommittee on Water Resources and 
Environment. Presumably, the comments offered by Mr. Scodari were incorporated into 
the Moyer memorandum. I wish to also remind the Committee that Peabody II was 
prepared six weeks after the Clean Water Act rule was provided to the Office of 
Management and Budget to undertake interagency review. Although received very late 
in the process, the concerns raised in the Moyer memorandum were in fact considered 
prior to issuance of the draft final rule. Like Peabody I, Peabody II and the Moyer 
memorandum were considered to be internal and deliberative Army documents. As 
such, these documents were not released outside the Army. However, I assure you the 
issues in Peabody II and the Moyer memorandum were likewise discussed in detail with 
the EPA. I emphasize that the Army considered all the input received from the Corps 
throughout the drafting, vetting, and interagency review processes. 

Please note that the documents transmitted today to the Committee's Chief 
Counsel contain sensitive information exempt from the disclosure provisions of the 
Freedom of Information Act (5 U.S.C. § 552). The Army provides these documents with 
a full reservation of rights and with the understanding and intent that providing them 
shall not be deemed a waiver of any applicable privilege. The Army respectfully 
requests that these documents be shared only within your Committee and then only 
with those who have an official need for the information; that the documents not be 
disclosed outside the Committee or to the public; that appropriate steps be taken to 
safeguard the documents; and that the documents be destroyed after use. 
Safeguarding these documents is particularly important now that the Army and the EPA 
are actively involved in litigation associated with publication of the final rule. 

Thank you for your continued interest in the Army Civil Works program. 

A 

Very truly yours, 

-Ellen Darcy 
ecretary of the Arm 
ivil Works) 
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441 G STREET, NW 
WASHINGTON, D.C. 20314-1000 

MEMORANDUM FOR Assistant Secretary of the Almy for Civil Works 

SUBJECT: Draft Final Rule on Definition of"Waters of the United States" 

1. As we have discussed throughout the rule-making process for "Waters of the United States" over the 
last several months, the Corps of Engineers has serious concerns about certain aspects of the draft final 
rule. On 3 April 2015, the Environmental Protection Agency delivered the draft final~] to the Office of 
Management and Budget to initiate the inter-agency review process by our federal Once we 
obtained a copy of the draft final rule, I asked USACE legal end regulatory staff to ascertain 
the extent to which Corps' concerns had been inco1por~ted, d to conduct i f the legal and 
technical impacts of its language. That just-completed re veals that e dra nal rule continues to ./ 
depart significantly from the version provided for publ' t, and that rps' recommendations / 
related to our most serious concerns have gone una . pecific he current~final mle 
contradicts long-standing and well-established 1 1ciples und Clean W ct (CWA) ,,, 
Section 404 regulations and regulatory practic Uy the ~~ Court 
decision. The rule's contradictions with legal p es ge ate pie le hnical 

· consequences that, in the view ofth~Co ul fatal to e in its t tm. 

2. The preamble to the proposed rule raft p~e o the d1~le state that the 
rulemaking has been a joint endeav EPA an rps, and :t agencies have jointly made 
significant findings, reached~· onclus~'le n~beh' in.al rule. Those statements are 
not accurate with respect to t mP-aiuli,~~roces o o develop it greatly limited Corps ./ 
input - a practice that~ thus fa mterMagen re ew process. Within these 
circumstances boweve ve that th as don tha 1t could do to assist and support the 
rulemaking. The critical re~1ains most im concerns regarding the defensibility and 
implementability of the draft final e ain UI¥Jd e , although we continue to believe, as we have 
previously explained, that a rel w simp4Jt_ ~ that the Corps has offe1·ed would resolve the 
problems with the draft iitf'u~ /"),,,.,_'-# 
3. The analysis of and co),.Jwith he ~w;l rule developed by the Corps professional staff are 
respectfully forwarddor your con · · . have reviewed all of the attached documents and have 
concluded th~t nl~~·aft fin c ged to adopt the Corps• proposed "fixes," or some 
reasonably c e ~of th' tJie? nder the National Enviromnentel Policy Act, the Corps would 
need to prepru n Environmen~act Statement (EIS) to address the significant adverse effects on the 
human envirorun nt that would result from the adoption of the rule in its cunent fonn. Thank you for 
your consideration of the Corps' serious concerns a.Q.d recommendations on this issue. 
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CECC-E 

~YTO 
UTENTION OF 

DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS Of ENGINEERS 

441 G STREET, NW 
WASHINGTON, DC 20314-1000 

:VlE.:VIOR.Ai,DCM FOR Deputy Commanding General for Civil and Emergency Operations, 
U.S. Army Corps of Engineers (ATTN: .:VIG John W. Peabody) 

THROUGH the Chief Counsd, U.S. Anny Corps of Engineers (A TIN: David R. Cooper) 

The draft final rule regarding the defi 
is promulgated as final without corre 

EPA and Corps staff agree ·with our colll!agues at the C.S. Department of Justice that the final 
rule will survive the expected legal challenges that it will face in the federal courts only if the 
courts conclude that the rule complies with the test for CW A jurisdiction provided by Justice 
Kennedy in the Rapanos decision. The following is the essence of Justice Kennedy's test: a 
water body (such as a wetland) is subject to CW A jurisdiction if it has a significant nexus with 
navigable waters. The term "significant nexus" means that a water, including wetlands, either 
alone or in combination \l'fith other similarly situated waters in the region, significantly affects 
the chemical, physical, or biological integrity of the downstream navigable waters. For an effect 
to be significant, it must be ruore th.an speculative or insubstantial. 



MEMORANDUM FOR DCG-CEO 
SUBJECT: Legal Analysis of Draft Final Rule on Definition ofWOUS 

Loss of CW A .Jurisdiction 

The draft final rule excludes from jurisdiction of the CWA large areas of lakes, ponds, and 
similar water bodies that are important components of the tributary system of the navigable 
waters and that the Federal government has been regulating as jurisdictional from 197 5 to the 
present moment. Those water bodies are important to the physical, chemical, and l;>iological 
integrity of the entire tributary system of the navigable waters and to the navigable waters 
themselves. However, those lakes, ponds, and wetlands would lose all federal CWA protection 
under the draft final rule merely because they happen to lay outside and beyond a distance of 
4000 feet from a stream's ordinary high water mark (OHWM) or high tide line (HTL). The 
4000-feet cut-off line (or .;bright-line rule,,) for jurisdiction bas no basis in science or law, and 
thus is ';arbitrary." The Corps believes that the 4000-feet limit on jurisdiction would ca 
significant adverse environmental effects as a result of the loss of jurisdiction over "'3"1111111111f01~.u 
amount of jurisdictional "waters," based on the Corps' experience in implemenu· a.t!llfi°'1 
Section 404 program and perfonning the majority of jur~· sdict na.l dete · · 
CWA. 

The arbitrary nature of the 4000-feet cutoff ofl~ is emo~y the fac 
staff engaged in drafting the rule told Corps st · co~e e Marc . .._,___ at 
EPA was going to cut off CW A jurisdiction at a · of 5 0 e om ~~ of 
traditional navigable waters, interstate wate rrit · seas, dme · utaries. 
Then, three days later, EPA staff change · tion and ide to cut jurisdiction at 
the narrower 4000-feet limit from an 0 TL. E has ne ded any scientific 
support or justification for either a 5 or 40 ut-off. 2 ances are arbitrary 
and either limitation would be ve · ult to'1~~ heri2r s when the final rule is 
challenged because neither n CW ~"1wction i ed by science or field·based 
evidence. It is significan s Scie isory Board mmended against using any 
set distance to establish or · CW A j · · ti n. ~ 

To abandon existing Federal CW gically important water bodies that 
significantly affect the biolo · al integrity of the downstream waters 
would ll:!ad to significant ad rse ects on · onment, because, shorn of CWA protection, 
those lakes, ponds, an~w. Ian can b~ u filled, drained, and degraded at will, with no 
Federal regulation to t, regul~-'N te for those destructive activities. Pollutants 
dumped into no~-· ·sdic§· nal,~ bodies would flow downstream to the navigable 
waters, pollutin ·ng water · sand killing or harming fish, shellfish, and wildlife, and 
harming human po ations. Conse uently, the abandonment ofCWAjurisdiction over 
important parts of the tributary system of the navigable waters cannot be done without first 
preparing an environmental impact statement (EIS) to identify precisely what water bodies 
would lose CW A protection under the final rule and what significant adverse environmental 
effects would result from that loss of jurisdiction. · 

In a limited time frame during the development of the draft final rule (roughly the last two 
months), the Corps' profession.al staff has documented representative examples of the many 
lakes, ponds, and wetlands that are part of the tributary system of the navigable waters and that 
would lose CW A jurisdiction and protection under the draft final rule. 1bis documentation has 
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ME~'!ORA~U;v1 FOR DCG-CEO 
SUBJECT: Legal Analysis of Draft Final Rule on Definition ofWOUS 

been presented to both the Assistant Secretary of the Army (Civil Works) (ASA(CW)), and to 
EPA decision-makers and technical staff. Thus far, no one has refutt:d or denied the 
professional, technical, and well-documented examples of lost jurisdiction under the draft final 
rule. No one has presented any basis to refute or challenge the Corps' determination that the 
draft final rule would cause signifkant adverse effects on the human environment and thus 
would require an EIS before the final rule could be promulgated in its current form. 

During discussions with EPA staff on April 9, 2015, EPA representatives suggested that, 
although the proposed abandonment of substantial parts of the C\VA's long-standing jurisdiction 
would cause significant adverse effects on the human environment, those adverse effects might 
be offset by the hope that the final rule "'ill lead to the assertion of CW A jurisdicti~n over five 
categories of "isolated" "vaters under section (a)(7) of the draft final rule. That ~~ent is 
unpersua5ive for at least two reasons: ~ 

First, a well-established principle of>iEPA law stat~e tha proposed F~10n that would 
cause significant adverse effects on any part or aspe t uman en o nt requires an EIS 
to address those significant adverse effects, even· eral ag~ebe ves that other aspects 
of its proposed action would have eavironmen fits. For ex , the Coutf!>pa 
Envirorunental Quality's (CEQ's) legally bi PA~e 1 tat~the i~aw 
regarding how a Federal agency must detenm ether · s p eel ac · • caus~ 
significant adverse emironmental effect~o11 ws: • ~ 

.. Significantly" as used in ~quir~d atio~. Coensity: (b) 
fntensity. This refers to i(Uriry f · ct.. . . . acts that may be 
both beneficial and ~A signt ect r"~ ven if the Federal 
agency believe~ ~~ce t will be wn3 iaJ." (40 CFR 1508.27) 

Secondly, in section (a~the dr l rule, EPa determined that every 
hydrologically/geographically is t water i~ .eA~he five defined subcategories of isolated 
waters is "similarly situated" other i ~aters in those subcategories in the 
watershed that drains to ne traditi 1gable water, interstate water, or territorial sea. 
Leaving aside the legal, s · n 1c, and problems presented by section (a)(7), which are 
discussed below, sec~ (a)( ) do~~ CW A jurisdiction over any of the isolated water 
bodies ident~· ie i~~rovisio'~ · isdiction could be asserted over those isolated water 
bodies iden · d ·~ion C'7) ~if and when the Corps (or possibly EPA as a '·special 
case'') was to ermine on a c~ecific basis that those isolated y,-ater bodies have a 
significant nexus y,ith navigable or interstate waters. Givert the fact that, by definition, the vast 
majority of those isolated water bodies have no hydrologic connection with navigable or 
interstate waters, it is uncertain whether many, if any, of those isolated waters will pass the 
"significant nexus" test and be found to be subject to CWA jurisdiction. Even if the Corps or the 
EPA were to assert that those isolated waters are jurisdictional under the significant nexus test, it 
is doubtful that the federal courts would uphold such assertions of CW A jurisdiction. 

The Corps has questioned what legal authority exists that would enable DA and EPA to abandon 
CW A jurisdiction over large areas of lakes, ponds, and wetlands tbat are important parts of the 
tributary system ofrhe navigable waters, and over which the Corps and EPA have asserted CV./A 
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ME.vfOR.<\!'iDU~l FOR DCG-CEO 
SUBJECT: Legal Analysis of Draft Final Rule on Defi.nition of WOC"S 

jurisdiction since 1975. But even if such legal authority exists, at present there is no legally 
adequate administrative record to support such a move. The proposed rule did not propose any 
limitation for CWA jurisdiction comparable to the -WOO feet cut-off, which was presented for the 
first time in the draft final rule. Consequently, the public did not have the opportunity to 
evaluate that idea or to comment on it during the public comment period and thus the addition of 
this limitation likely violates the Adminb'1.rative Procedur~s Act (APA). 

In some v:ays the proposed abandonment of CW A jurisdiction over many lakes, ponds, and 
wetlands that are important parts of the tributary system of the navigable waters also has the 
effect of calling attention to legal and scientific questions regarding other parts of the final rule. 
For example, the draft final rule asserts CWA jurisdiction by rule over every "stream" in the 
United States, so long as that stream has an identifiable bed, bank, an<l OHW'YL Th~t as rtion 
of jurisdiction over eYery stream bed has the effect of asserting CW A jurisdiction o y 
thousands of miles of dry washes and arroyos in the desert Southwest, even thou~ 
ephemeral dry washe!:i, arroyos, etc. carry water in.frequently i sometimes~!l~quantities if 
those features meet the definition of a uibutary. The draft le' s assert n t the dry 
wa~hes all have a .. sigruficant nexus'' \\-ith navigable trasts s'°hy the 
contradictory position in the rule that large areas~f ponds, and \\ ds in the ~~ 
watered parts of the CSA, which water bodies a d larg of ·~tater, ~eats, 
nutrients, and (potentially) pollutants to the na\ig e aters,~~1ti cw;:~~ction 
underthe4000-feetcutoff. 0 'V ·~-
\Vhen these flaws were described to EP~during tb.it..C?J 9, 1~1 - ~g, the response 
was that the agencies have legal au~(~place ¥~'7ti~n th c oose on the extent 
ofCWAjurisdiction, eve~ I ave tbe~~fexc9j CWA jurisdiction 
lakes. ponds, and wetlands t a eady ~~nnined ,, Corps to have a significant 
nexus with nai,igable wat woul at jur' icti 1 test in any future site-
specific jurisdictional dete · · on.~v ~scrtiX1 alid. that son of abandonment of 
C\VA jurisdiction cannot take place · t avi:ni ~~:ed an EIS to analyze and seek 
public comment on the potentially lfN ant a~,~cts on the natural and human 
environment that would resur }' (b..~ 

It is easy to fix the dr=· - al~o a~~d ~al necessity of preparing an EIS. The Corps 
has suggested the nee x man~ ~g the last several months. To date, consensus 
has not been rea~ olve ~Co~ continuing concerns. The reason that EPA has given 
for not adopting t Corps' fixes i~PA apparently believes that the 4000-feet cut-off of 
CWA jurisdiction w uld provide. greater clarity (i.e., a ~·bright line") to the regulated public by 
limiting the Corps' ability to perform site-specific jurisdictional determinations. The Corps has 
explained why the EPA 's 4000-feet limit would be more difficult to understand, identify, 
implement, or defend in the federal courts than the Corps' suggested approach, as explained in 
the technical memorandum accompanying this memorandum . 

The Corps' fix is sho~11 in the attached revised draft final rule. If this problem is not fix.ed. then 
the Corps must prepare an EIS before the final rule can be promulgated and leaves the rule 
'vulnerable to an AP A challenge. 



~IEMO~'cTIL1'-I FOR DCG-CEO 
SUBJECT: Legal Analysis of Drafc Final RuJe on Definition of \VOUS 

Definition of~ Adjacent" 

The draft final rule would pro'\.ide a new definition of the term "neighboring," which would 
declare "jurisdictional by rule' ' all water bodies within 1500 feet of an OH\VM or HTL, so long 
as the water body is located within a l 00-year flood plain. The 1500-feet limitation is not 
supponed by science or Jaw and thus is legally vulnerable. The Corps has advocated the more 
scientifically and legally defensible distance of 300 feet for declaring by rule that all neighboring 
water bodies are jurisdictional, based on the Corps> experience in implementing the CWA 
Section 404 program and performing the majority of jurisdictionaJ determinations under the 
CW A. Site-specific significant nexus determinations of jurisdiction are necessary to justify the 
assertion of CWAjurisdiction over water bodies th.at lie more than 300 feet from an OHWNf or 
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ME~IOR.~Til,1.-l FOR DCG-CEO 
SlJBJECT: legal Analysis of Draft Final Rule on Definition of WOUS 

HTL. The d~finition of «neighboring" also contains other fixable flaws. The edits are shov.'D 
and explained in the anached revisl!d draft final rule. 

Categories of Isola ted \\--aters 

The draft final rule's treatment of five categoric!:; of ··isolated" waters (i.e., prairie potholes-. 
western vernal pools, Carolina bays and Delmarva bays, Texas coastal prairie wetlands, and 
pocosins) is problematic. Such isolated waters undoubtedly are ecologically valuable and 
important, so the policy goal of pro~iding CWA protection for such waters is understandable. 
However, co be subject to CW:l.. jurisdiction, tho:se isolated watt:r bodies must be demonstrated to 
have a significant nexus \.\iili na\i.gable or interstate waters. which nexus will be difficult to 
show for isolated waters that are not hydrological!) connected to the tributary syste(._,~ther 
navieablc or inkrstate waters. "J 
'lbe ~ft final rule would declare that all isolated wat~es · a of those ~~tegories of 
isolated waters are ··similarly situated," but the Corps · en any ~alysis to 
explai~ support, or justify this determination. In es~ . ion (~a(7 · the draft final rule 
provides a definition of each of five categories of· waters an sserts t 
water that tits into each definition is similar to z:rc ate~rt 0 tha~ :s t\~on 
within any single point of entry watershed. Tuis"Vach is · c reasor+i'-~~~ of a 
tautology, so that the determinations of'" il0' situated': do ave m/'~nce. 

Moreover, the dett:rmination that all is · ·aters i ~the list ~~ategories of 

·'similarly situated," which is e in the~~- of" o · nexus." The current 
draft finaJ rule defines th~e~ f'"simil~~""ated" as t O\ : ··waters are similarly 
situated when they funcci and are · ntly cl~ function together in affecting 
do\1tnstream waters.'' lbis nitio~r · findin~g ~;'l'J matters: the functions of the 
"'-'aters and how close to each other e · iilar ~ t s e located. However, the t:urrent 
definition for each category~··~ t ·aters~·n ~ (a)(7) of the draft final rule is based 
entirely on the functions of ose rs, leav· he required findings regarding proximity. 
In other words, the deftnitio · ction (~ the five categories of isolated waters are not 
based on any findings thalthose isol~ 'are sufficiently close together to function 
together in affec~· ~am wt "· quired by the definition of"similarly siruated." 
Significantly, E ' a caJ s 'h emonstrateu that in some areas prairie potholes (for 
example) are loca close to get~, in other areas, they are spaced far apart. Yet, the 
assertion that all pratric potholes are "similarly situat~d" does not account for that discrepancy, 
which renders section (a)(7) legally vulnerable. 

It is also worth noting that section l3)(7} asserts that every example of the five categories of 
isolated waters identified in that section have essentially the same functions regarding navigable 
and interstate waters, and the territorial seas, as every other isolated water in that category. But 
how can that be true, when some of those isolated waters have been hydrologically connected to 
the tributary system of the navigable waters by drainage ditches, while other isolated waters in 
that same category have not been so connected. and arc truly " isolated?,, Their functions would 
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.MEMORA.1-..,.TIL':vl FOR DCG-CEO 
SUBJECT: Legal A.nalysis of Draft Final Rule on Definition of WOUS 

not necessarily be the same and even if they share some of the same functions, the effects of the 
functions \.Vould be varied such that they would not be functioning "alike." 

Functions of Wetlands/\Vater Bodies Indicating Significant Nexus 

The draft final rule presents a limited and exclusive list of nine (9) functions that wetlands and 
other water bodies perfonn, which can be evaluated and documented to establish a significant 
nexus between that wetland or oth~r water body and do .... \onstream navigable or interstate waters 
to establish C\VA jurisdiction over that water body. The Corps on numerous occasions has 
advised EPA that the list of functions is incomplete, based on the Corps' experience and 
expertise in perfonning significant nexus evaluations in the nearly eight years since the release of 
the Rapanos guidan~e. During that period the Corps has made more than 51,800 s~·a · cant 
n~xus dt:tenninations by analyzing the biological, physical, and chemical functi~~ ~ided by 
such water bodies. '.\l'evenheless, thus far EPA has not exQanded the list or r~"'-e rovision 
to designate EPA's iist of functions as representativ:a;:i~-exclusiveAl\posed fix for 
this problem is presented in the attached re\ised dra~~- V 
Transition to !'iew Rule / ~ 0 0 
The draft final rule does not include an adequ~faio~'o~~fa~~~t is, for 
transitioning from the existing rule to~he · rule. The t~n could ~cult and fraught 
with problems, all of which require c trnent if>t-ell-concei -~ision that has not 
yet b~en drafted. The needed provi~ uld co~"'fi;J/e rnrio y of authorizations . 
provided under the C\VA, th~di - . ~/JYpes ~~ional d ations provided to 
landov.ners, and various othe · f actio'-~~ to j · al detennjnations. Without 
a well-considered transr~ v ion, i~tation of will generate significant legal 

problems. ._. J ~' ~ 

.=:::.=.::=:.:=-:~==.:~:::::..:~:.:.:..=:~~~llr-.;:z:.::U:..:..::le + <:) 
To understand the fund ntal probl~the draft final rule, all that one needs to do is 
read the language of the p d~le ~<Lf are it to the very different language of the draft 
final rule. The co~mon reveals • ssential principles that made the proposed rule 
legally defens~·b · n aban scured in the draft final rule. Given the fact that 
the proposed e · efoll"-'!eveJ ped by the EPA and the Corps, and then reviewed and 
cleared by the · , the Corps, .J'.¥'he Department of Justice, OtvIB, and other Federal 
agencies, the draft final rule's deviation from fundamental legal and scientific principles that 
were essential components of the proposed rule reveals the basic problems of the draft final rule. 

The fundamental legal and scientific principles of the proposed rule ·are fairly straightforward, 
elegantly simple, easily understood, based on sound scientific and legal principles, and thus very 
legally defensible. Those principles included the following: 

The proposed rule would assert CW A jurisdiction by rule over all of the natural water bodies that 
constitute the tributary syst~m of the navigable and interstate waters, subject to a limited number 
of specified exclusions from CWA jurisdiction. The proposed rule would do that by asserting 



MEMORANDtnvf FOR DCG-CEO 
SUBJECT: Legal Analysis of Draft Final Rule on Definition ofWOUS 

CW A jurisdiction by rule over all tributaries of the navigable and interstate waters. Those 
tributaries are defined in the proposed rule as all water bodies (i.e., rivers, streams, lakes, ponds, 
wetlands, etc.) that contribute a flow of water (directly or through another water body) to the 
navigable or interstate waters, plus all other waters that are adjacent to those tributary water 
bodies. In accordance with the Supreme Court's legally binding, precedential decisions, the 
proposed rule and its administrative record would establish the reasonable proposition that the 
natural water bodies that constitute the tributary system of the navigable and interstate waters 
have a significant nexus with those downstream waters because they provide the water to those 
downstream navigable and interstate waters, and because pollutants, sediments, etc., flow from 
the upper parts of the tributary system down to the navigable and interstate waters. 

Under the proposed rule, for truly isolated water bodies that have no shallow subsurfac 
con.fined surface connection to the tributary system of the navigable or interstate WBI~~ 
isolated water bodies could be evaluated on a case-by-case basis in site-specific ii' ""~ 
determinations ma.de by the Corps or EPA to determine whe r various "afllll~nM> 
isolated water bodies might be '•similarly situated" and mi Ye a "signi can exus" with 
navigable or interstate waters, or the territorial seas, ·~~ec o CWA 
jurisdiction despite the fact that they have no sh~ s ace or c d surface~ologic 
connection to the navigable or interstate waters t r= s cific si ~t nexus 
analyses might yield for various aggregations o ola wa dies, • e legal 
challenges to those jurisdictional determ~ wo d be in ent of, d not 
undermine the legal defensibility of, the as a w~ ~ 

The basic principles of the propos cribe ~reflect U,.,Qlling Federal law and 
undeniable scientific facts about u n con ydro~~l(Sllius are legally sound and 
defensible. Unfortunateley rul arted y from the sound legal and 
scientific principles of th rule, · impoR t , and those basic changes 
make the draft final rule leg vulne~ ~, 

Chanee in Definition of "Tribu&' ~ Q 
The draft final rule would ct:-~e~ d' · "tribntary" to exclude from that important 
definition all lakes, pon'lr. Z:~ t part of the tributary system of the navigable or 
interstate wate~rand '-~d a flow · to those waters. This change would have the 
effect of exclu · WA ~s~ potentially vast areas of lakes, ponds, and wetlands 
that are integral of the trib~stem of the navigable and interstate waters. Those 
excluded wetlands, akes, and pondS have been subject to CWAjurisdiction since at least 1975 
and are subject to CWA jurisdiction now. Excluding those lakes, ponds, and w~tlands from 
CW A jurisdiction under the draft final rule is not supported by an administrative record or EIS to 
provide the NEPA compliance for the significant ad verse environmental effects that would result 
from such an action. Also, no notice of such a change was provided in the proposed rule to 
allow for public comment leaving the rule vulnerable to an AP A challenge. 

Attempts to remedy the problems that the new definition of tributary causes has led to the 
addition of several new provisions in the draft final rule, which were not in the proposed rule, 
and which try to patch the final rule to recapture CW A jurisdiction over some of the lakes, 
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SUBJECT: Legal Analysis of Draft Final Rule on Definition of WOUS 

ponds, and wetlands that the new definition of tributary would abandon. These patches are 
difficult to understand, explain, implement, or defend in court. 

For example, the draft final rule adds new provisions to allow the! agencies to assert CWA 
jurisdiction on a case-by-case basis over lakes, ponds, or wetlands that contribute flow to 
navigable or interstate waters and that are located no more than 4000 teer from a stream's 
OH\VM/HTL. The same provision excludes from CWA jurisdiction altogether any lake, pond, 
or wetland that contributes a flow of water to navigable or interstate waters, but that lies more 
than 4000 feet from that same OH\VM/HTL. Th.is 4000-feet bright line rule is not based on any 
principle of science, hydrology or law, and thus is legally vulnerable. The fundamental fact that 
the tributary lakes, ponds, or wetlands inside or outside the 4000-feet boundary aU contribute the 
same flow of water, pollutants, sediments, etc., to the navigable or interstate wate~ored in 
the draft final rule. This rule is not likely to survive judicial review in the fedct~ . 

Otter examples of problematic patches in the draft final ru that are intA,~rrect 
problems created by the new definition of tributary c nd in the~ definition of 

HTL are neighboring to that stream. Once atlg· 500-feet l not b~e y 
principle of scienc~ or law, and thus is legal] · e le. A · y, th~ f d urts may 
find that common sense dictates that a water b · cate~~ fto'i ~~ is too far 
away from that stream to be defined as~· oring and ~ent to ~am. The fact 
that the draft final ruJe abandons the tal leg scientific lli~e of the proposed 
rule chat asserted CW A jurisdiction~ over wrJ!Jies that e of th< tributary system 
of navigable or interState waters d~stitu~ princi -science-based tests based 
on distances from OHW:'v'ls hlces ~ nal vulnerable. 

Site-S ecific JDs for odies D into J · die tonal Waters 

A related example of a serious iSe ~in thet<jr~ l rule is the fact that it imposes novel 
limitations on the ability ~f he o~:d

1

EP~~e jurisdictional determinations based on 
case-specific ''significant exu tenni~~r any lake, pond, or wetland that contributes a 
flow of water to navigabl · erstate -~r to the territorial seas. The Corps and EPA can 
make such case-speci significan • · rminations now, but not under the draft final rule. 

forth in the a c ised dv rule. 

Isolated \Vatcrs haracterized as "Similarly Situated., 

Another example of a provision of the draft final rule that makes the entire rule legally 
vulnerable is the provision that characterizes literally millions of acres of truly '·isolated" waters 
li.e., wetlands that have no shallow subsurface or confined surface connection with the tributary 
systems of the navigable waters or interstate waters) as "similarly situated." In at least three 
places in the preamble, it is stated that such a determination of "similarly situated" in a final rule 
would be tantamount to an inevitable future determination that all of those identified 
aggregations of similarly situated isolated waters do have a significant nexus with navigable or 
interstate waters, and thus will later be determined to be subject to CW A jurisdiction in future 
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jurisdictional determinations. That part of the draft final rule creates legal vulnerabilities for the 
entire rule. 

It will be difficult, if not impossible, to persuade the federal courts that the implicit, effective 
determination that millions of acres of truly isolated waters (which have no shallow subsurface 
or confined surface connection to the tributary system of the navigable or interstate waters) do in 
fact have a "significant nexus" \vith navigable or interstate waters. Consequently, the draft final 
rule will appear to be inconsistent witli the Supreme Court's decisions in Rapanos and SW ANCC. 
As a result, this assertion of CW A jurisdiction over millions of acres of isolated waters may well 
be seen by the federal courts as "regulatory over-reach," which undermines the legal and 
scientific credibility of the rule. 

The final rule should address isolated water bodies just as the proposed rule did --b~\ .... to 
future case-by-case determinations all findings regarding what isolated waters ~lJ 
situated, which waters should be aggregated in what wat~ehe and wheth~~e-specific 
aggregations of isolated waters actually have a significan n ·th navig~ interstate 

waters. ~(/) (/) 

~ LAf!~~gn ~Cj 
0 ~ • ~e~ Regulatocy Programs 

cc: Revised Draft Final R~ ~ ~ 

o~~o 
() (lj. 

«o' ~OJ 
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PART 328- DEFINITION OF WATERS OF THE UNITED STATES 

l. The: authority citation for part 328 continues to reed as follows: 

AUTHORITY: The Clean Water Act, 33 U.S.C. 1251 et seq. 

2. Section 328.3 is amended by removing the introductory text and revising subsections 

(a), (b) and (c) to read as follows: ......._. \ 

328.3 Definitions ~ 'i 
(a) For purposesoftheClean WaterAct,33 U.S.C. 1251 et. seq. ~~plementing A,'...,. 

regulWons, •ubject"' ti" ""clusM>ns in pa,.graph (b) o~~~· tenn "wat.~ 
theUrutcdStat"" ""'"" /~~ t;,..0 <lJ 
(1) All walCB which are currontly used, were usod~t, or <WY ~~bl•.~ 
USO in intc,,14tc or foreign eommom, in~e W~°" ""1eJ>-t~bjeet t~ 
obb..,dflowofthotid~ (;:::? 0e;- ~ 
(2) All intorstato """''" ineludi~V.-waf~ r .-0 
(3)Thetcrritorial seasr~0 ,,N. ...,,....) 
{4) All impoundments T. othe*~ed as wat~c United States under 

this section; ~' • 0 
(5) All tribumri.,, " defif""h P:h ( c)(3 ~ion, of wotCB identi fled in 

paragraphs (a)(l)~rou h~s ~iorN 
(6) All waters ><!' a water i~ ~graph• (•X 1) through (5) of this 

section, iLrJ/#.g an<b, po~ oxbow., impoundments, and similar wet.as; 

(7) All wat~ paragraphs (A) through (E) of this paragraph where they are determined, 

on a case-specific basis, to have a significant nexus to a water identified in paragraphs 

(a}(l) through (3) of this section. The waters identified in each paragraph (A) through (E) 



of this paragraph are similarly situated and shaH be combineJ, for purposes of a 

significant nexus analysis, in the watershed that drains to the nearest water identified in 

paragraphs (aXll through (3) of this section. Waters ieeRtiAee iA ll:!is pemgFllJlh shell 110t 

be eembiRed witk witlePS iEieRtified iA parftgfllph (e)(6) eflhi9 seetieFt wheFt perfef'ffliAg a 

sigAiliea1H ReKliS &A&l)1Sis. Waters identified in thjs para&rH1h shall be combined only 

with waters that serve similar functions when performing a significant nexus analysis. 

ara 

nexus~ with navi 

ad. acent watet 

predominantly along the Central Atlantic coastal plain. 

C.omtnent ( DllCt]: Tt.. CO<Ps ..,_, wlCI> EPA . 
ti.•_,., uncler MCtlon 1•1(7) or l•Xll u..- be • 
lo..,.. to be Jurildiclional ..,...., by 111~ 1lwl 
-bodrwlth od~ wat.ra ond -.,,. IN( 

the od)O(ent -•rs "'""'how""""'' or tn­
CWA ~lcllon IO or o .. r the IJClomd WNfl; ht 
-..6d be'" inopproprio,. f1>rm ot ·~..-

' jurltdlc11on. TM propostd Inn<'\ would IOl1lld diet I 
! boot<lnA>i"i. but would stll otlow 111 -«bodies 

1 

wilh similar functions wlt~n on Sl'OE -orthod to I 
t>. ._..tt•ttd ~ tveluoM q•thor dl#illc • 
qmmnt nuus determlnotloll. This lix is noc•uory 
to ovoid tho offoot al IM turrent 1e<i1u1p, which 
would fotbid tho 1gre11tion of wotorbodles thot • 
....,. •irnit.r !unctions ond .. bt >id• by >id•~ 1 

SPO£ Mtl'$hed, merely boceuw •lm1t.r 
Wll lll/1)odifl lutJll'"'l to Ill on one ult or me ort>or 
of• lne tNt deman:111rs ld.)Kency ---···-----



(D) Western vernal pools. Western vernal pools are seasonal wetlands located in 

parts of California and associated with topographic depression, soils with poor 

drainage, mild, wet winters and hot, dry ~ummer~· ..... 

(E} Texa<> coastal prairie wetlands. Texas coastal prairie wetlands are freshwater 

wetlands that occur as a mosaic of depressions, ridges, intermound flats, and 

mima mound wetlands located along the Texas Gulf Coast. 

navigable or interstate waters merely because they are aggregated with adjacent waters 

havjng similar functions. Nevertheless. if all waters with similar functions (both adjacent 

c.;;,;;.;t (DA'C.J; Prr.lious ~' .. ~nd in 
~"°""""to~ B.p Calllomia.." 
hu b•n Nploc:ed wilh ~.., P'l'U of calllorna." Why 

•••~I poob In 10Ulhustem O<~eon be Inc 
0"1it1ed7 



and non-adjacent) within the same ooint of entry watershed in the aggregate would have a 

significant nexus with navigable or interstate waters, then all of those waters wjth similar 

functions would bc5urisdictional__ -----·----·· ... ···-----· ... l··c-c [DRCJ): s..n.~ .. ebow on 
,.., ·~~-under 1«t>on ltl(7). 

J!Or-agFaph Ea)(fi) eflhi& seetieR whee tJerfeMJing a sigftifiea1tl nex11s Wllti)'Sis. If wateni .........._ \ 

identified in this paragraph are also an adjacent water under paragraph (a)(6), they are an ~ 'i 
adjacent water and no case-;:specific significant nexus analysis i e "red. r-\,' ...,. 

(b) The following are not "waters of the Unitm States" even o crwise meet~ 
tams of P"'•Jll'Phs (a)(l) through (8) of tMs =62'-' ~ .. '-.. ~ 0 0 
(I) w .. te ......... sysh:ms, induding treatment ~agoon""""" "'"'•~ 

requirements of the Clean Water Act.X 0 Jillllllli.. ~ 
(2) Prion:on,.ned cropland. Nohvith~°lft,e ~an aroa's~: 

prior <o<.ve<ted cropland by~ "{ed">4~• ~'C§'• Clean 

:7Act~fiMCb'6~~A<I~ on WnsMth 

(3) Th• following w"h"' ~' • ~O 
not a relo~utary or excavated in a tributary 

· a t ~ ~ v the effect f r · · 

; mod ... ~~·· · ·· .... .. ·········································-·. 
emeral and int~dside ditches that drain a Fedenil, state, tribal, 

county, or municipal road, and that are not a relocated tributary or excavated in a 

tributary. 

~ [JAM4): nm 1o,.........,...111a1 
ditdiu ht ... camrUCl9d...,., Ot ... drti1I 
JllrisdicliDnal wotwn,. once (0~.,. 
it..m .. i.u WM*n of h u.s Thlt WOIAd ,,. .. tho 
•"-ol !Nkl .. lhe -oorbody brlnl drwied. 
Juriadlct:loNI ".c!joc«ot" _..,,, tti. .. bv ~, ... 
'°"1t clecree al <:NA corttn>l -drolnt11 ol 
-1onc1 .. 



(C) Ditches that do not flow, either direclly or through another water, into a water 

identified in paragraphs (aX I) through (3) of this section. 

(4) The following fcatuces: 

(A) Artificially irrigated areas that would revert to dry land should application of 

water to that area cease; ......._ \ 

(A) Artificial lakes and ponds created in dry land and used primarily for.uses such ~ ~ 
., stock wataing, irTigot;on, s~tling basin" rice growinK\.ling ponds: 0' ~ 
(C) Artificial reflecting pools or swimming pooln~~and; 
(D) Sm•ll om'""""' Wal ... ettated in dryr.;. ~ c,,,.. 0 . \ 0 
(E) Wat.,.. filled depressions cn:aled in dry ~ental ~mo' + ~ 
oondruction activity, including pi~ for obtaiJlit.ml, sand, or g~ 
that fill with water; (lf. ~ 0 'fJ ~ 
(F) Erosional features, in~ullie.s., ~~ ephr~&cs that 

do not"'"" ... a'lJtribuWy~and swale,,11!:1~1y . 

constructed gra~terway~' ~ 

<G> Puddles. ~~' • ~O 
(5) Groundwater, includ· gro tcr drain~ subsurface drainage systems. 

(6) ::~~;,,. co=~~,ow,orst~C>iorrnwat~rhatue 

(7) Waste recycling struv ed in dry land: detention and retention basins 

built for wastewater recycling, groundwater recharge basins, and percolation ponds 

built for wastewater recycling, and water distributary structures built for wastewater 

recycling. 



(c) Definitions-Jn this section, the following definitions apply: 

( I) Adjacent. The teem adjacent means bordering, contiguous, or neighboring a water 

identified in paragraphs (aXI) through (5) of this section, including waters separated by 

constructed dikes or barriers, natural river berms, beach dunes and the like. For purposes 

of dc:tennining adjacency, a wate~lhet iAehules includes. and is considered a sjogle ........_ \ 

"""body w;1n, •II wetlands .,;y,;. """" i£< bQrderiug. cootjmus to, or Kbutt;o~ ~ ~ --· _ _ 

" atcrbod.J, · .A~jac_ency i~t f Cc>IMMlftt [DRCS): TNs-...... ...... w co«Kl 
• problem p<..-ed ll\l d>t _ .. lllntencle 

found in t he dn.lt llMI rule slA>mitted to OM8 n. 
limited to waters located laterally to a waler identified in {aXl) thro (5) o problem1s!l'la1ott ... 111s.,.,po.u1111uoidontlf't'•~ 

portion is located within HQGJQQ feet ofthe ordinary high water marl< and within 

the 100 year floodplain; 

M for a rlwt, w_... 1111•, JIO'ld, or slml" ' 
thatt.. ec1i-w.1Wds; .,,,, OHWM 

ed by Iha -dands. The cutrent-rd1,. 
requite the c.a.p. or EPA ID ld•ntily M 

OHWM wll«w _,.._"be found bu""* cl tloo 
.ii-nt...U•rld . 

.• ColMlefrt [JAH6): lndud ... thisW.IMI• 
cOl'lll•IU Sfl<>Cflphc jUrlldlctian wt1't ~bes.er 
•111tnpt!Ot1L There ls no sdefttillc basis to support 
t~ notion U..t-. .. ...tijt(t to~ oclMtlft 
ore anv mor• Of leu 'edjl..nl" thin othor edj1<9flt 

~i.n. 

,------ .. -- - --·--
Co111111a1t [ DRC7): P .. the Corps' prior 
comment>, this lo~ w olAd Clpt\ln 111 
-lrftlodiH tNl lrt ,_,.., ... d ~Illy, wf>tell ls 

p<'Opliate I• a.. M dands llnd open wllen on 
. 



(C) all waters located within +sooNQ feet oft.he high tide line of a water 

identified in paragraphs (a)(l) or (a)(3) of this section, and all waters within 

~Jfil! feet of the ordinary high water mark of the Great Lakes. The entire waler 

is neighboring if a portion is located with 1500 feet of the high tide line. 

(3} Tributary and tributaries. The tenns tributary and tributaries ~mean a water that .........._ \ 

contributes flow, either directly or through another water (including an impoundment ~ ', 
identified in paragraph (a)(4) of this section), to a water identified 1 aragraphs (a~' .. 

lhO'OUgh (l) of this section, W>d th•I is clraraoterized by x o he physioal V 
indicalu<> of, bed and banlcs and an CN<linary hll!)> 7x· These phy"?;:,q.,.""' 0 
dcmonslNle then: is volume, frequency and duntiv sufti icnt ' ~ • ~ 

can be a naturaJ. man-altered, or2 an· ~and inc~rs such as 

streams. canols, and ditch" not d.,. ~~fQ,~is "".0 ""' ""1 

othenviscqualifics as ~e; .,.this ~~not los~ as• 

tributary if, for any le~ arc ~'nstructe~ (such as bridges, 

culverts, pipes, or dams), or one or ~,_.tUral bl'elllcs ~~tlands along the run 

of.""""· dobris piles, r~· or ~ws underground) so long .. ' 

bed and banks and an ordV gh w1.dcr e identified upstream of the break. 

A water th•t othe~i fies as• ~ this dcfinition does not lose its status 

os • lribu~ #~:tes ~a wat« of the United States that docs not meet 

the definili~ tributary or through a water excluded Wlder paragraph (b) of this section, 

directly or through another water, to a water identified in paragraphs (aXI) through (3) of 

this section. 



{4) Ditch: The tenn ditch means a man-made channel whose physical characteristics are 

often strajghtened to efficiently cqnvev water fu>m a source to an outlet. Ditches are 

generally constructed for the puroose of drainage. hTigation. water supply. water 

management and/or distribution. A ditch may carry flows that are perennial. intermittent. 

or ~phemerat__ __ ..... ·--· .. ________ ... ____ __ ______ ... 

( 4,j_} Wetlands. The term wetlands means those areas that are inundated or saturated by 

nt [JAMI)! Thb additoon has b .. n 
pre,,.ou11y and l• ncuop pro...icl.O 
• Many typos of dhl:hos '" elCCluded and 

•in ,,. re,.,r.d to., it. delinltk>t> of 
' arr, """'-r. dlt( ..... Int not defined. A 

commo~ underst.lidfw b Ma!Ulry for dllMy. surface or groundwater at a frequency and duration sufficient to~rt, and that un(r""'\ 

nonnol d<CUmstan= do suppon, a P"evalena: of veg~~d'Pled fo1 J;~ 
saturated soil oood it ions. Wetlands g"'crally inclu1";-< mmhes, 'ool"':...'lJ.il., • . \ 0 
artaS. v ... w ·~~ 
(~ Sign;fioont r<exus. Thc tmn sign;fi~ -etea"' that a w•~ding ~ '1# 
wetlands, either alone or in combinati~~er simila Ci waters i~J 

region, significantly affects the '1!/!:l physiCV, ~o I in~'l:J~•; 
identified in paragraphr~0gh (J)oft · ~n. The tenn th egion" means 

the watershed that drai~J nearest en .tied in ~s (a)(l) through (3) 

IC t, il mua_ e han speculative or 

ted when ~ion alike and are sufficiently 

close to~laten, ·rfon lin • · r fon ·1 · . ction together in affecting 

nexus, the s e ect on do~ a){l) through {3) waters shall be assessed by 

evaluating the aquatic functions identified in paragraphs (A) through OD of this 

paragraph. A water has a significant nexus when any single function or combination of 

functions perfonned by the water, alone or together with similarly situated waters in the 

Comment [lAM9]: TIMs S8f'ltenc•, In porllculor, 
•nd In ccmblnatlon ..nth tht definition owrat , doe• 
not work elfK!f .. ly for both por1iroplu (o)P'l •nd 
l•)fS). AddltionoU,,, lhe .. .,,.,,.. contW.S • panta»r 
Incomplete \houtrllt. Wotus ore Jlmllorly tilW<lted 
when tti.y function alikt and If• suffloently do•• 
toeadloehet?oa-m-or>?E«h~rso 
It un be asc;'"11ined t!>ey ••• hn:tionrc es a slnclt 
'4ndlape ur11t? Tho bnidtobtd i....,... It~ 
b> complete the Lho<Jiht. 

This must bo cl orifiod and i\ m~ $U1Pf1 
clultiatlon i• necessary In (•lPl b>,,,.,.. ltcle• ii> 
whet Mn•• tl>oJ& w•ters we '•lmllarty situated• -
closo to Heh othu? Fun<1lonlne., 1 ~nd>eap1 
unlt? 



region. contributes significantly to the chemical, physical, or biological integrity of the 

nearest water identified in par<igraphs (aXI) through (3) of this section. Functions 

relevant to the significant nexus evaluation ltfe-indudc. bu! are not limited tv. the 

~ollowinfd: ... 

(A) sediment un<.l 1J1.11fulunl trapping, lramfO!ll}iltion. tillering. and transoo1t; 

(B) nutrient recycling, trnpping. trunsformatinn,Jilteri!!&.and traJlsoo1i.; 

runoff storage,~ 

the shore established by the fluctuations of water and indicated by physical characteristics 

such as n clear, natural line impressed on the bank, shelving, changes in the character of 

COmlMl'll: DAMIO): TMK chan1u ~ 
cllcusaed and pro¥rded "'"'°"J/y Ecllb capwr• 

t prollided by Colpi d1tulc1> lh..i ttt 
ly to.one ""d to ffmo~W•t• t1&n•fle1~t 

support of i nirm.llw /urosdlctionel 
t!ons. 



soil. destruction of terrestrial vegetation, the presence of litter and debris, or other 

appropriate means that consider the characteristics of the surrounding areas. 

(J~) High Tids! line. The term high tide line means the line of intersection of the land 

wilh the water's surface at the maximum height reached by a rising tide. 'lbc high tide 

line may be dcteimined, in the absence of actual data. by a line of oil or scum along shore .........._ \ 

objects, a more or less continuous deposit of fine shell or debris on the foreshore or berm, ~ ', 
other physical markings or characteristics, vegetation lines, tidal or other suit~' .. 

means that delineate the general height reached by a risin e encompass':t.J 

spdng Mgh tides and oth"' high ti dos thot occur with frequency b'l!:J.~ 0 
include stonn surgos in which there is a departure onnal~>r ~ res'!'(~ 
the tide due to the pHing up of water ogai~ 0 by strong win~ those & 
accomP'nying a hunicanemothCT in~. 

0
0 ~J 

0~ ·~ 0° 
g~~ ~ 
vo ~o 

«o' "OJ 



IU!Pl.'t' TO 
A TTEHTIOH OF 

CECW-CO-R 

DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF ENGINEERS 

~1 G STREET, NW 
WASHINGTON, DC 20314-1000 

24 April 2015 

MEMORANDUM FOR Deputy Commanding General for Civil and Emergency Operations, 
U.S. Army Corps of Engineers (ATIN: MG John W. Peabody) 

THROUGH the Chief of Operations and Regulatory, U.S. Army Corps of Engineers (ATIN: 
Edward E. Beile) 

SUBJECT: 
States" 

1. References n ~ 

0 
a. Title 33 of the Code of Federal Regul..(ol, ~ 3:_8, ,~n of"'"'"'°' 'Z&e United 

States (1986 Regulations). V ~ • ~ 
b. 2003 Post-SWANCC Guidance~!. 68, N0 , p. 1995) (~CC Guidance). 

c. 2008 Joint Agency GuidA._ ~an ~'lJJuru. · die llowing the U.S. Supreme 
Court Decisions in Rapano0~S. & Ca'~· US. s Guidance). 

d. Draft Final Cle"~r Rule: D ·on o~f'W. rs o the United States," submitted to the 
Office of Manageme~ ~udge ragen Yl on 3 April 2015 (draft final rule) . 

2. This memorandum"S ans ents pr • ~ technical analysis of reference d. This 
technical analysis inclu s d entatio esentative examples of aquatic resources over 
which the Corps has asse lean W (CW A) jurisdiction in accordance with existing 
regulations and curre4 guidance, • would no longer be subject to CW A jurisdiction if 
the current ~eMo(r!\ ~al rule• t. CWA jurisdiction was appropriately asserted by 
the Corps o x¥JJuati so described in these representative examples. 

3. The examples included in Appendix A do not represent the only currently jurisdictional 
aquatic resources in the Nation over which CWAjurisdiction would be lost by adoption of the 
draft final rule in its present form; what is provided here is only a representative sample based on 
Approved Jurisdictional Detenninations (AIDs) completed by Corps Districts and completed 
permit actions based on Preliminary Jurisdictional Determinations (PJDs), also completed by 
Corps Districts. It is important to note that the representative examples included in Appendix A 
as well as additional others used for discussion purposes were developed in a limited amount of 
time to facilitate discussion with the Environmental Protection Agency (EPA). It was unknown 
to the Corps until early February that Army and EPA were contemplating a "bright-line" cut off 
of CWA jurisdiction either 5,000 or 4,000 linear feet from the Ordinary High Water Marie 
(OHWM)/High Tide Line (HTL) and a robust interagency discussion of the potential effects of 



MEMORANDUM FOR DCG-CEO 
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the ''bright-line" on currently jurisdictional water bodies has continued since that ti.me. 
Throughout those discussions, the Corps has provided representative examples, including those 
in Appendix A, to factually illustrate its concern. To provide every example, both AJDs and 
issued permits with no ID or based on a PID, where jurisdiction currently exists but would be 
extinguished if the draft final rule is adopted in its final form would take several months of 
multiple staff members working full time. 

7. Thus, from the information collected and tracked within the USACE Regulatory Program 
database, it is not possible to estimate the specific percentage of the approximately 100/o of 
adjacent water bodies that could be lost to CWAjurisdiction as a result of application of the 
4,000 linear foot limitation if the draft final rule is finalized. A portion of the approximately 
10% of all water bodies that are currently jurisdiction as adjacent, non-abutting wetlands fall 
outside of 4,000 linear feet of the OHWM/IITL. To verify the exact portion of the 10% of 
currently jurisdictional waters that would be lost to Federal jurisdiction as a result of adoption of 

2 
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the draft final rule in its current form, the Corps would need to complete a robust analysis of its 
data that v..-ould ;ield statistically significant and reliable results. This is precisely the type of 
research and analysis that would be unde1taken in ~ompleting an Environmental Impact 
Statement (EIS). 

8. To remove from CWAjurisdiction what is potentially as much as l0% of the currently 
jurisdictional aquatic resources without the benefit of a detailed analysis, such as one that would 
be perfmmed as part of an EIS, would present the potential for significant adverse effects on the 
natural and human environment. In its permit evaluations, the Corps is charged \.\ith keeping in 
perspective the .functions and values of any given aquatic resource, recognizing that the .functions 
and values of those resources rely heavily on their geograph.ic location in relation to (as well as 
their hydrologic connection to) other waters, and to balance the need for the pr~oos use Yvith 
the need for conservation of the resource. Nowhere in this process is it conside important 
aquatic resources that are tracfa ionaUy and legitimately part of the tri but~~ > vigable 
waters. contributing \.Vater to traditionally navigable ~~f the U.S., e '-~thin the 
jurisdiction of the CW A. ~ ~ 

9. AdditionaJly. by excluding as much as 1~0/Q n :itly jun~s . . l waters ~CWA 
jurisdiction, the draft final rule is crafted in ~at~ en~g· fo .?I.fegulated 
public to understand and for the Corps to imp t. T b e i entaf nges are 
outlined in Appendix D to this memoran0 • ~ 

10. I have read the legal analysis o~ft final ~pared ~~fice of the Chief 
Counsel and r agree with the cori._'6Cs of rt~~~. 8 ~,,_ tlie evidence of the loss of 
CWAjurisdiction over Cl.lrre~~rl'!5dictio,~ic re c ilJustrated by the 
representative exampl~~ m A~, and si~ c t implementation concerns 
summarized in Appen~ recomm~ ,e lOllo~s ial revisions to the draft final rule: 

a. Allow case-specific signifi~xus d~e 1~o~s for hydrologically isolated water 
bodies such as prairie potholes v ~~~~ls, and Delmarva bays, Texas coastal prairie 
wetlands, and pocosins, i clu etermi f whether such water bodies are "similarly 
si~a~ed". ~n other words, · ate sec~ ) and include those water body categories 

"'thm section (a)(S).& • ~"!) 

b. Incl~·Oectio~)(~ waters regarding which a case-specific significant nexus 
evaluation can completed to"¥"rmine CWAjurisdiction) two additional criteria : i.e., waters 
located within th I 00-year floodplain (regardless of distance) and those water bodies that 
conrribute a t1ow of water to an (a)(l )-(a)(5) water . 

c. Reduce the linear foot distance in the definition of neighboring under parts (B) and (C) 
from 1,500 feet to 300 feet. 

d. Make additional edits to tbe draft final rule to enhance clarity and simplicity as indicated 
in the attached revised draft final rule previously submitted to EPA staff for their consideration. 

3 



MEMOR..<\.i'IDUM FOR DCG-CEO 
SUBJECT: Technical Analysis of Draft Final Rule on Definition of WOUS 

11. If the changes recommended above are not adopted, then the draft final rule cannot be 
promulgated as a final rule without an EIS to evaluate the potential significant adverse effects on 
the natural and human environment that the final rule as cWTently written may cause. 

12. The point of contact for this memorandum is Ms. Jennifer Moyer at 202-761-4598. 

cc: Revised Draft Final Rule 

k~~~vJ--~ 
~ERA.MOYER 
Chief, Regulatory Program 
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PART 328 - DEFINlTION OF WATERS OF THE UNITED STA TES 

I. The authority citation for part 328 continues to read as follows: 

AUTHORITY: The Clean Water Act, 33 U.S.C. 1251 er .seq. 

2. Section 328.3 is amended hy removing the introductory text and revising subsections 

(a), (b) and (c) to read as follows: ..........._ \ 

328.3 Definitions ~ 
(a) For purposes oflhc Clean Water Act, 33 U.S.C. 1251 et seq. a~~plementing o~ 

regulations, subject to the exclusions in paragraph (b) ofthi~~ term " wate 

the Uni"<! State.-· m<Ms: / R. 0 0 
(l) All wotm whicl> are cu=ntly used, w= n""V'• or '!"Y ~ble~o • ~ 
use in inter.;tatc or fomgn amtmen:~ includ0 waters ~~bject to th~ 
ebband flowofthetide; -..~ 0 ~Cj 
(2) All intmtate wate.,, inc ludin~ wet~~ <lJ 0' ~ 
(3) The territorial seas; 0 ~-..; g 
(4) All impoundntenl$ ~ oth~lllod as wat~ Uni"d States under 

this section; ~' - • o 
(5) All tributaries, as defirr ~ph (cX3) ~lion, of waters identified in 

paragraphs (aXI) lhrough~is sectio1'._~ ..._ 

(6) All waten odn' • w"" i~~grapho (a)( I) througl> (5) of thh 

section, i~~ ands, ~oxbow•. impoundmenl$, and simil" wat=; 

(7) All wat~ paragraphs (A) through (E) of lhis paragraph where lhey are dct<."l1Tlined, 

on a case-specific basis, to have a significant nexus to a water identified in paragraphs 

(a){l) through (3) of this section. The waters identified in each paragraph (A) lhl'ough (E) 



of this paragraph are similarly siruated and shall be combined, for purposes of a 

significant nexus analysis, in the watershed that drains to the nearest water identified in 

paragraphs (aXI) through (3} of this set:tion. Watet"S iEleRtiMed iR this Jlftf6gFflflh shall net 

be eembiAee with wateFS ideatified iR ~h (e)~6) ef\:Ris seetien whet1 f'e.48FMiF1g e 

sigAitieeAI 1tett11s aRalysis. Waters identified in this para&raph shall be oombjned only 

with waters that sei'Ve similar functions when ocrforming a significant nexus ana]ysis. 

r~'lJ .. 
If waters identified in~(/}. are also a water un~raph (aX6). 

they are an adjacent wYe~ no case-- · s iticant ~alysis is required. 

arc a et,_~cially formed wetlands, 

usually occurring fll!P~ · s that lac~t natural outlelS locatod ;n the 

upper Mid-we.st. V • l""\... fa 

(B) Carol~and Del rdlt~ '-'llina bays and Delmarva hays are 

~d~;:nal ~ oc:cu' along the AtlanHc coa.tal pla;n. 

(C) Pocosins. Pocosins are evergreen shrub and tree dominated wetlands found 

predominantly along the Central Atlantic coastal plain. 

- -j Comme11t [DRC1]: The C«l>l " '"s wftll EPA 
, tt!at • w1mr uodef MCtlon !•H7l or l •M8) annal IN 
1 found to be )ltUdlaloMl ,,...,.1y bv •ra&Mlre 11\ft 

W11tllrllody ~ ldl_,,t -· ..... -mi.""' 
the ad..--•nJDfMftclw confer or uarcsmit 
CW~ ~risdicfion 10 Of-IN~ wllttn; tn.I 
"'°"Id be en inlP111'0P'1ttl lorm of "boatstrepp"'c" 
Jutisdlttlon. The pr_..t lnMrt wov!d forbld thot 

booUtroppirc. but would >Iii"'°"" • ll wtterllod'IOS 
with..,,, .. , functlonJ w1Viil> tr> SP0£w•te<:shfd to 

be '""'C•ted Ind •••lutted toe•thtt ~ 1 

llcnlfbnt r>e~ui d<ltermlntdon. Thlt lbr b ""CUAry 

to wold tM .tf1e:t cl th• C'llrrwnt i.ncuace, which 
WO<lld forbid the IUf"l•tion cl wat.<bodia O..c 
how Mnllir f\inctioM 111\d ..Ult •Ide by Iida In a 
SPOE -tershed, Motwlf '*'"- .;.,,;11., 
-~, .. >.,.,.,.to Iii on one side°' the other 
o/ 1 h that ctemarcncr od;.c.n<y. 



(D} Western vernal pools. Western vernal pools are seasonal wetlands located in 

parts of California and associated with topographic depression, soils with poor 

drainage, mild. wt.1 winten; and hot, dry~umme~·-·-· ··········· ................ . 

(E) Te><as coastal prairie wetlands. Texas coastal prairie wetlands are freshwater 

wetlands that occur as a mosaic of depressions, ridges, intermound flats, and 

mima mound wetlands located along the Texas Gulf Coast. 

within the IOO-Yci.ir tl5>od lain. whichever is 

cent waters shall not be determined to have a "significant nexus" with 

navigable or interstate waters merely because they are aggregated with adjacent water§ 

having similar functions. Nevertheless. jf all waters with similar functjons {both adjacent 

I ~D.lcii: ,._.,Ill"'~.,.;. ·i-.ci in 

I 
southeamm Oroeon to nonhem 8")1 Calil'omia. • 
kl• bMn repl«ed with "in part> of c.lforni..· Why 

ar• vernal 1>ool1 in ""uthH•i.tm O..aon beine 

l ~II!~?-·-------·. ·---- . 

~~ 



l 

and non-adjacent) \\ithin the same oojnt of entrv watershed in the aggregate would have a 

sjgoificant nexus wjth navigable or interstate waters. then all ofthose we.tees with similar 

functions would beliurisdjctionaL.. . . .. ............... .. . 

Wetef6 ideA\ifieEI iA this peregreph shell A6t be ee"'eiReEI with watere iEleAtifieEI in 

( Cotnmltl1( (ORC.ij: s..~-;-~~ on • 

(-~~ts~~·unc1or-llon(•l(7l·. _ ~ 

peFegrapll (a)(b) efU!is seecieA waeA JlerfermiAg a sigAifieaRt neKYS 8f!alysis. If waters .......... \ 

identified in this paragraph are also an adjacent water under paragraph (a)(6), they are an ~ ~ 
adjacent water and no case-:specific significant nexus analysis i~red. o~ '"' 

(b) The following are not .. waters of the United States" eve~~ ~erwise meet tti 

terms of .,..._phs <•X t) through (E) of thissectir _,~ C-. 0 . \ 0 
(I) Wure Ucalment syst<ms, indU<Ung treatment ~ag~..ln,.,. •~ 

requirements of the Clean Water Act.~ 0 ~ 

(2) Prior converted cropland. Notwi~e dcterrn~ao area's t!'1\.~ 
prior oonverted oropland by ~'{;.,,,.l~~~I..,,,, 
::~~Act the fi"'IC;Jf6.ro~ ~Act~~~M with 

(3) The following ditches: ~' + 0 
h~t a relo • ~ary or excavated in a tributary 

. \t,~ .. 
and intc~~~~-~;~~~,~~; ~~;~~ ;,~·.:~;: ;~~;: •. 

county, or municipal road, and that are not a relocated tributary or excavated in a 

tributary. 

Comment (lAM4): Thu 11._.,.co .,.,. ..... th.I 
dm:hff lhlt art comtNdod wltl>in 0< to draM 
futis'.Cl~I Wltl ... - COMIJuctod, lrl 

llMomsei.es w1111n of tM U.S Thlt would llllW t~ 
effect ol nw~l"I IM w1mrl>ody ti.ire drelfted a 

jurlld~ ••djk•nl" -·thereby ~·"I 
- dearee of CNA eo>llol"""' drllnlp ol 
weOlftc!L 



(C) Ditches that do not flow, either directly or through another water. into a water 

identified in paragraphs (a}( I) through (3) of this section. 

(4) The following features: 

(A) Artificially irrigated areas that would revert to dry land should application o f 

water to that area cease; ........._ \ 

(B) Artificial lakes and ponds created in dry land and used primarily for uses such ~ ~ 
., stock watering, krigation, se«ling bes;ns, rico growfo..::,.\eoling ponds; o' ~ 
(C) Artificial reflecting pools or swimming poo~~~land; 
(0) Small omamenl>I wat= <reated ;n ~~ C-, 0 0 
(E) Watu-tilled depress;ons created ;n dry ~dootal Ill m~~ • ~ 
constn><ot;on a<ti•ity, ;ncluding pilU&' fo< oh!a)fj. ~d, o< "'1".N 
th.i fi ll with water, ~ • 'tt..0 'CJ NJ 
(f) Erosin"'I '"'""'· in~llios, ii~,.~~&"), that 

do not meet ther,,,;..0tributary~and swales, I fully 

cons!Naed~cm~y~" ~ ~ 
(G) P•""'"· ~, • ~O 

<5) Groundwater, includrtrroP ter drain subsurface drainage systems. 

(6) Stormwater control f~ons~cl 
created ind~ • ~ 

(7) w .. ,~ Yin~ s~'"" ;n dry 1 .. d, detention and retcnt;.n i...;., 
built for wastewater recycling. groundwater recharge basins, and percolation ponds 

built for wastewater recycling, and water distributary structures built for wastewater 

recycling. 



(c) Definitions- In this section, the following definitions apply: 

(I) Adjacent. The tenn adjacent means bordering. contiguous, or neighboring a water 

identified in paragraphs (aXI} through (5) of this section, including waters separated hy 

constructed dikes or barriers, natural river bcnns, beach dunes and the like. For purposes 

portion is located within ~1QQ feet of the ordinary high water mark and within 

the 100 year floodplain; 

Comment (JAM6]: lncludine thb ieti&""C• 
conllabo• ~le juflOdictlr:MI w!t~ ICINityUHd 
••mpbc>1u. n-e II no IOertbflc bu h to Wpeiort 
thr - 11111 .. It•~ slA>;.ct w ~ 1ctlllftles 
•rt °"1 ,_.Of IHI • .....,, .. !NII oChe< .clJ­
Wlters. 

Cotelment (OllC7] : Per tt.. Corp$' prio< 
tOmrNnts. lh11 ia.,.uec. would .aplure al 
wewrt>odiu 111o1 ... ·~•tled wnlc1Ay, which Is 
fn1pproprlate (1.1-. wetlands and opon watlrs on 
bMl•I· 



(C) all waters located within ~J.QQ feet of the high tide line of a water 

identified in paragraphs (aX l) or (aX3} of this section, and all waters within 

HOOJ.QQ feet of the ordinary high water mark of the Great Lakes. The entire water 

is neighboring if a portion is located with 1500 feet of the high. tide line. 

(3) Tributary and tributaries. The terms tributary and tributaries ~ean a water that ........_ \ 

contributes flow, either directly or through another water (including an impoundment ~ 'i 
idontifiod in paragr.ph (aX4) of this section), to a wate. idontifi llra8'•Ph• Colo' • 
through (3) of this section, and that is characterized by I.he o c physical 

indical0'5 of a bod and banks and an on!inuy hig'7~ . n,.,, phys' l~or.; . \ 0 
demonstrate I.here is volume, frequency and durati°V" suffi · eot t a~ ~ ~ 

and banks and an ordinary high water m~ e s to qualify as a tri ry. A tri~""' 
can boa natural, man-altered, or m:t'/J.~ and inc mh •'A,":) • 
streams, canals, and ditches not ~°¥ndtt of ~e°)/ .. ~ thaJ 

otherwise qualities as ar...:....0der this def ~not los . s s as a 

tributary if, for any l en~ are one nstruct~ (such as bridges, 

culverts, pipes, or dams). or one or ·e I bre~<i§s wetlands along the run 

of a stream, debris piles, ~er9, or a stre~ws underground) so long as a 

bed and banks and an ord~gh wai' ~'1/:idcntified upstream of the break. 

A water that other"\ \,i; fies os •~'a,. this definition does not looc its mtus 

as a tribu.4(~ ~bu"' fl~ a wattt of the Unitod Stat<S that does not m<ct 

the deftnilio~tributary or through a water excluded under paragraph (b) of this section, 

directly or through another water, to a water identified in paragraphs (a)( 1) through (3) of 

this section. 



( 4) Ditch: The term ditch means a man-made channel whose physical characteristics are 

often straightened to efficiently convey water from a source to an outlet. Ditches are 

generally constructed for the our:pose of c!rajoage, irrigatjoo. water supply. water 

management and/or djstributjon. A ditch may cam flows that are perennial. jnteonittent. 

or~ohemerai. ....................... ... .. . ............................................................... -· . ... · .. · ,..C.tM""J/j_:'r~·iw=~~~ 
"'-lill'f'"-1~- M•ny types al dlb:hes .,.. tJ•:luded ind 

toin k•t •rt referred tD '"ti.. d+t\nition of 
r t ; now..,.,, d1W>u i re not deftntd. A 

men Uf'ClerMMdlrC Ii_...,.,., for dellty 

(4~) Wetlands. The term wetlands means those areas that are inundated or saturated by 

surface or groundwater at a frequency and duration sufficient to~~· and that u~ 

oonnal circumstan«S do support, a prC"alenoo of vege~~~apted for Ii~ 
saturated soil oondilions. Wetlands gonera!ly inch,.~, mushes, bo~lat• 0 
-· v ~ ,~-. ~ 
l•O) Significa"1 Nms. The tam signific't 0"""' that a wa~ding ~ 
wetlands, either alone or in comb~"nati ~her simil1*''!Jd waters~ 
n:giun. significontly affects the c , ysi~l~'l(,,l.i ~~~eJtt.•; 
identified in paragraphjl""-~@/.g (3)o~~e te h region" means 

the watershed that <iraiYJ neares~~ified in p~hs (a)( 1) through (3) 

of this section. For an eff~t to be si«aii.it. it mustbe en~ speculative or 

insuhstantial.fWaters arc.- O:ted when~ion alike and ere sufficiently 

close to ! wa1~1~ ~rli>nn i · ar funl'.li 1 ~~:on toge1her in affecting 

::•~cam ~·ti:::~~:~::~:~;:~::::~~=~::~! / · 
cvaluatin~uatio functions idontified in pangrapN (A) throogh (ID of this 

paragraph. A water has a significant nexus when any single function or combination of 

functions performed by the water, alone or together with similarly situated waters in the 

Co-nt [JAM9]: This s.ntenct. In p.tlicllltr, 
ind In comblnttlon with rl>t ~llnltton OYtrall. doe• 
not wort< eflen""Y tot bOdl .,........,. l•X71 w 
(•118). Adcl'donlllly, 111• Mn-conl:8in• • p.wtlelv 
Incomplete "'°'CM-Wmrslf'R 91 .... rlr JJtuotad 
wt.II they funcslon llllka Ind are wfTlclol>tly dooJe 
to eacll oth9r7 ~m-r11 E..,,otlwr so 
ltCW1IMr~~•rofun~n1~ 
~'""'1 1"8 bttdtdld....,.... ioofforad 

to~dw~t. 

This must bo cl1ril\fd 1nd It mlY-••I 
dtl11ia1Uon If net.llSlry In (1)(7) IO "'"ke itdelf lo 

w'*-ii- -""'""' • ..,.. .. r1v~­
c1o .. to uc:h ol'-7 fu~ .. I lordlc.lpt 
unit? 



region, contributes significantly to the chemical, physical, or biological integrity of the 

nearest water ic.lcntified in paragraphs (aX I) through {3) of this section. Functions 

relevant to the significant ne.'<us evaluation are-incluc.lc. but are not limited to. the 

"'ollowin.J: \14 !S ___ ____ .. . . . . ··-·-·-·------ .......... -.. ·····----------- .. .. . ............ . --··-· ·· ·--·-·····-------. 

(A) sec.limcnt and p0llutnnl trapping, transformation. filtering. and tronsoort: 

Comment [lAMl O]: n.s1 cNr1ps wcert 
cllsoussed lf1d pro>ided pr1.tously. Edits Clljllll<• 
fu p<oYlc*I by Corps clttrb:U tM Ill 

ti.ire used to d11mon.mtu lilndit•nt 
~of 11!1rmeti .. jw1$<1icbonll 

"" ('R) nutrient recycl'.ng~ trn~ing. t~nsl~~at'.on~ filtering: a11d .transnor1: ~ 

(»l:l •etention ond/o• attcnoatioo offlood '""1) 0 
(6!l) runoff storage.; / ~' e,_0 • . \ 0 
(~~) contribution of (low,; v .._ '""""J ~ 
(<;D "00"- tr;p,,;ng. ood ""'~of o•ganic mo~ding f~ 
'""'""''" ~ 0 '/:::' 
t<H "'"'~•l'IOod<e~\1- ..... ,0 0 
(IQ)- pro•isi"I"' ,;;,.0• .i_. ~~abitat (s~ng, 

feedingY"~. breedin g, or use ~ry area) for species 

w•te•~0 ),.,.graphs (•XI) duough 

Ian communi i 

igh Water Marie. The tenn ordinary high waler mark means that line on 

the shore es!B.blished by the (luctuations of water and indicated by physical characteristics 

such as a clear, natural line impressed on the bank, shelving, changes in the character of 



soil, destruction of te1Testrial vegetation, the presence of litter and debris, or other 

appropriate means that consider the characteristics of the surrounding areas. 

/'+U High Tide Line. The tenn high tide line means the line of intersection of the land 

with the water's surface at the maximum height reached hy a rising tide. The high tide 

line may be detennined, in the absence of actual dala., by a line of oil or scum along shore ..........._ \ 

objects, a more or less continuous deposit of fine shell or debris on the foreshore or benn, ~ ~ 
nthe' physfoal mmings o' ct....actaistios, vegetation Hn«, tida a , °' othtt sui"f)' ~ 
means that delineate the general height reached by a risin · line encompasses 

'Pdng higlllides and othu Mgh tides that oocu' wiy;~ frequency buw.21 . \ 0 
U.clude stonn '""'" in whkh the'e is o departu,.. ~onnal<l' ~':a::, .. ~ 
the tide due to the piling up of w"" ag~ 0 by strong 0 ~those~ 
accompanying a hurricon< o' othu in~. <2' ~ J 

0~ ·~ (;;)0 
g~~ ~ 
uo ~o 

«o' "OJ 





EXAMPLE #1 

Adjacent Wetlands to Ohio River. Indiana 

37 .868332°N, -87 .633698°W 

See map entitled, "Adjacent Wetlands to Ohio River, Indiana." 

Wetlands currently jurisdictional as adjacent to the Ohio River, a TNW. 

Subject wetland is approximately 3 acres in size. 

Note that there are other wetlands present beyond the subject wetland. In addition th~~e other 

wetlands present that do not appear on the NWI map layer; this often occurs with Cy~ughs such 

as the subject wetlands. ~ ~ 
Multiple GP authorizations were provided for these acti ·ti ese wetla,O -2011-696). 

These wetlands are currently 10,000' from the O~i a OH M. The&. to the O~jver as can 

be seen in the aerial map; they do not drain to ~bse:V~~orthe'l112or\i~ the map. 

They are also beyond 4,000' from the ditch. "'V • ~ 
Under the draft final rule, these wetlan_..._QJnot be cW'!J'!.ered adjace~y are beyond 1,500' 

fromtheOHWMoftheDhioRiver. W <lJV ~ 
1 Under the draft final rule, thes~s would~consi'r.J..Qlr a case-specific significant 

• nexus determination as r~ 0~ond 4,~ the OHWM""~he Ohio River. 

Therefore, under the dr~I rule th ~n:ly jurl~al wetlands would be non-jurisdictional. 

This scenario often occurs in the a ins of ~Q systems, such as the Ohio River, Mississippi 

River, Missouri River, etc. r I!- iver sys'l"J.,.,.~°le wry wide floodplains, and the adjacent 

wetlands are often locate~ natu~a~~at form in the floodplain which can be far beyond 

4,000' from the OHW~ the maj~r_(Wch the wetlands are adjacent. 

Overall, "'3.4 are£~n~cent to TNWs (based on ORM data~both abutting and non-

jacent wetlan~ently jurisdictional are at risk of being non-jurisdictional under the 
draft final rule. 

This JD example was not coordinated with EPA. 



• °'ld.cent,Wetlands to Ohio River, Indiana 
CIU!erly ..:iisdrcitlonalA4-ntWe .. ndl to Otw RW.; «>.oaJ tom h OHWM -·~· 
chin toh OhiD Rli• 'and not to h dWI• io the no.th°' trlubn. io the so\jh, 

10,(X)O' tomwttt.nd to OH#M of Ohio RIAr 

Curr_..., )ft clcllonal •4.o..t Wllllnd 
Ohio Rini 



EXAMPLE #2 

Ad jacent Wetlands to Similk Bay, WA 

48.417797°N, ·122.530224°W 

See map entitled, "Adjacent Wet lands to Sim ilk Bay, WA." 

Wetlands current ly j urisdictional as adjacent to the Similk Bay, a TNW. 

Subject wetlands are approximately 4 acres in size. 

draft final rule. 

This JD example was not coordinated with EPA. 





EXAMPLE #3 

Adjacent Wetlands to Hickory Creek, TN 

35.549058"N, -85.875673°W 

See map entitled, "Adjacent Wetlands to Hickory Creek, TN." 

Wetlands currently jurisdictional as adjacent to Hickory Creek, a perennial relatively permanent water, 

with the characteristics to meet the definition of tributary under the draft frna I rule; it is a TNW 

downstream. 

Subject wetland is approximately 34 acres in size. ..........._\ 

JD action only; currently in pre-ap;:ation stage (LRN-2013-504). ~ ~ 
These wetlands are approximately 5, 700' from the OHWM~ory Creek.a 

Under the draft final rule, these wetlands would no./.')~:d adj:0's they arn.ond 1,500' 

from the OHWM of Hickory Creek. / i' ~ 'C:j • ~'CJ 
Under the draft final rule, these wetlands w~ ~ consi~der ~~fie significant 

nexus determination as they are beyon~~om the 2'M of Hickor~ 

Therefore, under the draftfin~I rul ~ur:nt~oeJot•onal we s ould be non-jurisdictional. 

These adjacent wetlands are thr:~ note t r veral other wetlands beyond 

4,000' depicted on the ~ e wetl~. T .. . ich the JD a 

o~~o~ 
() (l'j. 

«o' ~OJ 

This JD example was not coordinated with EPA. 





EXAMPLE#4 

Wetlands Associated with Sinkholes in Clarksville, TN 

36.574052. N, -87.246477"W 

See map entitled, " Clarksville, TN." 

Wetlands currently jurisdictional as adjacent to the Red River, a TNW. In addition, the open w ater pond 

is a t ributary to the Red River. 

This JD example was not coordinated with EPA. 
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EXAMPLE #5 

Adjacent Wetlands in Grassy Cove, TN 

35.831103°N, -84.916600°W 

See map entitled, "Grassy Cove, TN." 

All wetlands in the watershed are currently jurisdictional as adjacent to the Sequatchie River, a 

perennial relatively permanent water which meets the characteristics of a tributary under the draft final 

rule; it is a TNW downstream. 

Subject wetlands are approximately 45 acres in size. ~ 

Wetlands, an open water pond, and :reek (Grassy Cov~Cre k) within Grassy Co~'ld drain 

into a sinkhole (Mill Cave) which carries the flow of water d round direA~ S~quatchie River; 

flow is documented. V 
JD action only; currently in pre-application sta~ ~ration acti~/lJ;er ~RN-\rfi!!ts. 
These wetlands are approximately 36,000' from ~WM ~ atchf ~ 
Under the draft final rule, these wetlan~Q.a not be c~ered adjace~~Y are beyond 1,500' 

from the OHWM of the Sequatchie Riif):-._ 0"" ~ ~~ 
Under the draft final rule, the50~s wo ~onsit"-~ ~r a case-specific significant 
nexus determination as r~ yond 4, the OH~~he Sequatchie River. 

Therefore, under the d~I rule ';N ren: y juri~al wetlands would be non-jurisdictional . 

Currently the open water pond i ~"led a · the Sequatchie River; the open water pond 

wouldn't have both bed/b a OHWM n water pond would also not be considered adjacent 

due to the distance ~ions disc~.t~ Therefore, the open water pond would be non-

jurisdictional ":~ft final r' ~ 
Currently the ~Y Cove Cree~sidered a tributary to the Sequatchie River; however, the creek 

would not be considered a tributary under the draft final rule because it does not contribute flow 

directly or indirectly to t he downstream tributary system. The Grassy Cove Creek flows north and does 

not have a ubreak" in the stream but rather ends at Mill Cave which transports the water via subsurface 

flow to south to the Sequatchie River. Therefore, the Creek would not be considered a tributary under 

the draft final rule and would be non-jurisdictional. 

These sinkhole systems are present throughout TN and generally have associated wetlands and ponds 

that are currently jurisdictional and have been found to have a significant nexus but would be non­

jurisdictional under the draft final rule due to distance limitations and lack of the option to use shallow 

subsurface flow connections for case-specific significant nexus determinations. 

This JD example was not coordinated with EPA. 
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Grassy Cove, TN 
Underground 
River connecting 
Miii Cave to Head 

lsoJated basin which drains Into Mill cave, the cave flows to 
Head of Sequatchie Spring, which Is the headwaters of the 
Sequatchie River- connection is well known/documented. 

Grassy Cove Karst Area is a National Natural Landmark as 
designated by the National Park Service. 



EXAMPLE #6 

POA JD Appeals 

64.767167°N, -147.362109°W 

See map entitled, "Recent JD Appeals Vicinity Map." 

Wetlands currently jurisdictional as adjacent to Channels B {Tin Cup and Gower) and C (HC Contractors 

and Universal Welding); perennial relatively permanent waters (ditches that are considered a tributary 

under current guidance and would also not be excluded under the draft final rule), with the 

characteristics to meet the definition of tributary under the draft final rule. 

Subject wetlands total over ~cres in size. ~ 
Associated with SP actions for the projects (e.g., POA-2010~ multiple JOe ~ns. 
These wetlands are approximately 7,000'-12,000' frn~~ of c~~els Band c . 

Under the draft final rule, these wetlands woul~f~lpnsi~er"(.. '"r/as '!'ev 11#0ond 1,500' 

from the OHWM of Channels B and C. V 'V • ~ 
Under the draft final rule, these wetlan~Jnot ~:1l'jered und":,,.. ~~ecific significant 
nexus determination as they are bey~~rom ~M of Ch~~and C. 

Therefore, under the draft fin"<ff s.e cu"e~dicti"r~s would be non-jurisdictional. 

These wetlands were p.rM separa~uests and a~ed permit actions; all three JDs 

were appealed and relat~ lawsui ~ )o~hwe~ording to the court decision the Corps 

was not successful in demonstratin tie wetfeil!'A~ p~rt of the same wetland complex and 

adjacent to a tributary; we inste o demo ~at the wetlands were jurisdictional via shallow 

subsurface flow connectio to nels B a were inde endentl ad·acent to the Ch s 

despite wetlands and roads 

We have many other examples to provide in Alaska demonstrating that the 4,000' distance would result 

in the loss of currently jurisdictional wetlands connected via shallow subsurface flow, as well as 

wetlands connected via confined surface flow. With Alaska alone having more wetlands than the entire 

contiguous lower 48 states, this cou ld result in a significant loss of jurisdictional wetland s. 

This JO example was not coordinated with EPA. 
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Compiled By: GJM 
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EXAMPLE#? 

Adjacent Wetlands Compensatory Mitigation Bank Near Klondike Cemetery, Strathcona, MN 

48.588557°N, -96.068048"W 

See maps entitled, "Klondike Cemetery, MN HUC 12 vl," "Klondike Cemetery, MN HUC 12 v2," and 

related maps entitled, "MN Adjacent Wetlands" and "Adjacent Wetlands to South Branch of Two 

Rivers." 

Wetlands currently jurisdictional as adjacent to intermittent relatively permanent roadside ditches / 

which contribute flow to the South Branch of Two Rivers, a perennial relatively permane:...._ ~ter, with 

the characteristics to meet the definition of tributary under the draft final rule. ~ 

Subject wetlands are approximately 500 acres in size. · A,~ 
These adjacent wetlands are part of an approved wetlan e atory mitig~ank (MVP-2008- · 

1048). 0 0 
These wetlands are directly abutting intermitten/ A~ ditches~appro~~ 5,700' from 

the OHWM of the Sou~h Branch ofTwo Rivers ~ '-J - • ~~ 
Under the draft flnal rule, the intermit;~~x~e dltche0 1d be~xc ~der (b)(3)(B) as they 

drain a municipal road and they ar"Jl'\.."lfj!:~~t~ or excav ·n tributary. 

Under the draft final rule;;sfrds woul • ~consid.t.:.Ji nt as they are beyond 1,500' 

from the OHWM ofthe s~-" ofTw e _.. J 

nexus determination as they are ~:'.'..~O' fr • WM of the South Branch ofTwo River>. 

Therefore, under the draft i6 Q.;·:r:~rlsdictional wetlands would be non-jurisdictional. 

If the draft final rule prot(ied for th~ ed surface flow connections then a case-specific 

significant nex~e~ion coul~ led to determine Jurisdiction. 

This may have s~s implicatio~e efficacy and validity of the existing compensatory mitigation 

bank. It Is unclear what the loss of jurisdiction over these compensatory mitigation bank wetlands 

means for existing authorized credits used to offset permanent impact losses to wetlands for authorized 

projects. It is also unclear what the loss of jurisdiction over these compensatory mitigation bank 

wetlands means for future credit sales at the bank. This would require a reconsideration and potential 

modification of the compensatory mitigation banking Instrument. 

In reviewing the initial map provided by EPA it was clear that they had not removed the 4,000' buffer 

around the excluded ditches under the draft final rule . Once that was communicated to EP'A they 

corrected the map, which shows that the entire HUC 12 does not include any jurisdictional waters or 

4,000' buffers. Another issue that was pointed out to EPA, but which was not addressed, was that the 
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From: 
To: 
Cc: 
Subject 
Date: 
Attachments: 

Jensen, 5ba!y M HQ02 
"Stokg!y pete(: Ka!:;er, Bug;e!I 

Moyer. Jennifer A H002 
RE: Klondike Cemetery HUC 12 (UNClASSIFJED) 
Wednesday, Aprll 15, 2015 2:16:00 PM 
K!ondi!se Cemetery MN HUC 12.loo . 
MN: 48 5888557 -96.Q68Q<18 HUC 8.joo 
MN: <!8.5888557. -96.!168018 HUC 12.!pg 

Classification: UNCLASSIFIED 
Caveats: NONE 

Pete, 

The ditches are intennlttent roadside ditches maintained by the municipalities, and as sum ould 
not be lnduded In the mapping of the 4,000' buffer for (a)(8) waters since they would u d 
under the draft final rule language as they would not be consid ed tributaries. The b ry to 
which this wetfand drains is tt:ie South Branch of Two Rivers, wH is approx! · away from 
the wetland via intermittent roadslde ditches. I also want to at this see mmon 
throughout MN where there are many roadside ditch ne 

Another question I had about this one, and all~ oy r maps, is~UC bounD ..I am 
assuming by drawing that boundary you are eq UC-~2 undary. ~lCiliN 
example In particular illustrates why that is not a ible, ~ · · the fl ~~phy areas, 
like MN, and in the Arid West To where Is the HU dralnin Th POE m lti~he nearest 
(a)(l)-(a)(3) water, which is not present In ~p. In fact, the st (a)!!l ~ter to which 
the wetlands on the map drain appears t-~ Bro~ndlng to the lines, which is 25 
miles to the west from the site, maf<ln ~~E much n what · ed In the HUC-12. 
I've attadled some maps depictln~~ and tti\i'~ t to the ~er. Let me know if you 
want to discuss. Thank you! ~, • ~ 0 ' · 
Best wishes, ~0 ,N r ~ . 
Slacey ~ ~ - .J 
HQUSACE Regulatory Progr m Mana~ . 

0
.s:;:.. 

441 G Street NW • 
Washington, DC 20314-1000 0 ~ '~ 
Phone (202) 761-5856 (j (/)-~ 

-----Original Message-ifr. ~ 
From: Stokely, Pet~:Stokel~v] 

Sent: Wedi rl , 20V 2: 
To: Kaiser, 
Cc: Jensen, s M HQ02 
SUbject; [EXTE J\L] Klordike C.emetery HUC 12 

Attached Is another map, this one Is a ditched area in MN with relatively spare NHD mapped drainage, 
most of the mapped drainage appear to be roadside ditches (did not by to figure out their flow or 
whether they may have bee bibs), also there may be addltlonal unmapped ditches near the site. 

Peter Stokely 

EPA Office of Ovll Enforcement 

1200 Pennsylvania Ave, NW 
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From: 
To: 
Cc: 
.subject: 
Date: 

S~e!v. Peter 
Jensen. St;g:v M H002 
Ka!sJe:r. Bt'S'irl' 

[EXTERNAL] RE: Last One (UNCLASSJFIED) 
Thu~, Aprll 16, 2015 9:55:55 AM 

Stacey, for the purposes of this exercise I selected HUC 12's because they are manageable data sets 
and illustrate the conrepts of adjacency that would apply to the site whether I used HUC 12 or 
SPOE's. I did not look for SPOE's to TNW (I wouldn't kllow what Is the TNW is many cases anyway) 
because that conc:ept is for a SN analysts and the data sets would have been too big and there would 
have been too much editing to do. And as I said the smaller HUC 12 illustrate the adjacency concepts. 

I noticed that the HUC 12 for the MN site (Klondike Cemetery) was odd, in some cases the ditch and 
the HUC boundary paralleled, so I agree In some areas of the country the SPOE will be d~fficul to 
delineate accurately. As for the roadside ditches at Klondike Cemetery, I labeled them, A nd 
Corps staff can tell folks that the buffer doesn't apply, I guess I didn't know which way t was 
on that one anyway, but I will resend with the buffers removed. .N 
Give the time constraints, I had to tum these around very q~nd given tha~~d~ta 
limitations we have discussed, the maps should be prese~tMtveats. V . 

PeterStokely . ~~ r:_0 . \0 
EPA Office of Ovil Enforcement - v~ J • ~ 
1200 Pennsylvania Ave, NW • ~"' 
Washington, DC 20460 ~ '"" 
Room 4110 .~f>.. ~' 
William Jefferson Ointon Federal Buildi JC So~ ~~ J 
Mall Code 2243A ~ (i>: 
202-564-1841 • ~~ 0 
CONFIDENTIAL: This tran co~ni ~e, a~nt, attorney work product or 
otherwise privileged ma ri t relea IA wi~~rlate review. If this message 
was sent to you In error Instructed te It fro~ computer lncludlng all media storage 
devices and hard copy ou . _,N ~ .... 
-----Ortglnal Mes.<age----- ~' ~ 0 
From: Jensen, Stacey M H~ ~tacey.Musace.army.mil] 
Sent: Thursday, April 16, 2 15 7: 
To: Stokely, Peter; Kaiser, N 
Subject: RE: Last~ Oe c IFI!D)• ~"J 

Oassificatio•r; o ~ 
caveats: NO ' v 
Pete, 

Did you get my reply email yesterday regarding the MN Klondike site? I got a bounce back email so I'm 
checking to make sure. It is attached here again via PDF. Thanks! 

Best wishes, 
Stacey 

HQUSACE Regulatory Program Manager 
441 G Street NW 
Washington, DC 2031+1000 
Phone (202) 761-5856 



County Ditch No.3-Leaf River, MN HUC 12 
This is misnamed. This Is Klondike Cemetery, MN HUC 12 v2.. Revised to reflect lack of 4,000' buffers. 
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,.,,_,acent Wetlands to South Branch of Two Rivers 
Curr.,., Jurisdlollonal~rtWdands to Soiatl 91-h of Two RW- 5]00 from h OHWM 
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EXAMPLE #8 

Adjacent Wetlands Compensatory Mitigation Bank in Lower Tarmac, MN 

48.243669°N, -94.52144°W 

See map entitled, " Lower Tarmac, MN HUC 12" and " Lower Tarmac, MN HUC 12 NWI Map.n 

Wetlands currently jurisdictional as adjacent to ephemeral non-relatively permanent roadside ditches 

which contribute flow to t he Upper Red Lake, a TNW. 

Subject wetlands are approximately 150 acres in size . 

• 
Therefore, under the draft~! rlfNi e curre-~ ictional wetlands would be non-jurisdictional. 

This may have serious imp atio~ the eff~~ validity of the existing compensatory mitigation 

bank. • (\..V 
In reviewing~ te ~\ided by t-~~lavided a version of the map with two different buffers; 

one buffer ar o¥ he ma~d :la~: and one buffer around both the streams and ditches. It can 

be seen that if t itches are exc~, which they would be under the draft final rule, then the subject 

wetlands lie outside the 4,000' distance, as does much ofthe HUC 12. The extensive area of wetlands in 

the area can be seen in the NWI map layer, of which many of them would be beyond 4,000'. There are 

also errors In the EPA map with small relict segments of what the NHD layer had determined to be 

streams but are now part of the ditch network. The 4,000' buffer around those small sections should be 

removed. 
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Lower Tarmac, MN HUC 12 NWI Map 
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EXAMPLE#9 

Adjacent Wetlands. Wjng River, MN 

46.4231821°N, -95.065699°W 

See map entitled, "County Ditch No. 3-Leaf River, MN HUC 12." 

Wetlands currently jurisdictional as adjacent to Wing River; perennial relatively permanent waters, with 

the characteristics to meet the definition of tributary under the draft final rule. Tributary to Leaf River. 

Subject wetlands are appro~imately 16 acres in size. Note that there are several other wetlands of equal 

or greater size beyond the subject wetlands in the area. .........._ \ 

Associated with RGP action (MVP-2013-1426 and MVP-2013-997). ~...., 
These wetlands are approximately 5,000' from the OHW~g River. 0 
Under the draft final rule, these wetlands would noA>~::d adj~ as they ar~~ond 1,500' 

from the OHWM of Wing River. / ~' ~ l/(J • -._ \ '<) 

Under the draft final rule, these wetlands woul~ rons~nder a .,~c significant 

nexus determination as they are beyon~@Jrom the ~"'/,.M of Wing ~ 

Therefore, under the draft final rule ~urren~jeJ~mal wetl~ould be non-jurisdictional. 

Note that the wetlands prese~~e beyo~•~ject ,4 ,,.,,eJould also be non-jurisdictional. 

The acreage totals appr~~S acre~"V ~· 
In reviewing the maps p:"'d by :~~ent ~es need to occur in order to make the 

map an accurate depiction of po~~~is~d1ct'o ~he draft final rule. EPA has not drawn the 

single point of entry wateG~ary but en to simplify the data by only dep.icting the HUC 

12. The map NHD layer al inc des relil s of streams which should be removed with no 

4,000' buffer aroun~t m. dditioti'-.~A ed t~at they only "cleaned" or edited the NHO layer 

data around the JD e site I~" osed to throughout the HUC 12, which gives a false 

sense of imp~~ almo~he ~Ye HUC 12 would be included within the 4,000' buffer. 

However, mu~ the buffers in "¥Jnedited portion of the HUC 12 are surrounding non-jurisdictional 

ditch features under the draft final rule. Therefore, a much larger portion of the HUC 12 would not be 

included in the 4,000' buffer if correctly and accurately drawn. 
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EXAMPLE#10 

Headwater Adjacent Wetlands. English Creek. Fl 

28.018817°N, -82.053704"W 

See map entitled, "English Creek, FL HUC 12." 

Headwater wetlands currently jurisdictional as adjacent to English Creek; perennial relatively permanent 

water, with the characteristics to meet the definition of tributary under the draft fin a I rule. 

Subject wetlands total approximately 50 acres in size. 

Associated with an NWP action (SAJ-2011-621). ~ 
These wetlands range from approximately 4,500'·10,000' f~e OHWM o~ek. 
Under the draft final rule, these wetlands would not be ~~ adjacent~ are beyond l,500' 

from the OHWM of English Creek. <') 0 Ot 
j Under the draft final rule, these wetlands woulL~~nsi~e"f;;9 a cas ... ~\: " ificant 

nexus determination as they are beyond 4,000'~ OH~glish Cte~ ~ 
Therefore, under the draft final rule th~'/J,tly juris~al w~tlan ~be non-jurisdictional. 

Note that the wetlands present t~A:nd~{lJ.t wetlan d also be non-jurisdictional. 

The additional acreage totals ~~acres. • ~ ~ ~ 

In reviewing the maps p~ by EPA, it~nt t~at r~~nges need to occur in order to 

~ccur~~ely depict the ju;i~nal st s ~7:
1

etla . P concludes that the location of the JD site 
ts the only part of the watershed e e~ri t 4,000 foot buffer." However, EPA t hen 

admits that they did not "c~" edit the a layer anywhere else in the HUC 12. Much of 

the area where the 4,000' ffer are dra~ map surround roadside ditches which would be 

excluded under the dra~fina e. M~ ~ t eastern portion of the HUC 12 should not have the 

buffer shading. In ajf*\_" EPA agt~~t e HUC 12 for simplification purposes as the "watershed" 

as opposed !~~point ~"Ytershed that is used in the draft final rule. 
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From: 
To: 
Cc: 
Subject: 
Date: · 

sto!cely. ei:ter 
Killset. Buw;j! 
Jensen. Stacey M H002 
(EXTERNAL] Englsh Creek A. 
Monday, April 13, 2.015 4:53:43 PM 

Attadled is a WOUS analysis of English Creek HUC 12 In FL. A couple of things to note, first there was 
only partial GIS floodplain mapping avalfable from FEMA. Secondly, as with most of these analysis, the 
NHD data needs to examined dosely and deaned up so that only jurisdictional tributaries and ditches 
remain (a laborious and Imprecise process). I did some deaning of the NHO data riear the JD site, but 
nowhere else. I deleted unconnected drainages and small d1tdles near the site to be conservative. 
Interestingly, the resulting map matches what was reported by the Corps in that the JO site is further 
than 4000 feet from an OHWM. It is also Interesting to note the JD site is the only part of the 
watershed where there Is gap in the 4000 foot buffer (but I didn't clean up the NHD data a~ere 

~. ' I ~ 

I should be able to complete a couple more toll10frow (tlli• oti....,\, me about G~re r. 
rereived the coordinates) f< ~._ 

0 0 
::::~:a~I Enfu~ment . 0 ~ v Cj ·~ 
1200 Pennsylvania Ave, NW ~ 00 ~Ct} 
Washington, DC 20460 ~ ~ (lj 

:::m4~;e=n0int$Q.~ul~I ·~CSo~ Cj 
Mall Code 2243A ~ ,o 
202-564-1841 (b."1# . 

O:>NFID ~eliberaHve, attom"l'·client, attorney wori< product or 
under FOIA without appropriate review. If this message 

~Ulll~ to delete it from your computer induding all media storage 
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EXAMPLE #11 

Adjacent Wetlands, Rowell Creek, FL 

30.26194. N, ·81.87274°W 

See map entitled, "Yellow Creek, FL HUC 12." 

Wetlands currently jurisdictional as adjacent to Rowell Creek; perennial relatively permanent water, 

with the characteristics to meet the definition of tributary under the draft final rule. Rowell Creek is a 

tributary to Yellow Creek. 

Subject wetlands are approximately 150 acres in size. Note that there are several othe:.._~ands of 

equal or greater size beyond the subject wetlands in the area. ~ 

Associated with an NWP action (SAJ·2014-2054). · o~ 
These wetlands are approximately 5,000' from the OH o ell Creek. 

(These wetlands currently have a confined surfa~lllllC<tion to Ro.,.U _0 via an <t@lra l non-

~latively permanent water non·jurisdictional drV ... ''-""J • • ~ 
Under the draft final rule, these wetlan' "'0"ot be consld~jacen~re beyond 1,500' 
from the OHWM of Rowell Creek. ~ 0 ~"' 

Under the draft final rule, the"',_ ~t/i,ould~'Zi.s1dered case-specific significant 
nexus determination as they ~~nd 4,ooo' ~OH ell Creek. 

Therefore, under the dr'9 rule thes~y juris~al wetlands would be non-jurisdictional. 

Note that the wetlands present tha~ond t ' e t wetlands would also be non-Jurisdictional. 
The addltional acreage tot"}'»'~::: ~ 

ri; the draft final rule provid\i.tiJthe use ~d surface flow connections to be used in a case-) 
~peclfic significant nex~termln~i~ tlands may be found to be jurisdictional. 

In reviewing ~ 'iiilOovide~ E~t is evident that changes need to occur in order to make the 

map an accura~piction of pot~ jurisdiction under the draft final rule. EPA has not drawn the 

single point of entry watershed boundary but has chosen to simplify the data by only depicting the HUC 

12. The map NHD layer also Includes relict segments of streams which should be removed with no 

4,000' buffer around them. In addition, EPA only "cleaned" or edited the NHD layer data around the JD 

example site location as opposed to throughout the HUC 12, which gives a false sense of impression that 

almost the entire HUC 12 would be included within the 4,000' buffer. However, there are buffers in the 

unedited portion of the HUC 12 that are surrounding non-jurisdictional ditch features under the draft 

final rule. Therefore, a larger portion of the HUC 12 would not be included in the 4,000' buffer if 

correctly and accurately drawn. 
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From: 
To: 
Cc: 
Subject: 
Date: 

Stokely f?eter 
Kaiser Rys.'idl 
Jensen. Stacey M H002 
[EXTERNAL.] Rowell·YeUow Creek 
Tuesday, AprU 14, 2015 11:06:04 AM 

Here is another one, (Russ let me know if you need any more of these). Based on t:ne description 
regarding Non-RPW ditches I only buffered NHD "streams" for this one, but Included the ditches on the 
map so you can see them. I didn't bother with the 1500 limit from the OHWM in the floodplain because 
it didn't seem relevant to adjacency in this case. I have also Included a dose up of the site with NWI 
wetlands to give a sense how the ditches, the wetlands and the JD site connect 

~~ 
:::i;:::n~::: NW f(~ 0 0 0 
William Jefferson Ointnn Federal Building South~uth) ~ca + ~ 
Mail C.ode 2243A ~ 0 r>. ~ 

202-564-1841 ~1>~.~'CJ <lJ~J 

CONFI~EN~.L: This~2,t may ro ative, a~ient, attorney work product or 
otherwise pnvlleged Do not rel r FOI~ut appropriate review. If this message 
was sent to you In error re Instr elete It r computer lndudlng all media storage 
deVices and hard oopy outputs. • o 

uo ~ 
«o' ~OJ 

Peter Stokely 

EPA Office of Ovll Enforcement 



EXAMPLE #12 

Adjacent Wetlands, Big Creek, OH 

41.271053°N, -83.949624°W 

See map entitled, "Big Creek, OH HUC 12.'' Also, see historic maps of the area depicting t he existing 

ditch network dating back to 1909. 

Wetlands current ly jurisdictional as adjacent to Big Cre.ek; perennial relatively permanent water, with 

the characterist ics to meet the definition of tributary under the draft final rule. 

Subject wetlands are approximately 2.5 acres in size. 

Associated with an NWP act ion (LRB-2007-658). 

These wet lands are approximately 30,000' from the OHW 

Note that these pockets of 

in the agricultural areas. nfined surface f low connections in a significant 

nexus determination, ~ o~ thes~ ~ uld not be jurisdicti~nal under the draft final rule. 

In review ing t~~avided~ E~ 1s evident t hat changes need to occur in order to make the 

map an accura~piction of pot~urisdiction under the draft final rule. EPA has not drawn the 

single point of entry watershed boundary but has chosen to simplify the data by only depicting the HUC 

12. In addit ion, EPA did not "clean" or edit the NHD layer data throughout the HUC 12, which gives a 

false sense of impression that the ent ire HUC 12 would be included within the 4,000' buffer. However, 

much of the buffers in the unedited portion of the HUC 12 are surrounding non-j urisdictional ditch 

features under the dra~ final rule . Therefore, the bottom 2/3 of the HUC 12 would not be included in 

the 4,000' buffer if correctly and accurately drawn. EPA points out t hat they believe some of the 

ditches may be relocated tributaries and so would remain jurisdictional. However, in searching through 

aerial maps and USGS topo maps dating back to 1909 the area is depicted as currently exists, with a vast 

ditch network. It is clear at some point the tributary to t he north, Big Creek, was likely ditched into 
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Big Creek, OH HUC 12 

Note: Additional Analysis of Ditches/Canals 
Needed to Detennlne Jurisdictional Status 

Note: No FEMA Floodplain Map Available 
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From: 
To: 
Cc: 
Subject; 
Date: 

Stptcetv Peter 
Kajser. Bys:;ef! 
Jensen. Stacev M H002 
[EXTERNAL] Big Creek, OH HUC 12 
ThUJSday, April 16, 2015 11:44 :33 AM 

In this case the HUC 12 may be the SPOE (in most other maps, the HUC 12 was not the SPOE and was 
used only to represent adjacency measures). 

Also on this one, It appears to me that some of the ditches/canals could be relocated tributaries and 
would remain jurisdiction, additional analysis is required. And again, additional surface water 
oonnectlons are likely present. ~ ~ 

Peter Stokely ~ 0' ~ 
:: o~::,:::: :::~::ent / f< ~ <lJ • . \ <lJ 
Washington, DC 20460 V ~ ~ 
Room 4110 ~ <lJ i8' 
William Jefferson Ointon R!deral Bu~ (WJ~ ~ 
MailCOOe2243A r-f~· .~~ .r:.-0 . 
202-564-1841 --.)'<J ~ .... ~' ~ ~..J 

CONFIDENTIAL: This transmlssi ntain ~~ib.c:.£, attomey-dient, attorney work product or 
otherwise privileged materi lease un ~thout appropriate review. If this message 
was sent to you in error ructed t~ from your computer including all media storage 

devic6an~~~ ~OJ 



Jensen, Stacey M HQ02 

From: 
Sent: 
~: 

,ject: 
.achments: 

Jensen, Stacey M HQ02 
Thursday, April 16, 20151 :58 PM 
'Stokely, Peter'; Kaiser, Russell 
RE: Big Creek, OH HUC 12 (UNCLASSIFIED} 
OH_Mc Clure_227790_ 1909_62500.jpg 

Classification: UNCLASSIFIED 
Caveats: NONE 

Thank you, Pete. I think this one illustrates anoth.er good point. In searching through the 
records, the oldest imagery I have found of the area is an old USGS topo map dating to 1909 
which depicts the area as it exists today with the ditch network (see attached; area around 
McClure for the tributaries that branch to become the network of ditches). It is clear that 
at some point the tributaries to the north, Big Creek and its tributary,~e most likely 
ditched into roadside ditches. But which of those many ditches is to be dered the 
"excavated" or "constructed in" tributary? There are many more ditche~ e or two 
tributaries. If the record does not exist dating back o the poia~e~ these ditches 
were constructed, to whom does the burden fall? Th owner or he rps/EPA? It is also 
interesting to note that the direction of flow c w hin the es even within a short 
distance as they are greatly manipulated. So t o d the ~.be? Thi;.j~ a common 
occurrence and challenge that our districts~~~gions wilJ-~with t~~dside ditches. 
Thank youl ~ • ~~ • ~ 

Best wishes, 0 'J ·~ 
Stacey ~ 0 ~' 
~usACE Regulatory Program Manag~'lf. \t_~ n~ 

... ashington, DC 20314-1000 n~ '-..~ 
l G Street NW + X~ g~ 

Phone (202) 761-5856 ~~ ~~ . 

--- - -Original Message-- --- -~ + ~ 
From: Stokely, Peter [mailto:St e~~te . 
Sent: Thursday, April 16, 2 AM l">t.:. 
To: Kaiser, Russell ~=~ 
Cc: Jensen, Stacey M [t • 
Subject: [EXTERNAL] Bi ek, OH~ 

In this case the ~~ ay be~e~E (in most other maps, the HUC 12 was not the SPOE and 
was used only to ~;sent adja~easures). 

Also on this one, it appears to me that some of the ditches/canals could be relocated 
tributaries and would remain jurisdiction, additional analysis is required . And again, 
additional surface water connections are likely present. 

Peter Stokely 

_,,)A Office of Civil Enforcement 

1 
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EXAMPLE#13 

Ad la cent Wetlands. Chickasawhatchee Creek. GA 

31.345246°N, -84.446706°W 

See map entitled, "Wolf Pond-Chickasawhatchee Creek, GA HUC 12." 

Wetlands currently jurisdictional as adjacent to unnamed tributaries to Chickasawhatchee Creek; 

perennial relatively permanent water, with the characteristics to meet the definition of tributary under 

the draft final rule. 

Subject wetlands are approximately 40 acres in size. Note that there are several othe.:...' t lands of equal 

or greater size beyond the subject wetlands in the area. ~ 

Associated with an unauthorized activity and an NWP actio ~ 

Under the draft final rule, these wetlands wouyi;~ t as the\0 vond 1,500' 

from the OHWM of Chickasawhatchee Creek. V ... ~ • • ~ 
Under the draft final rule, these wetla~~d not be cons~ u~der ~ecific significant 

nexus determination as they are bey ~from th& M of Ch" hatchee Creek. 

Therefore, underthe draft final~ cu!~ictional f'j s would be non-jurisdictional. 

Note that the wetland'(""~at are b~e subject <:9ds would also be non-jurisdictional. 

The additiona l acreage~ver 300 a~.. ~ 

In reviewing the maps provided b~ clea•~e '1~jority of the HUC 12 lies beyond the 4,000' 

distance. (JQ ~ 

«o' ~OJ 





From: 
To: 
Cc: 
Subject: 
Date: 

Stokely. Peter 
Kals~. Ryu!! 
Jensen. Stag:y M H002 
[EXTERNAL] ChkXasawhatdlee Creek, GA 
Tuesday, April 14, 20154:10:30 PM 

This area In GA has very little NHD mapped drainage, hence the site is outside all the adjacency 
measures based on NHD. I don't know however if there are unmapped ditches and small tributaries 
that may link the site to Chickasawhatchee Creek. 

There are two more sites, I should be able to get to those tomorrow. 

Pete 

Peter Stokely 

~~ 
~ 0 <8- ~ ,e:,0 .~0 

0 'V ·~ 
~:s:l::~:n~::· NW w 00 ~ Cj 
Room 4110 f'>~ ~· ~ r.-0 

EPA Office of Civil Enforcement 

William Jefferson Oi~~llding . JC So~_.. J 
Mall Code 2243A ~ • 0'' 202-564-1841 00 ~ 
CONFIDENTIAL: Thls~nsmtssion s"-~ellberatlve, attorney-client, attorney work product or 
otherwise privil~~ial. Do ~t ~~er FOIA Without appropriate review. If this message 
wa~ sent t~ err r you a~lns~ to delete it from your computer lnduding all media storage 
devices an_~ c outputs. V 
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EXAMPLE#14 

Adjacent Wetlands, California Creek, WA 

48.929721°N, -122.635156°W 

See map entitled, "Dakota Creek HUC 12." 

Wetlands currently jurisdictional as adjacent to California Creek; perennial relatively permanent water, 

with the characteristics to meet the definition of tributary under the draft final rule. 

Subject wetlands are approximately 18 acres in size. Note that there are several other wetlands of equal 

or greater size beyond the subject wetlands in the area. ........_ \ 

Associated with an NWP action (NWS-2007-344). ~ ~ 
These wetlands are approximately 6,000' from the OHWM~fornia CreO 

These wetlands currently have a confin urface c e~ ~ · via an~~meral non-

relatively permanent water non-jurisdictional di ~ • ....._ \ ~ 

Under the draft final rule, these wetlands would n e consi~jacentoi~~ beyond 1,500' 

from the OHWM of California Creek. ~0 ~ 

Under the draft final rule, these wetl~ould not · _<lJered un~se-specific significant 

nexus determination as they are ~ftJ{o0C4 ~~~~ni-a Creek. 

Therefore, under the dr~~ these r jurisdiction tlands would be non-jurisdictional. 

If the draft final rule pro~Jtorthe nfined s e ow connections in a case-

ese w~~s ay be found to be jurisdictional. 

Note that the wetlands pr ent re beyo~bject wetlands would also be non-jurisdictional. 

The additional acreage tota r 100 acrA_V 

In reviewing t~e ~"ided by~~~r that v2 is the more accurate map regarding 

jurisdictional a s~rthe ' ft ~'iu1e. The map vl assumes the ditches are jurisdictional, but the 

JD completed b e district stateM;t the ditches connected to the subject wetlands were non-

jurisdictional ephemeral (non-relatively permanent) ditches. In addition, most of the ditches 

surrounding the JD site are Intermittent roadside ditches which would also be excluded. Therefore, vl 

should be disregarded and v2 should be viewed as the more accurate portrayal. However, there are still 

issues which must be amended in a new version to accurately depict the status of jurisdiction. The map 

NHD layer also includes relict segments of streams which should be removed with no 4,000' buffer 

around them. In addition, EPA only "cleaned" or edited the NHD layer data around the JD example site 

location as opposed to throughout the HUC 12, which gives a false sense of impression that almost the 

entire HUC 12 would be included within the 4,000' buffer. However, there are buffers in the unedited 

portion of the HUC 12 that are surrounding non-jurisdictional ditch features under the draft final rule. 



From: 
To: 
CC: 
Sclbject: 
Date : 

Stpkely Peter 
Ka!:;ec. Rll5.1efl 
Jensen. Stacev M H002 
~NALJ Dalcola Creek WA HUC 12 
Thwsday, April 16, 2015 2:07:19 PM 

For this one I have Included two versions, v1 assumes all HND features are jurisdictional and v2 
exdudes ditches/canals from the analysis. It can be seen there Is a small decrease in coverage with the 
ditches exduded, but the JD site is covered by both analysis. 

Peter Stokely 

EPA Office of Civil Enforcement ~~ 
~ 0 

Room4110 ~Q..., 0 0 
1200 Pennsylvania Ave, NW 

Washington, DC 20460 

William Jefferson a tnton Federal Building So~)~ 'Cj • ~ 
Mail COde 2243A 0 '-.,} • ~ 
202-564-184! w. ~00 ~Cj 
CONFIDENTIAL: Th¥-<:::f.y co~· x~ tive, ~'?lent, attorney work product or 
otherwise privileged not rel ~IA with~ropriate review. If this message 
was sent to you in re in5tructi t e ete it frN ur computer induding all media storage 

devices and hall! copy ts. ~ • Q' ~ 

uo ~ 
«o' ~OJ 



Dakota Creek, WA HUC 12 vl 

Note: Additional Analysis of Ditches/Canals 
Needed to Determine Jurisdictional Status 
This map assumes Ditches/Canals are 
Jurisfdictional 
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Dakota Creek, WA HUC 12 v2 

Note: Additional Analysis of Ditches/Canals 
·- Needed to Detennine Jurisdictional Status 

This map assumes Ditches/Canals are 
NOT Jurisidictional 
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EXAMPLE #15 

Adjacent Wetlands, Edmondson Slough, Mississippi River, MS 

37.290869°N, -89.482414°W 

See map entitled, "Edmondson Slough HUC 12." 

Wetlands currently jurisdictional as adjacenJ.to Mississippi River, a TNW. -
Subject wetlands are approximately 9 acres in size. Note that there are several other wetlands of equal 

or greater size beyond the subject wetlands In the area. 

Associated with an NWP action {MVS-2008-782). ~ 

These wetlands are approximately 8,000' from the OHW~of · e Mississippi River~ 

Under the draft final rule, these wetlands would not be n adjacent G are beyond 1,500' 

from the OHWM of Mississippi River. n 0 
Under the draft final rule, these wetlands woulqi(oJjti~ns~~~~~ a cas~P.ec\~ificant 
nexus determination as they are beyond 4,000' ~ OH~~ssipii~ 

Therefore, under the draft final rule the~'lJ,tly juris~al wetlands~be non-jurisdictional. 

Note that the wetlands present th ~ond th)f~ wetland/"j~also be non-jurisdictional. 

The additional acreage totals o res. + w f':,,.. 'I() 

In reviewing the maps p EPA it i~at the JD r~Jslte would not be jurisdictional. The 

wetlands are adjacent to urisdicti ~"les whic~ be excluded under the draft final rule. 

~
he wetlands lie wi the 100-yea o ain o~l'A~i~pi River but beyond 4,000' from the l 

OHWM of the River. Ther~a n tlands i Wa and the determination was made on all of 

hem in the area. The NH map r include flow lines which are not actually tributaries and 

do not connect to[if.he R. er. e ar~ ce features in the area which NHD has a difficult time 

distinguishing. EPA dicated ~~~ in dra~ing the map for this location, such as having to 

estimate an or-~ s e NHD map~~rew the OHWM line down the middle of the River. These ar~ 
typical challen~hat our field ~II routine!~ encounter if they had to Implement the draft final 

rule language. 

This scenario often occurs in the floodplains of major river systems, such as the Ohio River, Mississippi" 

River, Missouri River, etc. Such large river systems have very wide floodplains, and the adjacent 

wetlands are often located behind natural levees that form in the floodplain which can be far beyond 

,000' from the OHWM of the major river to which the wetlands are adjacent. 

Overall, "'3.4% of waters are wetlands adjacent to TNWs (based on ORM data), both abutting and non­

butting. Such adjacent wetlands currently jurisdlctlonal are at risk of being non-jurisdictional under the 

raft final rule. 
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Jensen, Stacey M HQ02 

From: 
Sent: 

1ject: 

Jensen, Stacey M HQ02 
Thursday, April 16, 2015 10:46 AM 
'Kaiser, Russell'; Stokely, Peter 
RE: Last One (UNCLASSIFIED) 

Classification: UNCLASSIFIED 
Caveats: NONE 

Pete, 

Here is one of our adjacent wetland determinations in the 100-year floodplain of the 
Mississippi River but beyond 4,000' from the nearest TNW. The determination was made on all 
the wetlands l ocated in the surrounding area of the lat/long coordinates. ~te that NHD 
includes several flow lines of "tributaries" in the area that do not co~t o the 
Mississippi but whose indicators disperse prior to the htr ibutarytt reach1 Missis sippi. 
There are many surface features in the area that may d monstrate parti~ teristics of a 
tributary but do not consistently present the indica o and do "'f;J~tiy, or indirectly, 
contribute flow to the Mississippi but rather turn i eetflow d/ end in wetlands. 
These wetlands were determined to be adjacent to ssissipP.i Ri . 

Lat/long: 37.290869, -89.482414. /;"'C. ~'lJ ~<lJ 
Since t hese wetlands are also locat ed in an ~ltur..__ ~a, wh:i.,:~~ery common along 
these major river systems like the Mi~i~i River ·~se w~l!.Ocannot be considered 
adjacent to the Mississippi under t he JC.l"final language ~~ing the farming 
activities, would they then be cons~ under . If s~ e these wetlands are 

1ond 4,000' from the TNW these~ili)lo l on jurisdit·~I under the draft final 
Le. Or are wetlands th~t ca o cons~~ djac!?j the draft final r ul e 

evaluated under significan n egar~l ~distan at part is unclear in the dra~ 
final r ule language and t 1 le al · strates th onsequences of that decis ion. 

Thank you! 

0
_,N ~~o~ 

Best wishes, ~' . 
Stacey 

HQUSACE Regulatory Program ~r ~~ 
441 G Street NW 4_ • 
Washington, DC 20314-~~ • ~~ 
Phone (202) 761-S~ ~ ~......, 

-----Original Message-----
rrom: Kaiser, Russell [mailto:Kaiser.Russell @epa.gov) 
Sent: Thursday, April 16, 2015 8:11 AM 
To: Jensen, Stacey M HQ02; Stokely, Peter 
Subject: [EXTERNAL] RE: Last One (UNCLASSIFIED) 

I can't remember but are we doing one to look at broad floodpl ains such as those along the 
Mis souri River. If not, that might be a good one - thoughts? 

Russell L. Kaiser 
ief, Wetlands & Aquatic Resources Regulatory Branch 
01 Constitution Ave . , N.W. 

Room 7217M West Bl dg. 
1 



From: 
To: 
Cc: 
Subject: 
Date: 

Stntetv. Pgter 

Kajzc BumJ 

Jensen. stacey M H002 

[EXTI::RNALJ Edmondson Slough R. l'l.JC 12 
Thursday, Apri 16, 2015 6:20:33 PM 

This was complicated to make, I digitized the flocxl zone from viewing a FEMA map (not digital GIS 
data), I had to create an OHWM along the Mississippi because NHD drew the bluellne right down the 
middle. The OHWM Is only a guess on my part. There were many "streams" , probably with OHWM's, 
and ditches in the floodplain/flocxl zone. I wasn't sure which streams with OHWM's on the floodplain to 
buffer with the 1500 measure, so I buffered all the NHD "stream/river designations and my own river 
OHWM estimate. It would take additional effort to map all the "streams" to determine which ones don't 
connect to the TNW. I didn't buffer the NHD c.anal/dltdles. 

Peter Stokefy 

EPA Office of Ovil Enforcement 

1200 Pennsylvania Ave, NW 

Washington, DC 20460 

l'm}J.,_.,.. of 
rse prior to the 

·"~""~.,...~·v demonstrate 
...,._,_ ,.,.. do not directly, or 

nd in wetlands. 





CWA " 'Waten of the U.S." Implementation Concerns 
HQUSACE 

24 Apri l 
Overarching Concerns: 

1. Rule text contains non-equivalent requirements for significant nexus detectninations 

2. Arbitrary limits for case-specific significant nexus detenninations not rooted in science 

3. Arbitrary limits .....,;thin definition of '·neighboring" not rooted in science and beyond 
rea"onable reach of defining adjacency by rule 

4. Lack of definitions for multitude of terms used within rule text (e.g. simi~situated, ·~a 
water .. , prairie pothole, western vernal pool, Delmarva & Carolina Bay, p~~· Tex.as 
coastal prairie wetland, ditch, roadside ditch, etc.) ~ 

5. Grandfathering provisions lacking granulari~ty 0 
6. Preamble does not reflect Corps tec';tg.erience and '2*<ise, nor 0 it accurately 

reflect the Corps understanding of the ~e p~b"\,_ o/n~ • ~ 
Specifics: 0 'V • ~ 
• Need implementation cla~ on wh~erbody ~ore than one category 

which category to use · ~Ute ·n ·~·one the list in order CfNW, 

exclusions ap verall. 

• (a)(l )-Tradi · avigabl (TN~, 
o Distric y be c d to iden~ ~ether there is an "upper limit'' to the 

TNW~ and if so, . + riff\ 
• These . · s take ~,~veraJ months, similar to a Sec6on 10 

Sl~lt'il!"'1 .... " 
o Districts tly do a list ofTh'Ws, as they do with the Section 10 

wate . • 

chall~e .WJ' out such lists and limits identified. 
• Need iI¥ffientation clarifications on how to identify and make 

determination." for 1NW designation. Rapanos guidance included an 
Appendix for TNW s. 

• (a)(5) - Tributaries 
c Need a definition or further discussion on "bed and banks" to implement in the 

field and identify a tributary. Some areas, especially in the arid west, may have 
very wide tributaries with shallow " banks" or very gradually sloped "banks." Do 
these still constitute "bed and banks'· as to the intent in the rule? The preamble 
only discusses that the slope may vary. Needs further clarification to implement. 



• 

'.) The specific indicators used in the OH\V?vl manual and the term '·active channel" 
need to be related back to the OHW}.;l definition in the rule. 

:::> 1'.""eed implementation clarification and/or definitions to distinguish between 
excluded erosional features and ephemeral tributaries. 

o Vv'bat constitutes a ''break" in a tributary? ls there need IO distinguish a tributary 
upstream of a break but not do~nstream of a break? The Corps OHWM manuals 
state that you need to find the tributary both up and dov..nstream of the break. 

o How does a regulator or the public know if the two sections of a tributary are part 
of the same tributary when there is a break separating sections? How does a 
regulator or the public know they are connected? How far can a break go; any 
distance limitation·: Ephemeral tributaries out west may hit an alluvial plain and 
fan out; are these· considered ;;breaks'' or do these result in isolation of the 
streams? ..........._\ 

(a)(6) - All waters, including 'vvetlands, ponds, lakes, oxbmvs, impo ~~ and similar 
wat~r features, adjacent to a water identifie~d·n s bparagraphs gh (S) of this 
section. 

'.) Need a definition of .;water." It ma a to <listing hat constitutes a 
non-wetland adjacent water v.it~ ·tion o~ter." ' A I~· depressional 
area on a farm field that pon~· after a rair~or ten~ ould that be 
considere<l a non-wetland a n ~ ate~? ~? Re~· · v comments 
on this topic. Should there be quire t f wetlaJ¥i~e ers, .hydrology, 
permanence of water d6'i>n? A "delinea man~~~n-wetland waters? 

o New definition of~~ inclu~e vision~ rs subject to 

• This c~ lt in l \ oad in for those districts in 
established norrna 1ng,~·lvi , and ran in ctivities are not adjacent. 

~~l ... areas ~ · Cls su e h activities which are currently 
by rule o ow requi a se-specific significant nexus 

· to far · ct ·ities currently would be considered 
nation. o xam~le, etland abutting a perennial tributary 

adjac~· n t addi~~~ ysis; however, such wetland under the 

e-a . :_could i~ adjac.ent .and instead would require a case-
ec1t rgmh~ determmahon. 

• · c st~e : Minnesota has l 0.6 million acres of wetlands; 
.f.. ·-50% of~ 5-1- million acres are farmland and an additional - 7% 

O\"'re foret ana of which a large portion is managed in silviculture. 
/ i The ""po~ definition may exclude a large amount of those l 0.6 million 
' acres ~tlands as adjacent, and would instead require a case-specific 

significant nexus determination. 
o l\eighboring: 

• The indirect referen~e to the FEf\/1A floodplain can lead to challenges in 
the field. Is the ,.lisf' of tloodplains to use in the preamble considered a 
"hard preference'' or a .. soft preference., list? In any order? Landoy.,ners 
may want a different version to be used; need implementation clarification 
on which floodplain and which order to use in adjacency determinations. 



• 

• FEtvlA redraws their floodplains often; which version do we use? Levee 
Improvement Districts apply for floodplain modifications frequently; 
almost monthly in some districts. 

• Other options for the 100-year floodplain do not match the FEMA 
floodplain; they serYe different purposes. The l\"RCS soil maps suggested 
for use do not match the risk assessment that is used by FF.MA. HEC­
RAS is based on hydrology not flood risk. 

• Can vertical and elevation changes be used in determining distance'? 
Deeply incised tributaries \\ith waters on a bluff; would these be 
considered adjacent? 

• How is the distance measured? Remotely via aerial photography'? Can't 
do the distance mea<;urement in the field as it would take into account the 
elevation profile. Need implementation tools/resources~ oow to 
determine distance. '"' 

(a)(7) and (a)(8) - Case-Specitic Significant Nexus Determinations ' ' 
c How do we identify a prairie pothole, we em vernal ·as coastal prairie 

wetland, Carolina/Delmarva bays, o · s? Need elin tion manuals for 
these waters or at least a defmiti se w~e ion characteristics, etc. 

o Single point of entry water~·he E) is a chall to deline~Jhere are no 
readily available maps or t s. to=ls e . A~H l!l(jl) do ~OT 
delineate SPOE. It needs to wn ua: ich • ciallv 
challenging in the an~· d · wi very lar Es an~~"" of flat . 
topography. Can int nconsis ~. ~' 

c- Need a mapping t ~ istricts · e SPOri°"~ potentially use in future 
determinations. · er, SP y chang~~tilne with development, 
climate, etc. need .-:> ~~ odic~~ed if trying to use the same 
SPOE 1 previ ~ 

o Need on ho\ · tit}~~ . ituated" waters. How close do they 
each ow m~,~ which type of functions do they need to 

o Need guidanc w to id-~ of the ~·similarly situated" waters in a SPOE 
in order o · ifican~~ennination. This may be challenging to do 

remotel ~ 
•.t ~1 ide~ l ters similarly situated in a SPOE using remote tools, 

O~erial p~ aps. This may not be accurate as to the actual waters 
and ~he~ type to be used in significant nexus determination. May 
be a ~<¥.:or legal or appeal challenges. 

istance limit used in (a)(8) may modify state assumed waters in Michigan and 
~ew Jersey. Applicahle Districts will need to \vork trus out with the states. 

J Need guidance on appropriate procedural steps for (a)(7) and (a)(8) waters, as the 
procedures differ between them. 

• In (a)(7) the "similarly situated·' waters are already identified then the 
SPOE is identified then the significant nexus determination is completed. 

• In (a)(8) the SPOE is drawn first, then "similarly situated" waters are 
identified and then the signi~cant nexus determination is completed. 



• If (a){6) \Vaters cannot be aggregated with (a)( 7) or (a)(8) waters when 
doing a sig nexus determination, it is logical that first all the (a)(6) waters 
in the SPOE must be identified in order to .. subtract'' them out. 

• How can these be identified and upon what technical or scientific 
basis can these waters be .. ignored" when conducting the sig nexus 
analysis? By what process that is repeatable? 

o Significant Nexus -
• Need specific guidance on significant nexus determination. 
• Must clarify that those functions need to be tied to the la){ l ) through 

(a)(3) waters. 
• Only one of those functions? Needs to be clear that needs to be more than 

speculative or unsubstantial. 
• Exclusive list; what if other functions are performed; can~n se in 

significant nexus determination? '-.' 
• Courts have made clear that qualitative evidence sup~~a ignificant 

nexus detennination is all th~ais r uired. The '/'!)&\~ ... of sienificant 
nexus is not a scientific one n ch should ~made in~ a metric. 

• Exclusions -
o Do we need to map the exclud rs/features r0eterm~·na ) In the 

determination do we need t 0 Cl ly"ax ~Se waiers/ y part of the 
approved JD? We do so with ted'' t~ ~mfions ~ , but would we 
need to do so fo r all oftn .. exc uded wat ·" or exa!1'..~ould we need to 
include in the determ~~ocume~n or map ttfJ!:/~re, such as a gully or 

o s;~;:pprove~f"/)be us~t~e non-n~onal determinations. There 
may be an ~~~~ apprt~1'.reque~~v.ners understand that these 
featur~~oed for ~time in ~specially related to ditches and 
stonn ' anagem es. 

o May be allenge 'nguish ~a ditch and a tributary. N~d a 
definition or cl · c · o on ¥!iA,-· 

o What is a roa l 'tch? H~~to the road does it need to be? Does it need 

to be p roa~? ~~ 
o May be h nge to · a ditch that is a relocated tributary or excavated in 

at'7ri ry. o~w~~~k history does a regulator need to go? If it can't be 
d · ed defi · '~ bears the burden of proof? The landowner or the 

? N~ to ~ "1de a set of tools/resources that the field can use to make 
he dete~¥.:tbe historv of a ditch. 
·eed to distingmsh bt:tween p~rennial, intermittent, and ephemeral flow regimes 

for ditches. 
o Need guidance on what perennial .. flow" is; does it mean water is perennially 

present or that the water is flowing perennially'? What about ditches that 
temporarily '"pond" or ·•pool"? 

o Does the ditch exclusion extend to the banks of the ditch or does it extend only to 
the OH\lltv1? What about wetlands that may be adjacent or within the ditch? Are 
these excluded with the ditches or if they meet the tenns of adjacency (to a 



• 

• 

tributary for example) could they could be jurisdictional? Need guidance on 
wetJands within and adjacent to excluded ditches. 

o :VIay be challenging to determine whether some depressions were incidental to 
construction or mining in the past. Without the ·'abandonment" provision, these 
are excluded in perpetuity. and it may be a challenge for the PYf to detennine I.be 
historical use or creation. 

c What if the depressions dc\·d op v.etland characteristics or there are fringe 
wetlands? Are these included in the '·water-filled depressions" or are wetlands 
separate? Could they be considered an adjacent water if they meet the definition 
or are they excluded along "'ith the open water depression? 

::> ··Lav.fully constru~ted'. for grassed waterways may be challenging to implement; 
does this mean they need a CWA permit or can it be funded by NRCS? Keeds 

clarification. ~ 
o If"' e have a definition of ··wakr" a puddle may not be necess · e excluded 

list. Ifwe do not have a definition of " .. vater" it may be diffi tinguish a 
··puddle" from some non-wetland waters. \Ve receive 'O tents on this. 
Need guidance on how short of a time water mu l for it to be 
considered a non-jurisdictional p a epressiona re. No hydric soils? 

Other characteristics? ~ r>,,. 
o fs tiling included in the .. dr~ ughS5s s rainag~ ~~s'"? Keed 

guidance and clarification o e · ing; •hat ' r of~i ·~~xcluded under 
this exclusion? Tilin~i bo om of a · or on . -.~ of the channel? 

o May be challenging· ining v.H.Jer stonnw~ trol features were 
cons~cted in Wo~ me areh~imited K~l data and if not 

penn1tted or P~~ ~prrov~e D~,. 
o Does the excl n . cl ud~-~was~ment features or do they need 

to be~~ ro,~ed !!liiL~unty/st . Or simply designed to meet thl! 
requir ~the C '. i the waste tr ent system exclusion? May be 
difficult all~eg ican~·s a ent that it is constructed for the purpose 
of storm water m nt. lec y all waters/wetlands may serve that 

purpose. o ~ ~ 
Documentation ~ /').,.,_" 

o NewJD nn ~:V 
o ~o c~rdin 1on re · d tween agencies. 
o T~l¥ many'- · JD process that ~i lJ require additional 
/ j~entati~n ld be sources of appeal and legal challenges -
' • For a waters: identifying for the first time adjacent non-wetland 

waters, i entifying floodplain, identifying distance, etc. 
• For case-specific waters: identifying SPOE, identifying ·subcategory' of 

water. identifying similarly situated waters, identifying significant nexus, 
etc. 

Grandfathering -
o How is the field going to transition into th~ new rule from current practice? Many 

considerations regarding existing pennits, existing ms, JD requests recei\'ed 
during 60~day period between publication and effective date, enforcement actions, 
modifications to permits, etc. 
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llEPLYTO 
ATTVrllONOF 

CECW-CEO 

DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF ENGINEERS 

441 G STREET, NW 
WASHINGTON, DC 20314-1000 

MEMORANDUM FOR Assistant Secretary of the Army for Civil Works ~118-~Jf} 
. / '~''''" 

THRU Commanding General and Chief of Engineers, US Almy Corps ~ineers 

3. With respect to these two documents, the Corps provided the EPA with raw data on the 
overall numbers of jmisdictional determinations (JDs) made by the Corps for aquatic resources 
Within the span of control of the Corps' regulatory program (i.e., Section 404 of the Clean Water 
Act), and provided similar raw data for the Technical Support Document. However, the Corps 
had no role in selecting or analyzing the data that EPA used in drafting either document. As a 
result, the documents can only be characterized as having been developed by the EPA, and 
should not identify the Corps as an author, co-author or substantive contributor. To the extent 
that the tenn "agencies" includes the Corps of Engineers, arty such reference should be removed. 
Finally, the Corps of Engineers logo should be removed from these two documents. To either 
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MEMORANDUM FOR ASA(CW) 
SUBJECT: Economic Analysis and Technical Suppo1t Document Concerning the Draft Final 
Rule on Definition of''Waters of the United States,, · 

imply or portray USACE as a co-author or contributor to these documents, other than as the 
provider of ra~ unanalyzed data, is simply untrue. 

4. The Corps of Engineers fully recognizes the importance of this rule-making, and of these 
documents to underpin the content of the final proposed draft rule. We stand ready to assist the 
EPA in improving the technical analysis and to develop logically supportable conclusions for 
these documents, if and when requested. 

Encl. 
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REPLY TO 
ATTENTION OF 

CECW-CO-R 

DEPARTMENT OF THE ARMY 
U.S. ARMY CORPS OF ENGINEERS 

441 G STREET, NW 
WASHINGTON, DC 20314-1000 

IS Ma't' IS 

MEMORANDUM FOR Deputy Commanding General for Civil and Emergency Operations, 
U.S. Army Corps of Engineers (ATIN: MG John W. Peabody) 

THROUGH the Chief of Operations and Regulatory, U.S. Army Corps of Engineers (ATIN: 
Edward E. Belle) 

EPA's Economic Analysis 

4. The document includes the EPA's review of Corps IDs from FY 2013 and FY 2014, which 
the Corps provided to the EPA for the purpose of identifying estimated changes in jurisdiction 
that would occur as a result of adoption of the draft final mle. However, the attached document 
fails to identify the actual draft final rule language that EPA applied in performing its review or 
the methodology used by EPA in applying such language to the Corps' IDs pe1taining to isolated 
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MEMORANDUM FOR DCG-CEO 
SUBJECT: Economic Analysis and TSD Conceming 
Draft Final Rule on Definition ofWOUS 

water bodies from FY 2013 and FY 2014. Without an explanation of the methodology or which 
language was used in this exercise, the Corps cannot verify or provide cogent comments on the 
results presented by EPA. 

5. The document mixes terminology and disparate datasets. For example, stream mitigation 
costs provided by the Corps appear to have been extrapolated and applied in States where no in­
lieu fee program or mitigation bank data exist; there is no explanation of how such data were 
used or applied to obtain the results presented. Also, the Section 404 data provided by the Corps 
has been used out of context as if it were applicable to all Clean Water Act (CW A) programs, 
despite the fact that this data is only meaningful for a specific authority under the CW A (Section 
404) and does not represent data under Sections 303, 401, 402, or other programs implemented 
by EPA and the States for different purposes under the CW A. Compliancilic ts under Section 
404 are presented as representing seventy percent of the draft final rule's sts and Section 
404 benefits representing eighty-seven percent of the dr final rule~ ts. When 
presented in this manner, S~ction 404 costs and benefi pear to ti . o igh all other CW A 
programs combined, which greatly diminish the m · of the o , ery important CW A 
programs. Using Sectiqn 404 data in this m~~ in the a~0 of datw;n other programs 
cannot yield an accw-ate estimate of the true ~ b:n~~os" °fa~ A programs. 

6. The document equates aquatic resou · ·th JDs~~e • ~ly different data sets. 
A single JD can provide the determin · JUa!isd'~al sta ultiple aquatic resources 
on a particular site. The revised an · tima · ncreas number of section 404 
permits, the average impact acr co~ g 'r~~ act acreage, and an increase in 
total permit application cosr~ ver, t &'Vanges ~ven by using the highest number of 
individual pe1mits and gern~rmits · e in anY. year over the five year period from FY 
2009-2014 and average impact acre permi · ea in FY 2013. It is unclear and not 
explained in the document why · ata • gle year was used to calculate average 
impact acreage for permits w~ e year was used to estimate the number of permits. 

7. The document also m~ certai~ .t~ons that have no analytical basis. For example, to 
account for aquaticg~s th~ ar~~captured in the Corps' data (e.g., isolated waters on 
properties oflando rs who do ~k a JD from the Corps), EPA used the data from the 
Corps and simply dou led the number of isolated· waters. Doubling data sets in the absence of 
analysis or basis for doing so cannot withstand even the most cursory technical review. All 
assumptions should have a justifiable basis, with reasoned logical analysis to support them. 

8. The Economic Analysis grossly overestimates the amount of compensatory mitigation 
required under section 404 the CW A. 

a. EPA assumed that all individual permits (IPs) and half of all general permits (GPs) 
require compensatory mitigation. The actual values are thirty-one percent and 8 percent, 
respectively, based on data in the Corps ORM2 database. 

b. Mitigation totals used by the EPA represented only permittee-responsible mitigation 
(i.e. mitigation constmcted by the permittee), but the totals are characterized as 
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MEMORANDUM FOR DCG-CEO 
SUBJECT: Economic Analysis and TSD Concerning 
Draft Final Rule on Definition of WOUS 

representing all types of compensatory mitigation, including mitigation banks and in-lieu 
fee programs. 

c. Mitigation totals used by the EPA also included a range of ratios from all 
compensatory mitigation sources (establishment, rehabilitation, enhancement, 
preseivation), but EPA assumed a 2: 1 ratio for all compensatory mitigation. 

d. The mitigation cost data tables used are out of date. No quality checks from the Corps 
on the data that EPA used were requested or obtained. EPA appears to have placed its 
own data into tables originally provided by the Corps. This results in a gross 
misrepresentation of the C01ps' raw data. 

9. The EPA's use of compensatory mitigation as a benefit is also probl~eEstimated 
Section 404 benefits described in the document based on compensatory t n required for 
permitted impacts, while costs are based on compli~an ith a Sec~~ permit. Both are 
based on the same unit impact acreage. As compe itigatio~ically greater than 
compliance (i.e. acres of required mitigationf8;:e te h~anf authoH:d impact), the 
overall ratio of costs to benefits cannot chan . pe~ · tgatio ~vided to offset 
acreage and functions of aquatic resources lo ugh ut d · • om Corps 
pe1mitting with a programmatic goal 1o~eving no net ; thu,;~ clear how this 
translates to a "benefit." Both shoul~..,..~~· 0 ~ 
10. The document is misleadin~· geog ~X. ~''1"'~~ of data. Based on the sample 
set of IDs used for its anal~· , any~· n ~~A ~~me JD per state to draw conclusions 
regarding regional variatio e im the d · final rule, such as the draft final rnle 
section (a)(7) categories of is at~d ~·airi ~les, western vernal pools, Carolina bays 
and Delmaiva bays, Texas coast · we nd pocosins). More specificity is necessary 
to inform the public on the t~! ted de~ hanges in jurisdiction, either lost or gained, 
jurisdiction under the draft f~le. (\..U 
11. Although ad~· · ~ cos~s • • ~~ded in the economic analysis accompany the 
proposed rule, the a~ com e cost requested or provided in the attached Economic 
Analysis document t ccompany t e draft final rule. The document estimates CWA jurisdiction 
to increase from its estimate of 2.7 percent in the proposed rule to 4.65 percent in this analysis of 
the draft final rnle. Section 404 administrative costs are qualitatively described in this document; 
however, the cost estimate value is left blank. The Corps was not asked to provide information 
about the increase in administrative costs that would be expected to result from EPA's 
calculation of increased jurisdiction. Although the Corps is unable to validate how EPA arrived 
at its estimate of a 4.65 percent increase in jurisdiction, our preliminary review using EPA, s 
estimate indicates that the Corps' administrative costs may increase by $4 million. 

12. Several impo1tant aspects of jurisdiction were not considered as part of the analysis in the 
document, which contribute to its technical weakness. The analysis focused only on estimated 
increases in jurisdiction, not on potential decreases, thus it was limited in its scope. Some of 
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MEMORANDUM FOR DCG-CEO 
SUBJECT: Economic Analysis and TSD Concerning 
Draft Final Rule on Definition ofWOUS 

these aspects were disclosed as assumptions; however, the absence of robust analysis when that 
analysis is possible is not technically sound. 

a. Significant nexus determinations on all types of aquatic resources (e.g. adjacent 
wetlands) were not reviewed to inform the estimated change in jurisdiction. Only approved 
jurisdictional determinations on isolated waters were reviewed. 

b. A more extensive review of significant nexus dete1minations would have allowed for 
an accurate estimation ef predicted changes in jurisdiction regarding adjacent waters and 
tributaries. The assumption was made that all tributaries would be jurisdictional under the final 
iule; however, some tributaries that are currently jurisdictional might no longer be jurisdictional 
under the draft final iule. 

c. An assumption was made that all adjacent wetlands would be ju~onal under the 
final rnle; however, some currently jw·isdictional adjace t wetlands~~,onsidered 
adjacent under the final rule as a result of the "bright- · distance e Ids and the 
prohibition on using shallow subsurface and co e flow ctions to establish 
adjacency. More analysis is necessary to qua~f en ial dec~s in)u,!l?,,ction of these 
waters, which may offset the potential increa J · sd~c,~Ycte~ W'conomic 
Analysis. "-.,) • ~ 

13. Finally, the statement in the Econ~10.aly~0Jime~t ~~s action does not have · 
tribal implications as specifi1ed i~E ~:' ~~tly in . Both the expansion of and 
loss of current jurisdiction over m~"Ngni~ cts on tribes and treaty/trust 
resources. These effects hr~ en id and e d, and the tribes concemed 
apparently were not consultm'"-J' part o cono~ ysis. 

14. In sum, as stated above, the • tified as an author, co-author or substantive 
contributor to the EPA's Eco alysi draft final rule defining WOUS. I request 
that all referenc~s to the Cotp em~v the attached document and reference made to 
the EPA only as the aut1& the p~ · U documents associated with the final rule. 

EPA's TSD « v 
15. As mentioned above, it appears the EPA used a considerable amount of Corps data in 
preparing the TSD; no data was requested by or provided to EPA ·to produce the TSD. The 
Corps also had no role in performing the analysis or drafting the TSD. 

16. In the TSD, the EPA overestimates the number of case-specific significant nexus 
determinations (SNDs) the agencies have completed since 2008. The TSD states that the 
agencies have made more than 500,000 IDs since 2008, and of those approximately fifty percent 
included SNDs. This conflicts with Corps data and estimates and the Corps is unclear how and 
from what dataset EPA derived the estimate included in the TSD. 

a. Corps data show that the Corps completed approximately 424,000 IDs on 710,000 
aquatic resources. 
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MEMORANDUM FOR DCG-CEO 
SUBJECT: Economic Analysis and TSD Concerning 
Draft Final Rule on Definition of WOUS 

b. The Corps estimates that, at the uppermost limit, it has completed SNDs on 
approximately seventeen percent of the aquatic resources for which IDs have been completed. 

c. The seventeen percent includes both preliminary and approved IDs. 

d. An even smaller percentage of the seventeen percent were required to be coordinated 
with EPA (e.g., non-relatively permanent waters, wetlands adjacent but not abutting those 
waters, etc.) 

19. The TSD describes that wetland functions and wetland proximity to downstream waters 
determine where wetlands occur along the connectivity gradient. The TSD states that the science 
demonstrates strong evidence supporting the connectivity of waters in varying degrees in 
maintaining the structure and function of downstream waters. The appropriate conclusion would 
be that an SND should be perf01med for all waters not determined adjacent to determine where 
they fall along the connectivity gradient and whether that nexus is significant. However, under 
the draft finaJ rule, if the subject water is greater than 4,000 feet from the OHWM/HTL of an 
(a)(l)-(a)(5) water, even if they are within an area that lies along the connectivity gradient of the 
tributary and may be providing important functions to the downstream waters, an SND cannot be 
perfo1med under the draft final rule and the water would be non-jurisdictional. Thus, the TSD 
contains conclusions that conflict with the language of the final rule 
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MEMORANDUM FOR DCG-CEO 
SUBJECT: Economic Analysis and TSD Concerning 
Draft Final Rule on Definition of WOUS 

20. The TSD describes that wetlands with channelized suiface or regular shallow subsurface 
connections demonstrate connectivity and provide functions that can be generalized and can 
affect downstream waters. A shallow subsmface or confined surface connection should be a 
factor in detenniningjmisdiction based on the discussion in the TSD. However, such factors are 
not able to be used under the draft final rule as a factor in an (a)(6) adjacency determination and 
cannot be used in establishing jurisdiction under a SND for waters beyond 4,000 feet from the 
OHWM/HTL of an (a)(l)-(a)(5) water. The TSD provides evidence of studies that indicate the 
"substantial" functions provided by non-floodplain wetlands. The draft final rule forecloses on 
the ability to do a SND on waters beyond 4,000 feet from the OHWM/HTL of an (a)(l)-(a)(5) 
water despite the potential presence of such "substantial" functions described by the TSD. This 

· conflicting language serves as a basis for technical conflicts during impleme.!..\tion. 

21. The TSD emphasizes that evaluations of individual etlands shoul~';lidered in the 
context of other wetlands within the same watershed phasiz~~gregation of waters in 
the watershed. The TSD also emphasizes that we plexes ~ connected to 
downstream waters even if individual wetlands · ola ed. A , JDs f~etlands should 
consider the influence and effect in aggregat~~1'; r wet · tl!e\~ watershed. 
However, the draft final rule does not allow f~ega · n a)(6J~i~hen doing an SND 
for (a)(7) or (a)(8) waters, and does not l or (~)(8 w s to ~~gated with waters 
beyond 4,000 feet from the OH (a) 1 (5)~a ~veats should be included 
regarding policy decisions that res · limi to the · distances and that limit the 
types of waters that can be agg;::a!ithi1' t_~rsh~'i!C ct the situations where "in the 
region" and "similarly situ"t::J....fll"fr,;~~~:;,er ~l rule. 

22. The TSD emphasizes th~~e. al!~ un~de very thorough analysis of the complex 
interactions between upstream-a:M we • d the downstream rivers to reach the 
significant nexus conclusion ing th sions of the draft final 1ule. This does not 
compo1t with or support the · d~cis' ~de to restrict aggregation and SNDs under the 
distance limits. Furthe1~~' the C~ • ot prut of any type of analysis to reach the 
conclusions descri~~ ~)ore~~~ curate to reflect that "the agencies" did this work or 
that it is reflective ~e orps e~nce and expertise. 

23. The TSD does not provide support for the determination of how "significance" will be 
measw-ed in the SND or what is "more than speculative or insubstantial?" How is that quantified 
beyond the list of factors to be considered in the definition of the final rule? The TSD also does 
not provide clarity for how "similarly situated', is defined. The TSD contains clearer and 
consistent language than the language in the preamble regarding bed/banks and OHWM, as well 
as the discussion on breaks in those indicators not limiting upstream and downstream reaches of 
the tributary. There is potential for the language in the TSD to conflict with the language in the 
preamble; such language on these topics needs to be consistent and clear between the TSD and 
the preamble. 

24. The document does not provide necessary support for the draft final rule language and 
cannot be used by the field in implementing the final rule. The TSD recognizes that floodplains 
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MEMORANDUM FOR DCG-CEO 
SUBJECT: Economic Analysis and TSD Concerning 
Draft Final Rule on Definition of WOUS 

of large river systems are much greater than 4,000 feet from the OHWM/HTL of the river. 
Arguably, it is the expansive floodplains of the larger river systems that provide the important 
exchange between waters within the floodplain and (a)(l)-(a)(5) waters rather than a linear 
distance. 

25. The Corps provided substantial technical comments on the draft EPA Connectivity Report, 
which are still valid with respect to the technical validity of the concepts presented in the TSD. 
Thus, with respect to the TSD, as with the Economic Analysis, the Corps cannot be identified as 
having been involved in perfonning the technical analysis or preparation the actual document. It 
is inaccurate to reflect that the Corps experience and expertise is reflected in the conclusions 
drawn within the document. All references to the "agencies" or to the Corps should be removed 
from the TSD and the sole author of the TSD is appropriately EPA. 

~6. In conclusion, it should be made clear by EPA within each do~ce ~tions or subject 
matter areas for which the Corps provided data, b~ue cuments not be characterized as 
anything other than analyses performed solely by The C ould not be identified 
as an author, co-author or substantive contrib~t i r~oc t. Add~nally, all 
references to the "agencies" in the document d b~~·~ s well tlCJerences to 
conclusions drawn based on the agencies' "e : ce v tis;~ 

27. The point of contact for this mem~ is M0 nnifer M~'\t 202-761-4598 

(ljr e; ~-
0<::' ·~ ~f7-~ 

Cj ~~ A. MOYER 

vo (ljr 

«o' ~<:$ 
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Review Comments on Economic Analysis of the EPA-Army aeon Wotrr Rule (April 27, 2015) 

Paul Scodarl, CEIWR-GW 
Mayll, 2015 

The comments presented below are limited to the 2015 report estimation of CWA Section 404 permit 

application costs and compensatory mitigation benefits, and how these calculations changed from the 

2014 report that was released for public comment. The comments are organized in two parts that 

address: 1) major revisions from the 2014 report, and 2) what did not significantly change from the 2014 

report. 

Major Revisions from 2014 Report 

1. Revised estimate of increase In jurisdictional determinations. 

The 2015 report calculates that the rule will result in a 65% overa~1 · ~ltive 
jurlsdlctional determinations, while the 2014 report ted the ere e as 2.7%. The difference 

is due to different jurisdictional determination d sed to jii_du e the estimates-the 2015 

report used a dataset corresponding to fisc~~ 2013-20~ J6I! ~he 2 (i!,port used a dataset 

correspond to fiscal years 2009-2010. Use o'V,2014 d~'T;fhe 2 ort purports to respond 

to public comments expressing con::~ the 2009-~a:a~ ed a period of significant 

economic distress, and thus a re la ti~~- :eve I of 0 ton ~~.., . .ing. 

2. Revised estimates of increase .i.a._<:'Son 4~~ a~pact acreage, inaease in total 

impact acreage, and incr~(G,-;,;;·:~P'iicatlo~~ 

These changes are drh1en by the r~esti '/f!J<;;:;ea~d jurisdictional determinations (4.65%) 

as well as a different permt-9s to wh revised estimate are applied. The 2014 report 

based this analysis on the ~umber average impact acreage for) permits issued in 

FY2010, while the 2015f!port re~~~ it data from FY2009-2014. Specifically, the 201S report 

used the highes~r(S) )t inlivi~rmlts and general permits issued In any one year over this 

five year period,~ average i~ acreage for permits issued In FY2013 (it is not clear why year 

2013 was chosen to calculate average impact acreage for permits). 

The result of these revisions was to change the estimates of total additional lndlvldual and general 

permits and total additional impact acreage for those permits. For individual permits, the estimated 

number of added permits increased from 75 to 217, but the average impact acreage fell from 12.81 

to 5.94, resulting in a net Increase in added impacts due to the rule from 960 to 1290 acres. For 

general permits, the estimated number of added permits and average impact acreage both roughly 

doubled, resulting In an Increase in added Impacts due to the rule from 372 to 1200 acres. 

These revisions, when combined with the unit cost estimates and cost formulas for permit 

application (which did not change from 2014 report), result in an increase in estimated total annual 
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permit application costs. From the 2014 report to the 2015 report, the "high" estimate for annual 

permitting costs increased from $52.9 million to $80.3 million. 

3. Representation of USACE views 

For the 2014 report, USACE made a point of telling EPA to delineate which sections of the analysis 

USACE did and did not contribute to, and to characterize the entire report as an EPA analysis. In the 

2015 report, by contrast, EPA seems to go out of its way to link report responsibility to USACE. While it is 

true that USACE cannot run from this rulemaking or this report, some of things in the report that seem 

overblown might be addressed at the margin. One example Is the strange report title. Other examples 

involve assertions in the narrative about what the "agencies belleve." For example, the last sentence of 

the second full paragraph on page 6 state, "For these and similar reasons, the agencies believe that 

positive jurisdictional determinations under the final rule will be less than ass~r the purpose of 

this economic analysis." These statements should be Identified, reviewed, an 1ed as deemed 

necessary to accurately reflect USACE views. ~ o~ 

What Did Not Slpificantty Chan1e from 2014 Repo""' ~ ~ 

1. Section 404 dominates estimated rule crJS~ef": 'C:J <lJ • ~ <lJ 
In both the 2014 report and the 2015 r~eo imated eff~r Sectt~ drive the estimates of 

rule costs and benefits. In the 2015 rePQ high" e&te for ~ion 404 compliance costs {sum 

of permit application and mitigation pres e;;, of to I costs, and estimated Sect.Ion 404 

benefits accounts for 87% of tota nefit~ hat report did not Include estimates of 

Increase in USACE costs for n 404 pr m; revised estimates apparently were 

not vet. available for inclusion · is d~ ~ 

2. Proportionality of estimated Se~ be~ costs 

In both the 2014 and 2015 re~st.i~atA~on 404 benefits, which are based on compensatory 

mitigation for permitted ~. ou~\l):'~~ed Section 404 compliance costs. This is because unit 

(mitigation) benefi~~ ~~r t'n ~'r~ompliance} costs for a "typical" Section 404 permit, where 

both are based on u~pact acre~o even though the 2015 report signlflcantly increased 

estimated positive jurisdictional determinations and permitted impacts, this did not (could not) change 

the overall relat ionship between estimated benefits and costs for Section 404, and thus for the rule as a 
whole. 

3. Section 404 benefits analysis 

USACE has always recognized that the Section 404 benefits analysis is meaningless. However, agencies 

are required by Administrative policy to develop benefits estimates for rulemalcings whenever possible. 

The OMB representative for this rulemalcing encouraged and appears comfortable with the benefits 

transfer approach applied for Section 404 benefits analysis, and from the beginning EPA was Intent on 

including a benefits analysis that would show that rule benefits outweigh costs (even though the CWA 
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does not require such a showing). There is nothing more to say or do relatlng to this benefits analysis, 

however. USACE is just going to have to live with it and leave responsibility for defending it to EPA and 

OMB. 
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