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         BETTER HISTORIC PRESERVATION REVIEWS FOR ROAD PROJECTS

An Overview

At least since the surface transportation debate of 1997-98, pressure has been building to change existing law governing historic reviews of federally funded transportation projects. Many changes have been suggested, including removal of historic sites from the resources protected by Section 4(f) of the DOT Act of l966, an end to protection for certain classes of historic resources, and statutory definitions for the words “prudent” and “feasible.” 

The National Trust believes that environmental reviews are an essential element in transportation development, strongly supported by the public. Whether they are major causes of unnecessary delays of road projects, and if so, why, must be demonstrated in the context of a larger review that takes into account all of the key elements in project delivery that have the potential for causing delay. A broad review is essential before we adopt major changes in the laws governing environmental reviews.   


                                                  Remedies

A Best Practices Response

Environmental reviews appear to work well in some states without causing undue delays, and we should learn more about how reviews are being conducted today and why they work well in some places but not others. There must be ways to make reviews less time consuming and more effective, without changing federal laws and regulations. Best practices research will permit us to find common elements in states that are not experiencing undue delay in the satisfactory completion of historic preservation reviews. 

The National Trust for Historic Preservation actively participated with the American Association of State Highway and Transportation Officials in its search for excellent state transportation enhancement programs. Thirty state agencies submitted detailed applications for excellence awards for their enhancement programs; and in the course of reviewing them, we discovered features that were common to the best state programs. The AASHTO publication, TEA Challenge Leading the Way, lists those features, and calls them “Winning Elements.”

A similar exercise, conducted in a similar way, to discover the winning elements in successful state historic preservation review processes would produce a blueprint for better ways to do reviews everywhere. 

Laws and regulations protecting historic resources need not be changed to accommodate a desire for more effective and speedier reviews. Elements common to the best state historic review procedures could serve as criteria for judging the quality of state environmental stewardship and for providing the common ground essential to favorable consideration of state requests to carry out historic preservation reviews on behalf of federal agencies.

The Early and Continuous Public Involvement Response

The first chapter in the Federal Highway Administration’s book, Flexibility in Highway Design, provides an overview of highway planning and development and suggests that early, interactive and continuous public involvement helps develop better projects and gain public support for them. The earlier the public is involved in initial stages of project development, the greater the chances of gaining a community consensus about the need for a project, how it should be designed to meet the need, and what the likely adverse impacts might be. This is the perfect place to begin historic preservation reviews - at the stage where what is discovered can actually influence the shape of a project.

It makes sense to discover at the planning stage that nearby historic resources - highly valued by the community - are likely to prevent development of a consensus with the community if the community perceives that the project is going to harm those resources. Community impact assessments and a good understanding of what is important about the land in the project area can help designers understand the likely impacts of projects before substantial investments are made. The early identification of the range of constraints likely to slow projects down will save time and money.

Public involvement is a perfect way to help find answers about the relative significance of sites on national, State, or local historic registers. Normally, meeting eligibility criteria of the respective jurisdictions is the determinant of significance for historic sites, and a proper discussion of how significance is judged needs to take place with and in the jurisdictions.  

Limiting the number of historic sites protected by Sections 106 and 4(f) by redefining their significance reduces protection for historic sites and violates the general understanding that protections afforded historic resources will not be diminished as a result of streamlining.

The More Balanced Approach Response

The National Trust realizes that some states need relief from an inflexibly applied Section 4(f) – an inflexibility that flows in part from court rulings and the Federal Highway Administration’s reaction to them. Section 4(f) does not require that historic sites be avoided at all costs. They are to be avoided if there are no prudent and feasible alternatives to their use and if all possible planning is employed to minimize harm. There ought to be a way – without changing the clear and unambiguous language of Section 4(f) – to conduct historic reviews that enables sates to understand in the early stages of planning that historic resources are present near a project and that ignoring them at the critical early stage will raise costs and delay completion later on.

Following upon the identification of historic resources, planners, working with citizens and local communities, ought to be able to arrive at a judgment about prudent and feasible alternatives and what needs to be done to minimize harm to historic sites.

The Better Melding of Sections 4(f) and 106 Response

We are looking for ways to provide the relief that states want and see some promise in the idea that the requirements of Section 4(f) could be considered met with the signing by all parties of a memorandum of agreement under Section 106 of the National Historic Preservation Act. We do not believe that 4(f) and 106 are redundant. There is obviously some overlap, resulting from the stronger protections afforded by Section 4(f) and the broader range of effects covered

by Section 106.

